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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 43 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Six consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States”: éovering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940—June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951—June 30, 1956; and July 1, 
1956-June 30, 1961. These indexes are compiled to assist in research 
for precedents with respect to matters coming within the jurisdiction 
of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not seleeted for publication, should 
be cited by the applicable file number and date, for example, B-12345, 


June 23, 1948. 
vil 








COMPTROLLERS GENERAL OF THE UNITED STATES 


1921—To Date 














Name State Date of Expiration 
commission of service 
pe a NL «cc cecadenanwenie ....| New York--.. sie cenncssll eee SERIE Becta 
> eae North Carolina. _.........-- --| Aug. 1,1940 |! Apr. 30, 1954 
RN i tri nicdiesdewsicinearmna ceo New Hampshire annie Apr. 7,1939 |2June 19, 1940 
J. Raymond McCarl............-.....-- POP cnn duvekawdwndeununmann June 29,1921 | June 30, 1936 
COMPTROLLERS OF THE TREASURY 
1894-1981 
EE ea cnncmcantonaseceuus CR cnainwedimimedeannnomiantabe Sept. 1,1915 | June 30, 1921 
George E. Downey. ..................... | Ree ee May 16,1913 | Aug. 31,1915 
Oe ae ME dccwciscacenuceccmeneces July , 26, 1897 | May 15,1913 
BE Bis Fs ns iccncnonacncunccenecn ee: scccescaseel Gee onan Aug. 4, 1897 
1817-1894 
First Comptrollers 

ER eee tb sc dccckwnswadeowecmanmnes May 6, 1893 | Sept. 30, 1894 
BE Ss, ken onsinecesnnes ...---| Mlinois raiitesieamhabhiadl May 10,1889 | May 14, 1893 
CR Se I iiincettesduvavadsubiaen Mar. 20, 1885 ae. 22, 1889 
sti nc cucieadenndwasisens hc vuhdnaan ‘ .---------| July 15, 1880 ar. 24, 1886 
Pd. ee PE denna casddiunentesaancen Mar. 5,1878 | June 10, 1880 
SOSA =e CE ixav ninskineianimancaeauiahs Jan. 14,1863 |3Feb. 25, 1878 
ec cnamadvinnckaonesnel Ohio. ....-- ...--------------| Apr. 10,1861 |8Jan. 7, 1863 
EE SR iciicncaScncneusauechans i a ecubennnmnes ar. 26,1857 | Apr. 30, 1861 
ED WINE 6 cecccccccseseccesesces Ohio. ............-..--..........]| May 31,1849 | Apr. 30, 1857 
PE Ws PE occncwcvcncussense ininkancontccunsnnancece lt Sane ene ay 31,1849 
 cnkinaemicinnaatsnnareien Pennsylvania. _.................| Apr. 6.1841 | Sept. 13, 1841 
BE ile MEI a cocccunccececconcessus Pennsylvania...................| Feb. 23,1838 | Apr. 19, 1841 
EE Ts cicadscwebcersduncauxen ; ea June 18,1836 | Feb. 28, 1838 
Joseph Anderson....................... fh PR niincintccnsciavcnnts Mar. 3,1817 | June 30, 1836 

1 Retired. 

2 Resigned. 

3 Died in office. 
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Second Comptrollers 





Name 


Charles H. Mansur-_......... 
Benj. F. Gilkeson_........- 
Sigourney Butler. 
Isaac H. Maynard._........ 
William W. Upton 
Cyrus C. Carpenter... .....- 
John M. Brodhead... ....... 
James M, Cutts............- 
John M. Brodhead. .--...-..-- 
Edward J. Phelps. - 
SE I o6 ceeunndwce 
Albion K. Parris_.........- 

James B. Thornton.-.-.......- 
TTS 


Eee 


Joseph Anderson............... 


oO  — Se 
(ON 
LO eae 
John Steele. ..........- wade 
eee 
Jonathan Jackson_......... 

Oliver Wolcott, Jr 
Nicholas Eveleigh 









State 


EEE 

eka nal Pennsylvania - __. 
ee: | Massachusetts. - - 
Qt. A; 
Oregon 
nine ceukusebuinnaueinwumeebin 
New Hampshire. .............-- 
District of Columbia. ........-- 
DUOW TIMIRDEIING. . ..ncccccocusce 
cin ps cucuweiiins 










Ss ninipieenidiiiiess 
New Hampshire. - . 
New Hampshire. - -. 
eee 





1789-1817 
Comptrollers of the Treasury 


Massachusetts - - - 
Pennsylvania. -_- 
Maryland 
BeGtEn OCRSGTIED.. . . ccccccccccccss 
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eee 
Connecticut ___... 
oo ee 
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1921-To Date 


Name State Date of Expiration 
commission of service 





2 Nov. 11, 1930 


ASSISTANT COMPTROLLERS OF THE TREASURY 





1894-1981 

Charles Marshall Foree.................. I bi cataisintnnccscenameimaseteticoiail Sept. 1,1915 | June 30, 1921 
.. Ai. . =e insnesees .--| May 24,1913 | Aug. 31,1915 
DANE F. BEND nis cwcecascccceccces Indiana.......- .--| Jan. 18,1898 |! Dec. 6, 1912 
EE ie ING saducdecuutiacncunaed Connecticut... .--| June 6,1895 | Dec. 24, 1897 
Co Ea Missouri--.-..... Oct. 1,1894]| Apr. 16, 1895 

1 Died in office. 

3 Retired. 
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Contracts—Default—Strikes, Ete.—Excusable 


A prime contractor’s delay in performance due to the default of a subcontractor 
who experienced labor difficulties that were not unforeseeable and who did not 
take nor attempt to take any action necessary to obtain a solution to the prob- 
lems precludes a finding that the failure to produce due to labor difficulties was 
the result of causes beyond the control and without fault or negligence so as 
to.be excusable under the “default.” article of the contract. 


Contracts—Disputes—Contract Appeals Board Decision—Review 
Limitation 

Since a decision of the Armed Services Board of Contract Appeals holding that 
the action of the Government between the time a contractor was delinquent in 
his deliveries and the time the default termination was issued did not con- 
stitute a waiver of the Government’s right to terminate is based on facts con- 
sidered by the Board and since in light of the decision of the Supreme Court 
in United States v. Bianchi, decided June 3, 1963, review of the Board’s decision 
by the Comptroller General is required to be limited to the record before the 
Board, the Board’s decision may not be viewed as arbitrary, capricious, or not 
supported by substantial evidence; however, evidence furnished to the Comp- 
troller General but not before the Board to the effect that the contracting of- 
ficer’s representative, after the date of the delinquent deliveries on many oc- 
casions, urged the contractor to expedite several small shipments has a material 
bearing on the waiver question. 


Contracts—Termination—Delay by Government in Exercising Right 


Although action by a contractor between the date deliveries were to be con- 
sidered delinquent for immediate invocation of the default termination pro- 
vision in the contract and 49 days later when the termination for default was 
issued, such as the purchase of additional tooling, continued production and 
partial deliveries may operate if known to the Government, to shorten the time 
which will be considered a reasonable forbearance period for the issuance of 
the termination notice, such action may not be considered as a waiver of the 
Government’s right to terminate for default in the absence of affirmative action 
by the Government to encourage the contractor to continue its efforts to deliver. 


Contracts—Termination—Delay by Government in Exercising Right 


An offer by a representative of the contracting officer to a contractor, who was 
delinquent in meeting an extended delivery schedule but who at the time had 
not been declared in default, that the Government could supply the material 
required for testing may not, in itself, be regarded as encouraging the contractor 
to believe that the default had been waived or as evidencing any intention by 
the Government to forego its right to terminate. 


Contracts—Termination—Delay by Government in Exercising Right 


The issuance of a termination for default 49 days after the date deliveries were 
to be considered delinquent for immediate invocation of the default termination 
provisions in the contract may not be regarded as unreasonably delayed to con- 
stitute a waiver of the Government’s right to terminate since the Government 
has a reasonable forbearance period in which to determine whether to terminate 
for default or not particularly in cases where progress payments have been 
made and internal administrative procedures require approval of default ter- 
minations by authority higher than the contracting officer. 


Contracts—Termination—Delay by Government in Exercising Right 


Although token deliveries by a contractor within a week after the date deliveries 
were to be considered delinquent for invocation of the default termination pro- 
visions of the contract were made too soon after the default date to be considered 
as evidence that the Government had elected to permit performance rather than 
to terminate the contract two deliveries later the same month and before is- 
suance of the default termination notice might be considered evidence of an 
election not to invoke the default provisions. 
1 
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To Seaview Electric Company, Inc., July 1, 1963: 


Further reference is made to the claim submitted by letter of Decem- 
ber 20, 1962, on behalf of the Seaview Electric Company, arising out 
of the termination for default of contract No. DA 36-039-SC-84218. 
It is Seaview’s position that the default termination of this contract, 
and the subsequent action of the Armed Services Board of Contract 
Appeals in sustaining such termination, were arbitrary, capricious, 
so grossly erroneous as necessarily to imply bad faith, and not sup- 
ported by subtantial evidence. 

Because of these allegations, and in view of the provisions of the 
act of May 11, 1954, 68 Stat. 81, 41 U.S.C. 321, we obtained from the 
Recorder of the Armed Services Board of Contract Appeals and 
have reviewed the official record before the Board, including the 
transcript of testimony and the pertinent exhibits. 

Under the terms of the contract and modifications thereto the 
Seaview Electric Company agreed to manufacture and deliver 22,319 
Wire Splicing Kits, in accordance with certain specifications, for the 
price of $451,736.56. The contract called for the furnishing of two 
preproduction samples by November 2, 1959, and the record indi- 
cates that these samples were furnished and accepted. The contract 
contained a schedule of deliveries, the first delivery of 1,000 units to 
be made by March 29, 1960, and the remaining units to be delivered 
in stipulated monthly installments over the ensuing year. Various 
difficulties were experienced by the contractor which caused delay 
in the performance of the contract work, and by Modification No. 5, 
dated April 7, 1960, the delivery schedule was amended to call for 
the first 1,000 units by July 29, 1960. No deliveries were made by 
July 29, 1960, and on August 22, 1960, the contracting officer wrote 
the contractor that the Government would “withhold default action” 
until August 31, 1960, with the understanding that shipment of the 
first 1,000 units would be completed by that time, and stated that 
termination action might be initiated without further notice in the 
event of the contractor’s failure to make this delivery. A fire occurred 
in the contractor’s plant on August 30, 1960, which made it inopera- 
ble. However, even if the fire had not occurred, the contractor could 
not have shipped 1,000 units by August 31, 1960. 

Following the fire on August 30, 1960, the contractor took action 
to secure other facilities for performance of the work. By letter 
dated October 18, 1960, the contractor advised the Government that 
delivery of 1,000 units could be expected in November 1960 and 2,000 
units per month thereafter to completion. In response thereto, the 
contracting officer under date of November 1, 1960, gave the con- 
tractor a finding that it was in a delinquent status 31 days prior 
to the fire, but that an additional period of 3 months would be 
allowed to compensate for the loss of time incurred as a result of 
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the fire. The finding stated that no default action would be taken 
if the contractor would deliver 1,000 units on November 29, 1960, 
and make monthly deliveries of 2,000 units thereafter. The contrac- 
tor was further advised that the extension of time was being granted 
without in any way surrendering any rights of the Government under 
the Default clause of the contract, and that in the event of the con- 
tractor’s failure to meet this delivery schedule, the contract would be 
subject to immediate termination for default. 

By letter dated November 23, 1960, the contractor reported that 
the delivery due on November 29, 1960, could not be met, sirice only 
130 units had been submitted for inspection as of that time. The 
contractor explained that the delay arose out of the failure of a 
vendor to effect delivery of components, that a new supplier had 
been secured, and that it felt it could compensate for the November 
shortage by January 31, 1961, and maintain the promised schedule 
thereafter. On January 16, 1961, the contracting officer terminated 
the contractor’s right to proceed further with performance of the 
contract, stating in part as follows: 

In accordance with the records of this office only 420 ea were shipped as 
of 30 December 1960, thereby leaving a balance due as of that date in the 
amount of 2580 ea, Wire Splicing Kit, MK-356. This failure to deliver in 
the judgment of the undersigned, is of such nature as to render performance 
by you in accordance with the aforesaid schedule impossible. The Contract- 
ing Officer has examined all of the relevant circumstances of this case and 


has determined that your delinquency under this contract is due solely to 
the fault of your firm and is not in anyway excusable. 


The contractor’s appeal from the contracting officer’s determina- 
tion was denied by the Armed Services Board of Contract Appeals 
in an opinion dated March 27, 1962, ASBCA No. 7189. A motion 
for reconsideration was denied under date of August 30, 1962. The 
appellant challenged the contracting officer’s decision to terminate 
the contract on the grounds that its failure to deliver was excusable 
under the “Default” article of the contract, and further, that the 
contracting officer had “waived” the delivery schedule. In denying 
the first contention the Board expressed the view that the delay occa- 
sioned by the default of the J & P Company, a subcontractor, was 
not excusable, because prudent responsible management officers, when 
confronted with a labor situation such as that which existed in the 
plant of the subcontractor, a situation not unforeseeable in indus- 
try, would take or attempt to take such action as was necessary to 
obtain an acceptable solution of the problems, and that the failure 
of the officers of the J & P Company to do so precluded a finding 
that its failure to produce, principally due to its labor difficulties, 
was the result of causes beyond its control and without its fault or 
negligence. We agree with the Board on this point. 


758-984 O-65—3 
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Respecting the appellant’s contention that the contracting officer 
“waived” the delivery schedule, the Board held as follows: 

We reject as untenable appellant’s argument that the delivery schedule was 
waived. Termination was effected in this case on 16 January 1961 for failure 
to deliver the 29 November and 29 December installments. No evidence indi- 
cates an intent to waive the default and permit continued performance. The 
termination notice was not unreasonably delayed, certainly not as to the 1,710 
shortage with respect to the December installment, * * * 

The question presented is whether the Government’s action and 
inaction subsequent to November 29, 1960, should be considered as 
superseding its determination of November 1, 1960, that failure to 
deliver 1,000 units by November 29, 1960, and 2,000 units monthly 
thereafter would be cause for immediate default termination, or, in 
other words, whether Government action or inaction subsequent to 
November 29, 1960, must be considered as an election to permit con- 
tinued performance which took away its right to terminate for failure 
to deliver as directed by the letter of November 1, 1960. 

There seems to be no doubt that the Government has a reasonable 
length of time, usually referred to as “forbearance,” after a con- 
tractor’s failure to make timely delivery, within which to make up 
its mind whether or not to terminate for default. The contractor’s 
actions after the date deliveries are delinquent, such as the purchase 
of additional tooling or materials, continued production, or partial 
deliveries, may, if known to the Government, operate to shorten the 
time which will be considered a reasonable forbearance period, but 
it seems to us that in the absence of affirmative action by the Govern- 
ment which can be construed as encouragement to the contractor 
to continue its efforts to deliver, this can be their only effect. In the 
present case, the forbearance period ran from November 30, 1960, 
to January 17, 1961, some 49 days. Some of this time was due to 
internal Army procedures, which required approval of default ter- 
minations by authority higher than the contracting officer in cases, 
such as this, where the contractor had received progress payments. 

The following events took place between November 29, 1960, and 
January 17, 1961. Seaview had been furnished shipping instructions 
on or about November 19, 1960, which gave priority to 50-odd small 
shipments aggregating some 3,000 units, to different consignees. 
Seaview offered for inspection, had accepted, and shipped the first 
few of these as follows: 101 units and 29 units on November 30, 
1960; 34 units on December 8, 1960; 156 units on December 20, 1960; 
and 17 units, 30 units, and 58 units on December 30, 1960. Sea- 
view continued to have difficulty with suppliers’ failure to deliver 
an adequate quantity of components. One of the suppliers he had 
secured during the first half of November 1960 had abandoned his 


contract to produce indenters within 2 weeks, and another indenter 
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supplier was not found until January 10, 1961. The contractor’s 
shop supervisor testified that Seaview had only 300 indenters on 
hand in November and December. The contractor himself had pur- 
chased some $4,700 worth of tooling the middle of November 1960 
and he bought an additional $3,300 worth on January 12, 1961. 
Also, he received a few hundred of certain of the necessary finished 
components during December and early January. Since the Govern- 
ment had a representative regularly at the contractor’s plant, we 
assume that it is chargeable with knowledge of the contractor’s pro- 
duction efforts up to the time of termination. There was also an 
exchange of correspondence between the contractor and the contract- 
ing officer. On December 1, 1960, Seaview wrote the contracting offi- 
cer stating that 1,000 feet of special wire for testing was required. 
The contracting officer replied by letter of January 4, 1961, stating 
that it was the contractor’s sole responsibility to secure any wire 
needed for its own testing, and that the Government inspector could 
get wire if needed for Government testing. On January 10, 1961, 
the inspector wrote the contract administrator for wire to be used for 
Government inspection. 

The actions of the Government in accepting the partial deliveries 
on November 30, December 8, December 20, and December 30, 1960, 
and in advising the contractor on January 4, 1961, that the Govern- 
ment inspector could secure wire for testing on request, are alleged 
by Seaview to constitute an election to permit continued performance 
after the dates for delivery directed in the letter of November 1, 1960. 
Seaview further contends that its own efforts, known to the Govern- 
ment, to improve production between November 29, 1960, and Jan- 
uary 17, 1961, when considered with its letter of November 23, 1960, 
offering to “compensate” for the delinquent November delivery by 
January 31, 1961, and to maintain the promised schedule thereafter, 
required disaffirmance by the Government if it did not intend to per- 
mit continued performance despite the failure to make the delivery 
due on November 29, 1960. 

As hereinabove stated, it cannot be disputed that the Government 
had a reasonable length of time after November 29, 1960, within which 
to make up its mind whether or not to terminate for default. There 
would appear to be no question that the deliveries accepted on Novem- 
ber 30 and December 8, 1960, were too soon after the default to be 
considered evidence of such an election. It could perhaps be argued 
that the deliveries accepted on December 20 and 30, 1960, might be 
considered evidence of an election not to treat the November default 
as cause for termination. However, there were 2,000 units due on 
December 29, 1960, which were not delivered, so that as of that date 
the contractor was in default on two installments. It is, therefore, 
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unnecessary to decide what the effect would have been if the contrac- 
tor had delivered 2,000 or even 1,000 units on or before December 29, 
1960. We do not consider the exchange of correspondence eoncern- 
ing the test wire as encouraging the contractor to believe that its de- 
fault had been “waived” or as evidencing any intention by the 
Government to forego its right to terminate. 

Evidence has been furnished us to the effect that the contracting 
officer’s representative urged Seaview on many occasions during 
December 1960 and early January 1961 to expedite delivery of the 
several small initial shipments which were made after November 29, 
1960. We believe this evidence has a very material bearing on. the 
question whether the Government led Seaview to believe its default 
had been “waived.” However, none of this evidence was presented 
to the Board of Contract Appeals. In the light of the decision of 
the Supreme Court in United States v. Carlo Bianchi, 37 U.S. 709, 
decided June 3, 1963, we believe our review of the Board’s decision 
must be limited to the record before the Buard. 

On the basis of that record, we are unable to conclude that the 
Board’s decision was arbitrary, capricious, or not supported by sub- 
stantial evidence. Seaview’s claim is therefore denied. 


[ B-151080 J 


Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—General Rule 


The holding with respect to Seliga type retired pay benefits under section 411 
of the Career Compensation Act of 1949, 37 U.S.C. 281 (1952 Ed.), to retired 
Fleet Reservists in the Forster and Ellis cases decided by the Court of Claims 
on November 7, 1962 (Aflague, et al. v. United States, Ct. Cl. No. 212-56; Cobb, 
et al. v. United States, Ct. Cl. No. 480-56, and Wilson v. United States, Ct, Cl. 
No. 465-59), under which disability retired pay was barred to those members 
who could not show a timely and valid election of option (A) to qualify for 
disability retired pay under section 411 or could not establish that the failure 
to make an election was due to erroneous or misleading information by the 
Navy will be followed in future claims but prior Seliga type payments will not 
be recovered, also, since the holding left undisturbed retired pay computed under 
method (b) of section 511, 37 U.S.C. 311(b), even though not supported by an 
election of option (B) under section 411, the acceptance of the payments will 
be considered a ratification of the option (B) and the payments will not be 
disturbed. 


Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—Evidence 


For retired Fleet Reservists to qualify for disability retired pay (Seliga type 
benefits) under section 411 of the Career Compensation Act of 1949, the evidence 
that the member exercised a proper election of option (A) or that he was misled 
by the Navy so as not to elect must be clearly shown from ali the facts and 
circumstances presented in each case and in the absence of evidence clearly 
establishing entitlement the retired pay claims should be forwarded to the 
Claims Division, General Accounting Office, for action. 
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Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—A pplication 


A retired Navy enlisted man who was certified for disability retired pay (Seliga 
type benefits) for the period February 4, 1953 to July 31, 1962, on the basis of 
a certification issued after November 7, 1962, the date of the Court of Claims 
decision in the Forster and Ellis cases (Ct. Cl. No. 212-56 and Ct. Cl. No. 480-56) 
barring disability retired pay when the record does not contain evidence of an 
election to qualify under option (A) of section 411 of the Career Compensation 
Act of 1949, or that the failure of the member to make an election was due 
to erroneous or misleading information by the Navy is not required to refund 
the payments but for the period after July 31, 1962, the member’s pay should 
be continued on the same basis on which his retired pay was computed before 
the certification for Seliga type benefits. 


Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—Application 


A retired Navy enlisted member who had less than 30 years’ creditable service 
on the date he was placed on the retired list in 1944 and who was certified for 
Seliga type benefits on the basis of an opinion of the Bureau of Medicine and 
Surgery that his disability was inctrred while he was receiving basic pay, 
even though the record does not show an election of option (A) under section 
411 of the Career Compensation Act of 1949, comes under the restrictions 
barring disability retired pay to members who did not make option (A) elec- 
tions is not required to refund the payments for the period certified, but for the 
period following the certification the member should have his retired pay 
computed on the same basis it was computed since October 1, 1949—the date 
of the Career Compensation Act of 1949 


Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—Application 


A retired Fleet Reservist who was certified for Seliga type retired pay benefits 
for the period November 5, 1952, to August 31, 1961, on the basis of a cor- 
rection of records in April 1962 changing the character of his retirement from 
years of service to physical disability retroactively to July 1, 1945, may not 
be regarded as in a section 411 status for disability retired pay, and, therefore, 
while the disability retired pay received under the certification does not have 
to be refunded, retired pay for the period following the certification (Septem- 
ber 1, 1961) should be computed at the rate being paid prior to the certification 
action. 


Pay—Retired — Disability — Re-Retirement — Election Require- 
ment—Application 


A Navy enlisted member who was advised by the Navy Department in 1951 
that he was not entitled to benefits of section 411 of the Career Compensation 
Act of 1949 although he had been retired in 1941 for disability and then served 
on active duty from 1942 to 1945 when he was released with a disability rating 
of “zero” is regarded as having been misinformed as to his section 411 status 
and the certification of October 19, 1962, allowing the member Seliga type 
benefits for the period July 1, 1952, to July 31, 1962, is proper under the 
Forster and Ellis cases. 


I eg d M. M. Alexander, Department of the Navy, July 1, 


Reference is made to letter from your office “XO:HA:bjm” of 
February 6, 1963, addressed to our Claims Division requesting clarifi- 
cation of the action taken in certifying Seliga type benefits in the 


following cases— 

Date of GAO 
File Service No. Claim No. = Certification_ 

CHCARP Earl C. Hawley, USN (Re- 
tired) 300 007 Z-1357818 11/29/62 
Frank T. Jones, oo USN (Retired) 256-14-19 2525970 3/14/62 
Carl E. Maloney, CBM, USN (Retired) 141-51-30 0268891 5/10/62 
John T. Owens, CMM, USN (Retired) 174-34-06 Z-1409008 10/19/62 
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It will be observed that, with the exception of Hawley, the settle- 
ments were issued prior to November 7, 1962, the date that the Court 
of Claims rendered decision in the cases of Paul F. Forster (Plain- 
tiff No. 13, in Aflague, et al. v. United States, Ct. Cl. No. 212-56), 
George C. Ellis (Plaintiff No. 2, in Codd, et al. v. United States, 
Ct. Cl. No. 480-56), and Frank Briggs Wilson v. United States, 
Ct. Cl. No. 465-59. 

The principles underlying the Court of Claims decision rendered 
on November 7, 1962, in the Forster, Ellis and Wilson cases are that 
enlisted members of the naval service who (a) were initially placed 
on the retired list of the Navy from the Fleet Reserve by reason of 
30 years’ service, (b) thereafter were recalled to active duty, (c) 
incurred a physical disability while serving on such active duty under 
circumstances which would have qualified them to receive disability 
retired pay under Title IV of the Career Compensation Act of 1949, 
Ch. 681, 63 Stat. 816-825, 37 U.S.C. 271-285 (1952 Ed.), and (d) 
were released from such active duty prior to October 1, 1949, by 
reason of physical disability were 

(1) “re-retired” by reason of physical disability and being in re- 
ceipt of disability retired pay on October 1, 1949, were therefore 
within the scope and purview of section 411 of the 1949 law, 63 Stat. 
823, 37 U.S.C. 281 (1952 Ed.), and 

(2) in order to gain the increased retired pay benefits which flow 
from the rule in the Seliga case, decided March 6, 1957, 137 Ct. Cl. 
710, it must be established that such individuals made a timely and 
valid election of option (A) under section 411, 37 U.S.C. 281(A) 
(1952 Ed.), or that the Department of the Navy affirmatively gave 
them misinformation, by commission or omission, which induced or 
compelled them to make a decision less favorable than that to which 
they were entitled under the laws applicable in each individual case. 

As a general rule it may be stated that section 411 members are 
not entitled to Title IV disability retirement pay (and the corre- 
sponding benefits of the Seliga rule) unless they (1) are qualified 
therefor (disability incurred while in receipt of basic pay, etc.) and 
(2) made a valid and timely election of option (A) in section 411. 
Also, section 411 members did not become entitled effective April 1, 
1955, to the retired pay benefits of the Fagan (Gover) case (149 Ct. 
Cl. 716) (method (b) in section 511, 37 U.S.C. 311(b)) unless they 
had previously made a timely and valid election of option (B) in sec- 
tion 411, 37 U.S.C. 281(B) (1952 Ed.). In the absence of any election 
under section 411 the member continued entitled automatically under 
section 519, 87 U.S.C. 318 (1952 Ed.), to receive the retired pay to 
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which he was entitled on September 30, 1949, with subsequent percent- 
age increases therein as provided by law. 

In the decision of Novemer 7, 1962, the court emphasized the fact 
that the record before it did not show that Forster or Ellis or the 
Department of the Navy had taken any action whatsoever with respect 
to the election of options provisions of section 411 of the 1949 law. 
The court, denying their claims for Seliga benefits on the basis that 
they had not made a timely and valid election of option (A) under 
section 411 in effect also held that they had not established any action 
or misinformation on the part of the Navy which had induced or 
compelled them to make an erroneous decision not to make an election, 
although the Department of the Navy had placed Forster and Ellis 
in a section 511 status by paying them method (b) section 511 retired 
pay effective from October 1, 1949. 

The holding in the Forster and Ellis cases which has now become 
final thus bars, in the circumstances therein outlined, any Seliga 
benefits under Title IV of the 1949 law but leaves undisturbed, not- 
withstanding the absence of an option (B) election under section 411, 
the method (b), section 511 status. That holding henceforth will be 
followed by this Office in all like cases. While Seliga type settle- 
ments previously certified by this Office and any prior similar pay- 
ments which have been made by the Department of the Navy will 
not be disturbed, the Forster and Filis rule precludes the payment of 
any further claims for Seliga benefits unless the record clearly estab- 
lishes a timely and valid election of option (A) under section 411 
or misleading or erroneous information on the part of the Navy which 
induced or compelled a decision by the enlisted member less favorable 
than one he was entitled to make under the law. 

Forster, Ellis and Wilson (plaintiffs in the decision of November 7, 
1962) and many others in like circumstances were paid retired pay 
effective from October 1, 1949, computed under method (b) of section 
511 of the 1949 law, 63 Stat. 829. It appears that the Department 
of the Navy made such payments on the basis that, since the individuals 
involved were not considered to be within the purview of section 411, 
their retired pay status was deemed to be within the scope of section 
511. The holding in the decision of November 7, 1962, that Forster, 
Ellis and Wilson were in fact within the scope of section 411 did not 
question the legality of the method (b) section 511 payments made in 
such cases. The acceptance of those payments by the enlisted man 
concerned, while not expressly supported by a timely and valid elec- 
tion of option (B) under section 411—an issue which was not con- 
sidered by the court—may, in the circumstances thus presented, be 
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treated as a ratification of the option (B), section 411 election made 
for them by the Navy. See B-149388, September 4, 1962, copy en- 
closed. Accordingly, past and continuing payments of method (b) 
section 511 retired pay which have been made in such cases by this 
Office or by the Department of the Navy will not be disturbed. 

On the question of what evidence may be considered as establishing 
an election under section 411, the conclusion reached by the Court of 
Claims in the Wilson case, i.e., that Wilson’s requests for an evalua- 
tion of his physical disability under section 411 and the Navy’s re- 
sponse that his case did not come under that section constitutes an 
election, is so uncertain that it may not be used as a precedent in other 
similar cases. The holding in the Wilson case in that respect will not 
be followed in other similar cases, as to which there will be applied 
the general rule that whether an individual exercised a proper section 
411 election, or was misled so as to not elect at all, will be for deter- 
mination from all the facts and circumstances presented in each par- 
ticular case. In the absence of evidence clearly establishing 
entitlement thereto, it would appear advisable that all pending and 
future claims for Seliga or Fagan (Gover) type benefits be for- 
warded to our Claims Division for direct action here. 

The retired pay status of Ear] C. Hawley, Claims file No. Z-1357818, 
GAO certification dated November 29, 1962, falls squarely within the 
scope of the Forster and Ellis cases. The action taken in the cer- 
tification of November 29, 1962, allowing him SeZiga benefits for the 
period February 4, 1953, to July 31, 1962, inclusive, will not be dis- 
turbed. No proper basis is presented, however, to allow him Seliga 
benefits for any period subsequent to July 31, 1962. Effective Au- 
gust 1, 1962, Hawley’s retired pay account should be continued on the 
same basis on which his retired pay was computed by the Department 
of the Navy prior to the action taken in the certification of Novem- 
ber 29, 1962. 

Frank T. Jones, Claims file No. 2525970, GAO certification dated 
March 14, 1962, had less than 30 years’ service when placed on the re- 
tired list February 1, 1944, and so it is clear that the Navy considered 
him as having been retired for physical disability. However, he was 
not evaluated and no opportunity to make a section 411 election ap- 
pears to have been extended to him, apparently because the Navy then 
felt that his physical disability had not been incurred while in receipt 
of basic pay and hence that he was not entitled to the benefits of 
section 411. Although the Navy considered him as having been retired 
for physical disability, he was placed effective October 1, 1949, in 
method (b) of section 511 without the required election of option (B) 
under section 411, thereby treating him as in a nondisability section 
511 status. 
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While Jones differs from Forster and Ellis in the matter of having 
less than 30 years’ creditable service on the date he was placed on the 
retired list of the Navy, February 1, 1944, this distinction does not re- 
move him from the scope of the holding in the decision of November 7, 
1962, nor does the opinion expressed by the Bureau of Medicine and 
Surgery in letter of March 5, 1962, that Jones’ disability was incurred 
while in receipt of basic pay—on which our Claims Division seems to 
have relied on March 14, 1962, in certifying Seliga benefits—avoid the 
restrictions imposed in the Forster and Ellis decisions. Accordingly, 
while the action taken in the certification of March 14, 1962, will not 
be reversed, no proper basis is presented to pay Seliga benefits to Jones 
from February 1, 1962, the date following the period covered in the 
certification of March 14, 1962. Therefore, effective as of February 1, 
1962, Jones’ retired pay account should be continued on the same basis 
on which his retired pay has been computed by the Department of the 
Navy since October 1, 1949. 

Carl E. Maloney, Claims file No. 0268891, GAO certification dated 
May 10, 1962, was treated as a 30-year retiree effective from July 1, 
1946. In April 1962 the Bureau of Naval Personnel changed the 
records to show him as having been retired for physical disability 
as of July 1, 1945. Effective from October 1, 1949, he was paid under 
method (b) of section 511. In the stipulated judgment of November 4, 
1952, as plaintiff No. 5, in the case of Maar, et al. v. United States, Ct. 
Cl. No. 50223, his pay was readjusted to the Sanders basis (120 Ct. 
Cl. 501) through June 30, 1952, presumably under authority of method 
(a) in section 511, 37 U.S.C. 311(a). 

The Bureau of Medicine and Surgery in a report dated February 19, 
1962, expresses the view that Maloney’s disability was incurred while 
entitled to receive basic pay. This report together with the change 
made in April 1962 in the character of his retirement from that for 
years of service to retirement on account of physical disability appears 
to have been the basis for the action of May 10, 1962, allowing him 
Seliga benefits for the period November 5, 1952, to August 31, 1961, 
inclusive. The action authorizing Seliga benefits thus treated Malo- 
ney as having been in a section 411 status effective from October 1, 
1949, and as having been denied the benefits of option (A) in section 
411 by reason of receiving incorrect information prior to midnight 
October 1, 1954, concerning his retired pay status. 

Notwithstanding the comment in Navy Finance Center letter of 
February 6, 1963, that no determination was made in this case by the 
Secretary of the Navy as provided in Executive Order No. 10124, 
April 25, 1950, or the fact that there is no record of any section 411 
election by Maloney and that no authority is cited in Bureau of Naval 
Personnel letter of April 24, 1962, in support of the “retroactive” 
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change in Maloney’s status from retirement for years of service to 
retirement, at an earlier date, for physical disability, the evidence 
reasonably supports the action taken May 10, 1962. Accordingly, 
that settlement will not be disturbed. However, even if it be assumed 
that the change made in April 1962 in the character of Maloney’s 
retirement was proper and retroactively effective so as to bring him 
within the scope of section 411, the holding in the Forster and Ellis 
decision of November 7, 1962, precludes any further action in the 
matter. Therefore, Maloney’s retired pay status should remain, ef- 
fective from September 1, 1961, the date following the period covered 
in the certification of May 10, 1962, at the monthly basic rate of pay 
that he was being paid by the Department of the Navy prior to the 
action taken on May 10, 1962. 

John T. Owens, Claims file No. Z-1409008, GAO certification dated 
October 19, 1962, was retired for a physical disability on June 1, 1941, 
which the Bureau of Medicine and Surgery in letter of October 1, 
1962, indicates was incurred while in receipt of basic pay. Owens 
again served on active duty from March 30, 1942, to August 9, 1945, 
inclusive, and his disability was rated at “zero” percentage in March 
1951 pursuant to section 411. It appears that by Bureau of Naval 
Personnel letter of October 17, 1951, he was advised that he was not 
entitled to the benefits of section 411. Also, it appears that he was 
further advised that any section 411 action theretofore taken by him 
under authority of Bureau of Naval Personnel letter on June 28, 1951, 
was canceled. In a letter dated August 30, 1962, the Navy Finance 
Center reports that Owens did not make a section 411 election. 

Effective October 1, 1949, Owens was entitled under the Seliga rule 
(he has over 20 years of active service—see section 402(f), 63 Stat. 
820, 37 U.S.C. 272(f) (1952 Ed.)) to greater retired pay, $154.35 per 
month computed on his years of service as prescribed in section 
402(d) (1), 63 Stat. 818, 37 U.S.C. 272(d) (1) (1952 Ed.), than the 
method (b) section 511 pay which the Navy paid him at $146.63 per 
month or the Sanders rate of pay, $140.25 per month ($147.26 per 
month for the period covered in the stipulated judgment of April 15, 
1953, rendered in his favor as plaintiff No. 45, in the case of Mims, 
et al. v. United States, Ct. Cl. No. 49645, which included the com- 
promise 5 percent for good conduct). Since it clearly appears from 
the record that he was misinformed as to his section 411 status, the 
action taken in the certification of October 19, 1962, allowing Seliga 
benefits for the period July 1, 1952, to July 31, 1962, inclusive, was 
proper and not inconsistent with the holding in the Forster and Zilis 
cases. 
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[ B-151433 J 


Statutes of Limitation—Claims—Transportation—Transit Priv- 
ileges 

In transit shipments under Government bills of lading which originated in 1953 
but were not delivered at destination until after August 26, 1958—the date of 
the act (49 U.S.C. 66) establishing a 3-year limitation on claims for transpor- 
tation performed and paid for after such date—must be regarded as being 
performed within the meaning of the act when the shipments were delivered at 
destination rather than when the shipments originated; therefore, since the 
claims for additional freight charges were not received in the General Account- 
ing Office until more than 3 years after both performance of the transportation 
and payment, the claims are barred by the act. 


To the Gulf, Mobile and Ohio Railroad Company, July 1, 1963: 

By letter of March 8, 1963, file No. W-66826—CI24, to the Director 
of our Transportation Division, you request reconsideration of your 
claim per supplemental bill No. W-66826—A for additional freight 
charges of $1,349.64 alleged to be due for the transportation of three 
carloads of fiber cordage sisal which moved from Naval Construction 
Battalion Center, Davisville, Rhode Island, a transit point, to the In- 
ternational Harvester Co., New Orleans, Louisiana, under Govern- 
ment bill of lading Nos. GS-T-3017, GS-T-3023, and GS-T-3021, 
dated December 19, December 18, and December 23, 1958, respectively. 
The inbound transit movements originated from Boston, Massachu- 
setts, during the first quarter of 1953. 

For the service performed on the outbound transportation, you 
originally claimed and were paid the amount of $4,200.75 on March 4, 
1959, by D.O. Voucher No. 14312. On audit of the payment voucher 
in our Office, no exception was taken but you subsequently claimed 
the additional freight charges in question by your supplemental bill 
which was received in our Office on April 6, 1962, or more than 3 
years after the original payment. You were advised that considera- 
tion of such supplemental claim was barred under the provisions of 
Public Law 85-762, 72 Stat. 860, 49 U.S.C. 66, which provides in part 
as follows: 


That every claim cognizable by the General Accounting Office for charges for 
transportation within the purview of this section shall be forever barred unless 
such claim shall be received in the General Accounting Office within three years 
(not including any time of war) from the date of (1) accrual of the cause of 
action thereon, or (2) payment of charges for the transportation involved, or 
(3) subsequent refund for overpayment of such charges, or (4) deduction made 
pursuant to this section, whichever is later. 


In your letters of September 26, 1962, and March 8, 1963, file No. W- 
66826-C1I24, you urge that since these transit shipments originated 
from Boston prior to the effective date of Public Law 85-762, Au- 
gust 26, 1958, the period of limitations does not apply. 
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Section 3 of Public Law 85-762, 72 Stat. 860, 861, 49 U.S.C. 66 note, 
provides in pertinent part as follows: 
The provisions of this Act which amends section 322 of the Transportation 


Act of 1940 (49 U.S.C. 66) shall apply only to transportation performed and 
payment made therefor subsequent to the effective date of this Act. 


In our letter of December 21, 1962, T-C/R-CL-TK-736158-REV., to 
you we stated: 

Transit is based on the theory that the entire shipment from origin through 
the transit point to final destination is the same in principle as if the shipment 
had moved without transit. The subject shipments were delivered at final 
destination January 15, 1959, and the charges, per your bill No. W-66826, were 
paid in March 1959, and the right to make claim accrued at that time. 

There can be no question but that the delivery, accomplished on 
January 15, 1959, and the payment on March 4, 1959, were both after 
the effective date of the act, August 26, 1958. It is apparently your 
contention that because the shipments originated before the effective 
date of the act, the transportation service was not “performed” sub- 
sequent to the effective date of the act. . The word “performed” has 
been defined as meaning completed or finished and not something 
begun or half done. Kendall v. Garnue,75 N.W. 852, 853. The words 
in a statute are to be given their ordinary and customary meaning in 
the absence of evidence to the contrary. Deputy v. DuPont, 308 U.S. 
488, and Old Colony R. Co. v. Commissioner of Internal Revenue, 284 
U.S. 552, 560. Also see 82 C.J.S. Statutes, § 316, page 550, and 50 Am. 
Jur., Statutes, § 238, page 228. The legislature is presumed to know 
the meaning of the words used, to have used the words of a statute 
advisedly, and to have expressed its intent by the use of the words 
found in the statute. State ew rel. Attorney General v. Anderson- 
Tully Co., 53 S.W. 2417; Lewis v. Petroleum County, 17 P. 2d 60, 61; 
In re Opinion of the Justices, 22 N.E. 2d 49; Cram v. Chicago, B & Q. 
Ry. Co., 123 N.W. 1045, affirmed 228 U.S. 70; Van Pelt v. Hilliard, 
78 So. 693. 

A contract of transportation is completed, and therefore “per- 
formed” by acceptance of delivery at destination and removal of the 
shipment from the carrier’s possession. See Chestnut v. Chicago, B. 
& Q. Ry. Co., 208 I.C.C. 456, 458; Woodward & Sons v. Southern Ry. 
Co., 156 I.C.C. 354; and Alcoa S.S. Co. v. United States, 338 U.S. 421. 
Since the three shipments involved in this claim were delivered at 
destination on January 15, 1959, the services were “performed” subse- 
quent to the effective date of Public Law 85-762. Also, as previously 
pointed out payment was made subsequent to such effective date. Con- 
sequently, since your claim was not received in our Office until April 6, 
1962, or more than 3 years after both the performance of the trans- 
portation and the payment of the freight charges in March 1959, 
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the claim is barred by the 3-year period of limitation contained in 
Public Law 85-762, 72 Stat. 860, 49 U.S.C. 66. 
The action taken in so advising you is therefore sustained. 


[ B-150468 J 


Sales—Conditions Reducing Price—Propriety 


A condition in an advertised’ sale of surplus property that the article sold must 
be scrapped to avoid an adverse economic impact on the industry which condition 
will reduce the return to the Government below the fair market value as required 
for advertised surplus sales under section 203 of the Federal Property and Ad- 
ministrative Services Act of 1949, 40 U.S.C. 484, is illegal, there being no indica- 
tion of any Congressional intent in the legislative history of the 1949 act or 
its amendments to grant agencies the discretion to avoid possible economie 
dislocation by selling surplus property below the actual fair market value, if 
sold by advertised bidding, or below the estimated fair market value if sold by 
negotiation, and, therefore, the contract should be canceled and the property 
returned to the Government or negotiations conducted with the contractor to 
delete the scrapping provision provided a price increase is offered. 


To the Director, Defense Supply Agency, July 2, 1963: 

We have received your reports dated February 20, 1963, and 
March 27, 1963, submitted in response to a protest by Peck Iron and 
Metal Company, Inc., against a condition in its contract DSA-25-S- 
157, dated July 19, 1962, for the purchase of 34 surplus anchors, and in 
invitation for bids 25-S-63-54, opened on December 13, 1962, on which 
the company was the high bidder. The condition in question was that 
the anchors sold under the contract and advertised for sale under the 
invitation must be scrapped by the purchaser. 

The record establishes that the disputed condition was inserted into 
the contract and invitation for bids as a result of a directive from the 
Department of the Navy, BUSANDA Notice 4530, dated April 25, 
1961, stating that all surplus anchors weighing 8,000 pounds or more 
will be sold as scrap for metal content only. The basis of this directive 
is a Memorandum of Understanding and Cooperation in Program for 
the Disposal of Surplus Personal Property dated July 19, 1954, be- 
tween the Department of Defense and the Department of Commerce, 
Bureau of Business and Defense Services Administration (BDSA). 
Under this agreement, BDSA conducts investigations on request or on 
its own initiative in order to ascertain the impact which planned dis- 
posal by the Department of Defense of significant amounts of domestic 
surplus property may have on a given segment of industry. The 
objective of the agreement is to see that such property is disposed of 
in a manner: which results in a fair rate of return to the Government 
but with a minimum impact on civilian markets. 

The BDSA’s role in these disposals is purely advisory and non- 
statutory, except as it is said to follow from the basic statutory duty 
of the Department of Commerce to foster, promote and develop the 
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commerce of the United States. The BDSA furnishes the Department 
of Defense recommendations and advice resulting from such inves- 
tigations. The Department of Defense may accept or reject BDSA’s 
recommendations. Significant amounts have been defined as being the 
aggregate of surplus items in a proposed sale where the acquisition 
costs exceed $250,000. See Hearings before the Subcommittee on De- 
fense Procurement of the Joint Economic Committee of Congress, 86th 
Cong., 2d Sess. 70. 

The record establishes that as a result of a series of anchor sales 
in the latter half of 1958, representations were made to BDSA by 
the anchor industry that these surplus sales had a serious, adverse 
impact upon the anchor manufacturing industry. The BDSA immedi- 
ately secured the cooperation of the Department of Defense to post- 
pone any further sales pending a market impact study, which was to 
be made pursuant to the 1954 agreement. On January 23, 1959, 
the BDSA made a market impact study on a proposed sale of 1,500 
anchors by the Department of the Navy. It recommended that sales 
of domestic anchors be postponed and suggested that consideration 
be given to the advisability of reducing these anchors to scrap, for 
disposal as premium scrap. The study stated that one of the factors 
to be included in this consideration was the comparison of potential 
yield from disposal as premium scrap against the prices received 
in recent sales of whole anchors. Thereafter the Department of the 
Navy determined that except for bids submitted by anchor manu- 
facturers, a return of only $0.0236 per pound would be received on 
anchors weighing over 8,000 pounds. In view of the fact that $0.016 
per pound could be received in the event that the scrapping of the 
Jarge anchors was required as a condition of the sale, the Navy rec- 
ommended that certain anchors weighing over 8,000 pounds be sold 
with the requirement that they be scrapped. 

By letter dated February 1, 1960, BDSA recommended to the 
Department of Defense that some 634 surplus anchors weighing over 
8,000 pounds be sold for scrap and so bonded that they would not 
be returned to the market as anchors. By letter of December 13, 1960, 
the Department of the Navy was advised of a BDSA recommenda- 
tion that some 435 anchors weighing over 8,000 pounds be sold as 
scrap with a scrap warranty. On April 25, 1961, by BUSANDA 
Notice 4530, what were formerly ad hoc determinations apparently 
became accepted as a general policy by the Department of the Navy, 
notwithstanding that the Memorandum of Understanding referred 
only to a sale where the acquisition cost exceeded $250,000. After 
that date, it appears that all anchors weighing 8,000 pounds or more 
were sold as scrap until March 21, 1963, when your agency instituted 
a test sale of 11 large anchors. At this sale you received a high bid 
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of $1,116 for the 11 anchors as scrap, and $14,667.10 for the anchors 
as anchors. 

The gravamen of the complaint by Peck Iron and Metal Company 
is that your office has no statutory or other legal authority to require 
large marine anchors to be sold with a scrap warranty, and that 
Peck and other companies would offer a substantially higher return to 
the Government if such condition were not included in surplus sales 
contracts. We have held that generally conditions in Government 
procurement contracts which may increase the cost of performance 
are improper unless authorized by statute. 20 Comp. Gen. 836, 845, 
and cases cited therein. We believe this principle applies with equal 
force to contract stipulations or conditions which tend to reduce the 
return to the Government in sales of surplus property. 

You say the statutory authority for the policy adopted by the 
Department of the Navy is found in the Federal Property and Admin- 
istrative Services Act of 1949, approved June 30, 1949, Ch. 288, 63 
Stat. 385, 40 U.S.C. 484. Section 203(c) of that act, 40 U.S.C. 
484(c), provides as follows: 


Any executive agency designated or authorized by the Administrator to 
dispose of surplus property may do so by sale, exchange, lease, permit, or 
transfer, for cash, credit, or other property, with or without warranty, and 
upon such other terms and conditions as the Administrator deems proper, and 
it may execute such documents for the transfer of title or other interest in 
property and take such other action as it deems necessary or proper to dispose 
of such property under the provisions of this title. 


The language of the quoted section explicitly permitting an author- 
ized executive agency to “take such other action as it deems necessary 
or proper to dispose of such property,” is qualified by the phrase, 
“under the provisions of this title.’ Moreover, an administrative 
agency has no authority to issue regulations which alter or extend the 
statute being administered. 41 Comp. Gen. 213, 217. Therefore, 
since the regulation requires a contractual condition which does re- 
duce the Government’s return on certain surplus sales, it may not 
be considered “necessary or proper” unless the language of the statute 
indicates a cognizance of and acquiescence in the alleged necessity or 
propriety of the condition. It is suggested that this indication may 
be found in the 1958 amendment to the Federal Property and Admin- 
istrative Services Act of 1949, approved July 2, 1958, Public Law 
85-486, 72 Stat. 288, 40 U.S.C. 484(e), which, in part, provides: 

(e) Bids for disposal; advertising; procedure; disposal by negotiation; ex- 
planatory statement. 

(e) (1) All disposals or contracts for disposal of surplus property (other 
than by abandonment, destruction, donation, or through contract brokers) made 
or authorized by the Administrator shall be made after publicly advertising 


for bids, under regulations prescribed by the Administrator, except as provided 
in paragraphs (3) and (5) of this subsection. 
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(2) Whenever public advertising for bids is required under paragraph (1) 
of this subsection— 

(A) the advertisement for bids shall be made at such time previous to 
the disposal or contract, through such methods, and on such terms and con- 
ditions as shall permit that full and free competition which is consistent 
with the value and nature of the property involved ; 


(B) all bids shall be publicly disclosed at the time and place stated in 
the advertisement ; 


(C) award shall be made with reasonable promptness by notice to the 
responsible bidder whose bid, conforming to the invitation for bids, will be 
most advantageous to the Government, price and other factors considered : 


Provided, That all bids may be rejected when it is in the public interest 
to do so. 


(3) Disposals and contracts for disposal may be negotiated, under regulations 
prescribed by the Administrator, without regard to paragraphs (1) and (2) 
of this subsection but subject to obtaining such competition as is feasible under 
the circumstances, if— 


(A) necessary in the public interest during the period of a national 
emergency declared by the President or the Congress, with respect to a 
particular lot or lots of personal property or, for a period not exceeding 
three months, with respect to a specifically described category or categories 
of personal property as determined by the Administrator ; 

(B) the public health, safety, or national security will thereby be pro- 
moted by a particular disposal of personal property ; 

(C) public exigency will not admit of the delay incident to advertising 
certain personal property ; 

(D) the personal property involved is of a nature and quantity which, 
if disposed of under paragraphs (1) and (2) of this subsection, would 
cause such an impact on an industry or industries as adversely to affect 
the national economy, and the estimated fair market value of such property 
and other satisfactory terms of disposal can be obtained by negotiation; 


The essence of your view seems to be that, while subsection 3(D) 
does not expressly permit a scrapping condition in negotiated sales, 
such authority is in harmony with the general intent of the language 
and necessary to execute the duties imposed on your office by that sub- 
section. Apparently, you believe it would follow that if Congress 
intended to permit agencies to include in negotiated contracts a con- 
tract stipulation which changed the nature of the property and de- 
pressed its price, there is no reason to consider the requiring of such 
condition in advertised sales as an improper exercise of the broad 
discretion given by Congress to an authorized executive agency. 
Therefore, in considering this view, the first question to answer is 
whether Congress has in fact implied that a possible economic disloca- 
tion justifies the inclusion in a negotiated contract of the condition 
that the property sold be scrapped. 

The legislative history of the Federal Property and Administra- 
tive Services Act of 1949, its amendments and its predecessor, demon- 
strates a continuing Congressional concern for the need to accommo- 
date the desire of the Government to obtain the best terms in the sale of 
its surplus property and the sometimes competing objective of avoiding 
undue economic dislocation generated by the Government’s enormous 
disposal activities. This history is instructive as to the particular 
means by which Congress has attempted to balance these 2 goals. 
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Section 203 of the Federal Property and Administrative Services 
Act of 1949 established procedures for disposal of surplus property, 
and section 502(a) (1), 63 Stat. 399, repealed in relevant part those 
procedures formerly established by the Surplus Property Act of 1944, 
approved October 3, 1944, Ch. 479, 58 Stat. 765, 50 U.S.C. App. 1611 
note. The need for the Surplus Property Act of 1944 had arisen 
from the unusual circumstances created by World War II. Congress 
then considered the large amounts of property manufactured during 
the war effort to be a potential threat to the domestic economy. See 
statement of Jess Larson, Administrator of the War Assets Adminis- 
tration, Hearings before the Senate Committee on Expenditures in 
the Executive Departments, on a draft bill of the Federal Property 
Act of 1948, 80th Cong., 2d Sess, 24. Accordingly, the 78th Congress 
did not state a desire to always obtain the fair market value for the 
surplus sold, but instead directed that the dispositions not “unduly” 
disturb the economy and be at “fair prices,” giving “due regard for 
the protection of free markets and competitive prices from dislocation 
resulting from uncontrolled dumping.” See section 2(r) and (m), 
50 U.S.C.-App. 1611(r) and (m) (1946 Ed.). The selling activity 
was. expressly authorized to dispose of property without regard to 
arly provision in existing law for competitive bidding. See section 
9y, 50 U.S.C. App. 1638 (1946 Ed.). 

Although the Federal Property and Administrative Services Act 
of 1949 superseded the Surplus Property Act of 1944 and terminated 
the suspension of advertised bidding rules on December 31, 1950, sec- 
tion (i) of the 1952 amendment to the current act, approved July 12, 
1952, Ch. 703, 66 Stat. 593, 40 U.S.C. 484(e) (1952 Ed.), restored for 
approximately 1 year the authority to negotiate. Essentially, the re- 
stored authority was as broad as that contained in the Surplus Prop- 
erty Act of 1944, as no restrictions were placed upon the authority, 
and all sales were to be made by negotiation except where the Adminis- 
trator determined that disposal by advertising would better protect 
the public interest. 

While the committee which reported H.R. 5350, the bill which be- 
came the 1952 amendment, believed that greater freedom in negotiat- 
ing sales would benefit the public interest, it stated that the negotia- 
tion authority under the proposed amendment was too broad. 
Anticipating that before long the country might again be presented, 
as it was after World War II, with a vast surplus property disposal 
problem, it directed that studies be undertaken to provide permanent 
but more restrictive legislation which would establish an orderly 
means of handling the problem. H. Rept. 1524, 82d Cong., 2d Sess. 5. 
Pending the completion of these studies, the negotiation authority 
was again temporarily extended by the 1953, 1954 and 1956 
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amendments to the Federal Property and Administrative Services Act 
of 1949, approved August 8, 1953, July 14, 1954, and August 3, 1956, 
Chs. 399, 481 and 971, 67, 68 and 70 Stat. 521, 474 and 1020, respec- 
tively, 40 U.S.C. 484(e). 

It may be seen from the above that Congress accepted the view 
that negotiation would sometimes be desirable, but considered that 
the authority to negotiate should not permanently remain as broad 
as that formerly contained in the Surplus Property Act of 1944. Con- 
sequently, the 1958 amendments to the Federal Property and Adminis- 
trative Services Act of 1949, quoted in relevant part on pages 3 and 4, 
set forth as permanent legislation the specific exceptions to the general 
procedure of advertised bidding, thus restricting the broader latitude 
for negotiation in effect under the temporary legislation. See S. Rept. 
1284, 85th Cong., 2d Sess. 3. Sales of personal property other than 
those excepted were required to be conducted by advertised bidding on 
such terms and conditions as shall permit that full and free competi- 
tion which is consistent with the value and nature of the property 
involved. See subsections (e)(1) and (2), 40 U.S.C. 484(e) (1) and 
(2). One such specific exception is subsection (e) (3) (D), 40 U.S.C. 
484(e) (3) (D), which was intended to enable steps to be taken in dis- 
posals which involved property of such a nature that its sale would 
have such a disruptive impact on an industry as to cause a dislocation 
of the national economy. S. Rept. No. 1284, id. 5. This subsection 
authorizes negotiation in any sale which, if conducted under the rules 
of competitive advertising, “would cause such an impact on an indus- 
try or industries as adversely to affect the national economy, and the 
estimated fair market value of such property and other satisfactory 
terms of disposal can be obtained by negotiation.” [Italics supplied.] 

It is significant that one of the conditions attached to the authority 
to negotiate sales of personal property which might otherwise cause 
economic dislocations was that the Government receive the estimated 
fair market value. This condition was not required where the personal 
property being sold was of such a nature that negotiation was nec- 
essary in the public interest during a national emergency, or promoted 
the public health, safety or national security, or could not be delayed 
because of the public exigency. See subsection (e) (3)(A), (B) and 
(C), 40 U.S.C. 484(e) (3) (A), (B) and (C). It is clear that Con- 
gress contemplated situations where certain social values might take 
precedence over the desire to guarantee by public advertising a return 
on a sale equal to the fair market value, e.g., steering certain surplus 
drugs and military items away from illicit traffic. See Hearings 
before the Subcommittee on Reorganization of the Senate Committee 
on Government Operations, S. 2224, et al., 85th Cong., Ist Sess. 18. It 
is equally clear that Congress has determined that a possible economic 
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dislocation does not by itself justify a negotiated sale at other than the 
estimated fair market value. 

The genesis of exceptions to the requirement for competitive adver- 
tising is that in some instances the best interests of the Government 
require a wider latitude in the choice of purposes to be served than that 
permitted by advertised bidding. As we have already noted, the Sur- 
plus Property Act of 1944 provided for unrestricted sales by negotia- 
tion in order to permit the wider latitude of terms associated with 
negotiation and considered necessary to avoid wholesale dumping of 
surplus war goods which would disrupt elements of the economy. 
Agencies were only directed to sell at a fair price, “fair” being inter- 
preted in the light of the economic impacts of the sale. The fact that 
the language of the Department of Defense agreement also referred 
to “fair” prices, while the 1958 amendments to the Federal Property 
and Administrative Services Act of 1949 refer to “estimated fair 
market value,” indicates that the 1954 agreement was based upon the 
unrestricted negotiation authority contained in the said act prior to 
the 1958 amendments. 

We believe that a requirement in a negotiated Government contract 
to scrap surplus property, for the purpose of avoiding an adverse eco- 
nomic impact, if this requirement will depreciate the property being 
sold and consequently depress the price obtained, cannot be reconciled 
with those parts of the 1958 amendment which require such property 
to be sold only for the estimated fair market value. We believe the 
selective inclusion of this mandate in particular subsections of the 
1958 amendment indicates a considered judgment by the Congress, and 
attenuates any suggestion that the requirement could properly be 
circumvented by deliberately devaluating the property before selling 
it for its reduced market value. 

By the time the Federal Property and Administrative Services Act 
of 1949 was passed, the fear of huge war disposals had been substan- 
tially abated. See, e.g., Hearings before the Surplus Property Sub- 
committee of the Committee on Expenditures in the Executive 
Departments on H. Res. 90 and H. Res. 100, 80th Cong., 2d Sess, 2350- 
51. Also, see H. Doc. No. 558, 80th Cong., 2d Sess., Message from the 
President of the United States Transmitting Recommendation that 
the Congress Now Provide for the Liquidation of the Temporary Ar- 
rangements for Disposing of Surplus War Property and for the Com- 
pletion of the Remaining Disposal Activities within the Permanent 
Federal Establishment, dated March 5, 1948; and H. Rept. 670, 81st 
Cong., 1st Sess. 5. Nonetheless, in 1958, Congress authorized the sale 
of surplus personal property by negotiation for its estimated rather 
than its actual fair market value. See subsections (e)(3)(D) and 
(e) (6), 40 U.S.C. 484(e) (6). This special authority was necessary, 
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since fair and reasonable prices are normally assured by the forces of 
full and free competition, but may not always be obtained when based 
upon estimated value. See statement of the Comptroller General of the 
United States before the Subcommittee on Defense Procurement of 
the Joint Economic Committee, Hearings on Impact of Defense Pro- 
curement, 86th Cong., 2d Sess. 3. 

While Congress provided certain conditions under which sales could 
be negotiated in order to prevent certain economic impacts, it is clear 
that it chose not to permit sales, negotiated or advertised, at a substan- 
tial loss to the Government in order to protect an adversely affected 
industry. It would require a strained interpretation of the statute 
to conclude that while Congress intended to prohibit the negotiated 
sale of property of this nature at other than the estimated fair market 
value, it had no objection to requiring the devaluation of such personal 
property as a condition of advertised bidding. 

From the foregoing, we must conclude that Congress intended to 
permit GSA and authorized executive agencies to contract by negotia- 
tion for the sale of surplus goods which, if contracted for by advertised 
bidding, might have an adverse economic impact on the national econ- 
omy, but did not grant any agency the discretion to avoid possible 
economic dislocations by selling surplus below the actual fair market 
value, if sold by advertised bidding, or below the estimated fair market 
value if sold by negotiation. As a result of the sale of 11 large an- 
chors on March 21, 1963, there appears to be little doubt that the mone- 
tary return to the Government is reduced below the fair market value 
by the condition requiring the anchors to be scrapped. Therefore, 
we must hold that the condition was included in the subject contract 
and invitation for bids without legal authority. 

You have advised us that invitation for bids 25-S-63-54 has been 
canceled in order to first determine the results of the “test sales” of 
whole anchors, and to reevaluate the policy of conducting surplus an- 
chor sales with the scrapping condition. We believe this action was 
proper since the invitation contained an unauthorized provision which 
would tend to reduce the monetary return to the Government. 

In regard to the contract already made with Peek Iron and Metal 
Company, Inc., you advise that you are attempting to negotiate a 
no-cost cancellation. In view of the fact that your agency had no 
authority to enter into this contract on the terms included therein, 
cancellation of the contract and replevy of the anchors would not be 
improper if considered to be in the best interests of the Government. 
However, under the circumstances, we would have no objection to your 
negotiating a deletion from the contract of the scrapping condition, 
provided you received a price increase which in your judgment of all 
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the factors involved is compatible with the return received on the 
March 21, 1963, sale of 11 anchors. 


[ B-151745 J 


Contracts—Specifications—Ambiguous—Effect Not Prejudicial to 
Bidders 


An interpretation by a low bidder that an invitation for the fabrication and 
erection of several launch towers not to exceed a maximum specified weight 
required the insertion of a larger estimated weight in one of the blanks which 
interpretation was one that any reasonably informed prudent bidder might 
make on the basis of the invitation and specifications, even though not in con- 
formity with the expectations of the contracting agency, does not require rejec- 
tion of the bid as nonresponsive, the contracting agency having the burden 
to set out the requirements with sufficient clarity to prevent varied 
interpretations. 


Bids—Evaluation—Estimates 


A:low bidder who, in response to an invitation for the fabrication and erection 
of several launch towers not to exceed a maximum specified weight, inserted 
in. one of the blanks provided for an estimated weight a larger weight than 
the. maximum based on a. reasonable interpretation of the invitation is not re- 
quired to have the estimate regarded as a warranty nor as binding on the 
Government; therefore, since the low bidder does not have an option to furnish 
other than. the maximum weight and the contraeting agency is not required 
to accept something other than intended under the invitation award may be 
made to the low bidder. 


To the Administrator, National Aeronautics and Space Administra- 
tion, July 2, 1963: 

By letter of June 8, 1963, with enclosures, you have requested our 
advice as to the responsiveness of the low bid submitted pursuant 
to invitation for bids No. CC-144-3 issued March 16, 1963, by the 
Launch Operations Center at Cocoa Beach, Florida, for the fabri- 
cation and erection of three launch umbilical towers. 

On May 20, 1963, the bids were opened and publicly read. The 
low bid was found to have been submitted by the Ingalls Iron Works 
Company at $11,225,368.85; the next low bid was from the Bethiehem 
Steel Corporation at $11,264,353. No question has been raised as 
to the responsiveness of the second low bid or the responsibility of 
either of the two lowest bidders. A single question, set out below, 
arises with respect to the responsiveness of the low bid. 

Each of the three items called for under the terms of the invita- 
tion includes a mobile base described as a launcher on which is 
mounted a 380-foot tower at the top of which is a crane capable of 
supporting a payload of 50 tons. With respect to the crane and pay- 
Toad paragraph 2-04(}j) of the specifications states : 


* * * Dead load on top of Tower including 25 ton hook load not to exceed 
236,000 pounds. 
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Amendment No. 1 to the invitation amended paragraph 2-10(a) of 
the specifications by adding the following sentence: 

* * * Crane dimensions and weight shall be within the limits specified here- 
inabove under Paragraph 2-04(j). 

We think it clear from the foregoing that the specifications set a 
maximum acceptable weight for the crane and payload of 236,000 
pounds. In view thereof, and particularly since the dead weight at 
the top of the assembly is a critical factor in its operation, any attempt 
to increase such weight would render a bid unresponsive. 

Included in the specifications was a series of drawings depicting 
various parts of the tower. In general the drawings spell out the 
required characteristics of the tower in considerable detail. Sheet 
No. 50 shows the framing plan for the topmost level of the tower, 
identified as level 380. A note on the sheet makes it clear that unlike 
other levels, the size and location of members depicted for level 380 
are approximate only and will ultimately depend on the characteristics 
of the crane. We have been advised by the attorney for Ingalls that 
the firm’s engineers considered that level 380 would require other and 
additional structural members increasing the weight of the level 
by some 14,000 pounds in order to properly support the crane pro- 
posed to be placed at the top. 

Paragraph 2-28 of the specifications provides : 

EsTIMATED WEIGHTS: Each bidder shall state in his bid form the estimated 


total dead weight of the crane and all components that he proposes to put 
on top of the Umbilical Tower and including 25-ton payload. 


The only place found to include this estimate is at item No. 13 of 
the bid sheet which reads as follows: 


18 Hammerhead Cranes: 
The Hammerhead cranes will be manufactured by: 


(Name of Manufacturer) 
Crane drive controls will be manufactured by : 


(Name of Manufacturer) 


Total Weight in place with 25-ton payload: — lbs. Failure to 
furnish the above required information shall render the bid nonre- 
sponsive and result in its rejection without further consideration. 


Mindful of the additional weight proposed to be placed at level 
380 and the language of Paragraph 2-28, Ingalls inserted the figure 
“250,000” in the last blank of item No. 13. The contracting officer, 
in a determination dated May 25, 1963, construed the inserted figure 
as a material qualification of the permissible weight limitation and 
proposed to reject the low bid as unresponsive. You have referred the 
matter for our decision prior to making any award. 
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It should be noted initially that the Ingalls bid does not include 
any of the foregoing explanations concerning the insertion of the 
figure “250,000.” These explanations were submited by the firm’s 
attorney after opening. Under the general rule, of course, competi- 
tive bids are to be interpreted in accordance with the form in which 
they appeared at bid opening and not on the basis of explanations 
offered thereafter. 

Since our decisions at 36 Comp. Gen. 376; id. 415, we have consist- 
ently recognized that in appropriate circumstances invitations may 
require as a material condition of responsivenes, the submission with 
the bid of descriptive data in order to fix precisely the nature of the 
item called for. See 40 Comp. Gen. 132. However, we have also held 
that the nature and extent of descriptive data required should be 
spelled out in the invitation with sufficient clarity to put bidders on 
notice of what is desired. 38 Comp. Gen. 59, 63. The foregoing is 
consistent with the principle that the requirements of an invitation 
should be set forth clearly and accurately in order to permit bidders to 
compete on an equal footing. 17 Comp. Gen. 789, 790. 

We have been informally advised by NASA personnel that the in- 
formation solicited for the last blank in item No. 13 was the maximum 
weight of the crane and payload not to exceed 236,000 pounds. The 
position of the low bidder is, however, that since the maximum per- 
missible figure had already been clearly stipulated and since para- 
graphs 2-04(j) and 2-10(a) to which the maximum limitation clearly 
applied referred to the crane and the payload whereas paragraph 2-28 
asked for an estimated weight of the crane, payload and “all com- 
ponents” proposed to be placed on top of the umbilical tower, the 
weight to be placed in the last blank of item No. 13 was intended to 
cover the crane, payload and additional weight represented by changes 
in structural members at level 380. NASA engineering personnel are 
of the opinion, we have been advised, that the interpretation of the 
language of paragraph 2-28 said to have resulted in the 250,000 pound 
figure, while not that intended, is not unreasonable from an engineer- 
ing standpoint. In other words, a reasonably informed and prudent 
bidder could well have interpreted the language of the invitation and 
specifications in such manner as to require the inclusion of the 250,000 
pound figure. Under the circumstances, we question whether the in- 
vitation expressed the Government’s requirements with such clarity 
as to conform with 10 U.S.C. 2305, stating in part: 

(a) * * * The specifications and invitations for bids shall permit such free 
and full competition as is consistent with the procurement of the property and 
services needed by the agency concerned. 


(b) The specifications in invitations for bids * * * must be sufficiently de- 
scriptive in language and attachments, to permit full and free competition. 
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The low bidder responded in a reasonable fashion to the informa- 
tion requirements of the invitation. The fact that this reasonable re- 
sponse was not in conformity with the expectations of the contracting 
agency provides no basis for rejecting such bid as unresponsive since 
the agency bears the burden of setting out the requirements with suf- 
ficient clarity to avoid situations of this kind. 

Under ordinary circumstances, the invitation might properly be 
regarded as so defective as to require readvertising. However, where 
competition has not been adversely affected, where the agency by 
award would enter into a binding contract for what it wanted, and 
where no bidder obtained an option or other undue advantage because 
of the defect in the invitation, we have, instead of requiring that the 
procurement be readvertised, permitted award under the invitation 
with the omission or correction of the provision which would otherwise 
render the award invalid. 40 Comp. Gen. 561, 563; 39 Comp. Gen. 
834; id. 563; B-147370, March 28, 1962. 

Clearly, in this case, no bidder was discouraged from bidding by 
the ambiguity with respect to the “components” to be included in the 
weight inserted in the blank for item No. 13, and we do not believe 
that aspect requires further consideration. A significant question has 
been raised, however, as to whether the low bidder could be required 
to furnish a crane which with payload would not exceed 236,000 
pounds or whether he could successfully contend that under his bid 
the maximum limitation was 250,000 pounds. If the low bidder could 
successfully maintain this contention, or if he could now decide 
whether or not to accept the lower maximum weight, readvertising 
would be required. 

As noted previously, the specifications made it clear that the weight 
of the crane and payload could not exceed 236,000 pounds. It is also 
reasonable to conclude that the estimated weight to be furnished under 
paragraph 2-28 was to be inserted at item No. 13 as modified by 
amendment No. 4. The term “estimated” particularly as used in such 
context refers to a rough or approximate calculation derived from 
incomplete or imperfect data. Beeler vy. Miller (Mo. 1953), 254 S.W. 
2d 986, 990; State Highway Commission y. Board of Councilmen (Ky. 
1932), 54 S.W. 2d 315, 319. Further, an estimate included in a con- 
tract is not a warranty or a material representation of fact, and so 
long as it is made in good faith does not render the maker liable if it 
should prove faulty. Middlesex County Sewer Auth. v. Middlesex 
Borough (N.J. 1962), 181 A. 2d 818; Indiana Gas & Water Co. v. Wil- 
liams (Ind. 1961), 175 N.E. 2d 31. In the last two cases cited the 
actions were brought to require the estimator to comply with his esti- 
mate. As indicated, the actions did not succeed. If the person making 
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the estimate is not bound thereby, a fortiori such person cannot assert 
that his own estimate binds the other party. 

On the basis of the foregoing, we conclude that the insertion of the 
250,000 pound figure in item No. 13, would not justify a contention by 
Ingalls that it would not upon award be bound by the 236,000 pound 
maximum for crane and payload. Therefore, it cannot be said that 
Ingalls would receive any option or other undue advantage; nor can 
it be said that NASA would under the contract be required to accept 
something other than it intended to obtain under the invitation and 
specifications. Accordingly, award may be made to the low respon- 
sive and responsible bidder under the invitation and the Ingalls bid 
should not be regarded as unresponsive because of the inclusion of the 
250,000-pound figure in item No. 13. 

The enclosures to your letter are returned as requested. 


[ B-151776 J 


Contracts—Awards—Labor Surplus Areas—Qualification 

A bidder who, for the purpose of establishing eligibility for the labor surplus 
area set-aside portion of a procurement of aluminum sheets, and because it is 
against its trade practice to release cost data on primary aluminum, states that 
the price charged its finishing plant for aluminum ingots manufactured at the 
bidder’s plant in a persistent labor surplus area is in excess of 50 percent of the 
cost of the aluminum ingot on the basis that the transaction between the 
ingot plant and the finishing plant constitutes a subcontract under paragraph 
3-902.1(a) of the Armed Services Procurement Regulation relating to “Make 
or Buy Programs” or comes under examples “C” and “A” in paragraph 1-801.1, 
Armed Services Procurement Regulation, relating to labor surplus areas may 
not have the regulation applicable to the “Make or Buy” program extended to 
a different program on distressed labor areas, nor may the examples involv- 
ing vendor purchases of raw materials in paragraph 1-801.1 be considered the 
same as the production of materials at its own facility; therefore, the evi- 
dence submitted by the bidder does not establish that costs of manufacturing 
in the labor surplus area plant are in excess of 50 percent of the contract price 
for furnishing the end product. 


To the Director, Defense Supply Agency, July 8, 1963: 


By letter dated June 10, 1963, with enclosures, your Assistant 
Counsel, forwarded for our consideration the protest of the Reynolds 
Metals Company against a determination by the contracting officer 
that the company is ineligible to be considered in negotiations for 
the labor surplus area set-aside under invitation for bids No, DSA- 
5-63-3266 as a persistent labor surplus area concern. 

The invitation, dated March 12, 1963, requested bids on 85,008 Ibs. 
of aluminum alloy sheet. An additional quantity of 85,680 lbs. was 
set aside for award to one or more labor surplus area concerns pur- 
suant to a “Notice of Labor Surplus Area Set-Aside” contained in the 
invitation. Twelve bids were received and opened on April 1, 1963. 
Award on the non-set-aside portion was made on May 8, 1963, to 
Reynolds as the lowest bidder at $0.322 per Ib. 
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Concerning the set-aside portion of the invitation, Reynolds in- 
cluded the following statement in its bid as required by paragraph 
(c) of the notice entitled “Identification of Areas of Performance.” 

Reynolds Metals Company proposes to perform a substantial portion of the 
production of the contract, if awarded, at its St. Lawrence, Massena, New York 
plant in the Ogdensburg-Massena-Malone labor market, presently designated as 
an area of Substantial and persistent labor surplus ASPR 1-801.1 (Example C) 


with final production at other Reynolds Metals plants, ASPR 1-801.1 (Exam- 
ple A). 


Reynolds also stated that its principal place of manufacture would 
be Listerhill, Alabama, an area of substantial labor surplus. 

The Olin Mathieson Chemical Corporation which bid $0.343 per 
Ib. advised that its place of manufacture would be Hannibal, Ohio, 
a substantial and persistent labor surplus area, which would place 
this bidder in priority group 2 under the labor surplus area invita- 
tion provisions. 

In order to obtain a clarification of the Reynold’s statement and 
to ascertain whether that bidder should be considered as a persistent 
labor surplus area concern (priority group 2) in negotiations for 
the set-aside portion, Reynolds was requested to advise if the costs 
which it would incur on account of manufacturing or production 
performed in the persistent labor surplus area (by itself or its first 
tier subcontractor) would amount to more than 50 percent of the 
contract price. Reynolds advised that aluminum pig (ingot) would 
be made in the Massena, New York area—a substantial and persistent 
labor surplus area—with the finished end item (aluminum sheet) being 
manufactured at Listerhill, Alabama. By letter dated April 25, 1963, 
Reynolds advised that: 

Historical accounting records for past years, as well as reasonable projec- 
tions for the foreseeable future, clearly indicate that the Reynolds Metals 
Company has and will incur Direct Labor and Total Overhead Costs for each 
of its reduction plants (including Massena, Jones Mills, Patterson, and Lister- 
hill) in exces of 50% of the price of aluminum pig (currently $.225 per pound 
for 99.5% purity pig). 

It is contrary to trade practice to release cost data on primary aluminum, 
but the foregoing statement, we believe, provides adequate basis for our cer- 
tification that pig from our reduction plants located in a “labor surplus” area 
qualifies as pig “substantially manufactured” in a labor surplus area. ASPR 
8-101.1 (Example C). 

On May 6, 1963, Reynolds was advised by the contracting officer 
that the notice of labor surplus set-aside defines a “Persistent labor 
surplus area concern” as one which agrees to perform, or cause to be 
performed, a substantial portion of a contract in such area if the 
costs that will be incurred amount to more than 50 percent of the 
contract price (ASPR 1-804.2(b) (2) (i)). In view thereof, Reynolds 
was advised that unless information was furnished that costs in excess 
of 50 percent of the contract price would be incurred in persistent 


labor surplus areas, it could only be considered as one producing in 
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an area of substantial surplus labor—priority group 4. Reynolds 
protested against this conclusion—to place it in priority group 4— 
and advised that it proposed manufacturing aluminum sheets at 
Listerhill, Alabama, using ingot manufactured at Massena, New York. 
It further stated that: 


* * * we wish to call your attention to ASPR 3-902.1(a) which indicates 
that there can be “subcontract” between a contractor and “his affiliate, sub- 
sidiary or division.” A purpose of ASPR 3-902.1(a) is the recognition of 
such “subcontracts” and their disqualification under “Make-or-Buy Programs.” 

Reynolds Metals Company, for internal purposes, divides its manufacturing 
operations into eight “divisions”: (1) alumina and reduction; (2) sheet, wire, 
rod, bar, powder and ACSR; (3) insulated wire and cable; (4) extrusion; 
(5) foil and printing; (6) architectural fabrication; (7) plastics; and (8) 
cans. 


ASPR 1-801.1 provides as follows: 


1-801.1 Labor surplus area concern includes— 

(i) persistent labor surplus area concerns which will perform or cause to 
be performed any contracts awarded to them as labor surplus area 
concerns substantially in “Areas of Substantial and Persistent Labor 
Surplus”; and 

(ii) substantial labor surplus area concerns which will perform or cause to 
be performed any contracts awarded to them as labor surplus area con- 
cerns substantially in “Areas of Substantial Labor Surplus”. 

A concern shall be deemed to perform a contract substantially in “Areas of Sub- 
stantial and Persistent Labor Surplus” if the costs that it incurs on account of 
manufacturing or production (by itself or its subcontractors) in such areas 
amount to more than 50 percent of the contract price. A concern shall be deemed 
to perform a contract substantially in “Areas of Substantial Labor Surplus” if 
the costs that it incurs on account of manufacturing or production (by itself 
or its subcontractors) in such areas or in “Areas of Substantial or Persistent 
Labor Surplus” amount to more than 50 percent of the contract price. 

Example A. ABC Company, manufacturing in a full employment area, bids on 
a contract at $1,000. ABC Company will incur the following costs: 


IE DO OU ics cscs artic aac een alt niin thant nn magia $200 
I Sire ticmtbn cant niingennimacignieeneembae asa 200 
Purchase of materials from XYZ, which manufactures the materials 

ey ee Ee Cinch kts aticiotecnundcundecntiionmaind 510 


ABC Company qualifies as a labor surplus area concern. 


Example B. DEF Company, manufacturing in a labor surplus area, bids on 
a contract at $1,000. DEF Company will incur the following costs: 


EE et ckintnigintinmnrdcnnimrtnnnnmnmhaihpsaicdiabaiapipiaaiinapbaaéth $200 
I anni tie ete tina dint a anise opiiaicadamiaaniaial 200 
Purchase of materials from UVW, which is located in a labor surplus 
area but which merely distributes the materials from stocks on 
hand (the materials having been manufactured by UVW’s 
CIES isin icc dihitics incticcswicsclcstninihiciclta tideaciteinsalabeitale 550 
DEF Company does not qualify as a labor surplus area concern regardless of 
whether UVW’s supplier manufactures in a labor surplus area. 
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Example C. GHI Company, manufacturing in a labor surplus area, bids on 
a contract at $1,000. GHI Company will incur the following costs: 


SO ith is ksh calh caidaenenewiaabie $230 
RUNING, iniidendeainenins oltre odcehetetceknpeenintien toes 275 
Purchase of materials from RST, which manufactures the materials 

a 425 


GHI Company qualifies as a labor surplus area concern. 
In 41 Comp. Gen. 160, 164-165, we held: 


From the above examples, [ASPR 1-801.1] it is obvious that the place at which 
the contractor will itself perform may be wholly immaterial if more than 50 
percent of the total cost of performance will be incurred for subcontracting or 
purchase of materials or components. The location or locations of the sources 
of such materials or components will, under the regulation, determine the status 
of the prime contractor as a labor surplus area concern. 

The Reynolds’ explanation above as to its eligibility appears to 
imply that the price of aluminum ingot produced in the Massena area 
should be accepted as the cost of aluminum ingot to its Listerhill plant 
which would produce the end item—aluminum sheets—on the basis 
that this constitutes a “subcontract” within the meaning of ASPR 
3-902.1(a). However, this section of the Armed Services Procure- 
ment Regulation is specifically applicable to “Make-or-Buy” programs 
under requests for proposals which, under the general rules of contract 
construction, may not be extended to an entirely different contract 
program having for its paramount purpose an economic goal of Gov- 
ernment assistance to distressed labor areas. 

Whether a particular bidder will perform a contract substantially 
in “Area of Substantial and Persistent Labor Surplus” is a question 
of fact dependent upon information furnished with the bid which 
reasonably establishes that more than 50 percent of the “contract 
price” will be incurred in such labor areas. 

While the costs that might be incurred by Reynolds in the Massena 
area might be in excess of 50 percent of the cost of aluminum ingot 
priced at $0.225 per Ib., or about $0.113 per Ib., the non-set-aside por- 
tion awarded to Reynolds is priced at $0.322 per Ib. Hence, to deter- 
mine Reynolds’ eligibility under ASPR 1-801.1, an amount in excess 
of $0.161 per lb. of the costs of manufacturing or production in the 
Massena area must be established by Reynolds to entitle it to award of 
the set-aside portion. This was not done. Reynolds’ statement rela- 
tive to its direct labor and overhead costs to be incurred in the Massena 
area in producing aluminum ingot at $0.225 per lb. may not be accepted 
as evidence of an amount in excess of 50 percent of the contract price 
for furnishing finished aluminum sheets. Also, the price at which 
aluminum ingot may be charged to the Listerhill plant does not fix 
the costs which Reynolds will incur in producing ingot in the Massena 
area. 
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Examples “C” and “A” given in ASPR 1-801.1 and cited by 
Reynolds in support of its position are not applicable here since those 
examples specifically refer to situations involving vendor purchases, 
whereas here Reynolds is not purchasing raw materials from vendors 
but producing the same at its own facilities. 

Accordingly, the protest of Reynolds is denied. 


[B-149682 J 


Regulations—Implementing Procedures— Waiver 


The retroactive waiver of a Federal aid highway program operating policy is- 
sued by the Federal Highway Administrator under a regulation of the Secretary 
of Commerce which specified that all operating procedures and instructions 
issued by the Administrator “shall be and continued in full force and effect 
from the date issued or until modified or revoked by him” would nullify the 
prospective terms under which the authority to issue procedures was granted; 
therefore, the Administrator’s authority to modify or revoke his policies can 
only be exercised prospectively. 


Regulations—Implementing Procedures—Effect 


A requirement for advance approval for the employment of private attorneys 
by States participating in the Federal aid highway program as stated in the 
policy and procedures memorandums issued by the Federal Highway Adminis- 
trator, which memorandums set forth the operating rules for the program so that 
they have the force and effect of law, is a requirement which must be uniformly 
applied to all States; therefore, the retroactive waiver for one State of the ad- 
vance approval requirement for the employment of attorneys is not within the 
authority of the Administrator and Federal aid payments made on the basis 
of such retroactive waiver must be disallowed. 


To the Secretary of Commerce, July 9, 1963: 


In our review of the Federal-aid highway program in the State 
of Virginia as administered by the Bureau of Public Roads, we found 
that Federal p.rticipation has been allowed in costs related to em- 
ployment by the State of private attorneys notwithstanding the State’s 
failure to obtain advance approval for such employment as required 
by Bureau directives. We advised the Federal Highway Adminis- 
trator by letter of January 31, 1963, that in our opinion he did not 
have the authority to retroactively waive requirements imposed upon 
the States by him in connection with their entitlement to Federal 
participation under the various Federal-aid highway laws and that 
since the situation with respect to the employment of private attorneys 
in Virginia constituted an improper waiver of requirements, the 
exact amounts of related Federal participation should be determined 
and deducted from future payments due the State. The basis for 
our conclusion, essentially as reported to the Administrator, is set 
forth in the following paragraphs. 

Section 18 of the Federal Highway Act, approved November 9, 1921, 
42 Stat. 216, 23 U.S.C. 19 (1952 Ed.), amending the Federal-Aid Road 
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Act of July 11, 1916, as amended and supplemented, provided in 
pertinent part, that: 


The Secretary of Commerce shall prescribe and promulgate all needful rules 
and regulations for the carrying out of the provisions of this Act * * *. 


This provision is currently contained in 23 U.S.C. 315 so far as the 
highways involved are concerned. 

The functions of all other officers of the Department of Commerce 
and the functions of all agencies and employees of the Department 
were, with a few exceptions not pertinent here, transferred to the 
Secretary of Commerce, with power vested in him to authorize their 
performance or the performance of any of his functions by any such 
officers, agencies, and employees by 1950 Reorganization Plan No. 5, 
effective May 24, 1950, 64 Stat. 1263, 5 U.S.C. 591 note. 

Section 1.23 of regulations issued by the Secretary of Commerce 
in 1951 under the Federal-Aid Road Act of July 11, 1916, 39 Stat. 
355, as amended and supplemented, provided that : 


The Commissioner [of Public Roads] is hereby authorized to issue such 
operating procedures and instructions not in conflict with the act or with the 
regulations in this part as he may deem necessary for carrying out the pro- 
visions and effecting the purposes of the act and the regulations in this part, 
and all such operating procedures and instructions issued by him shall be and 
continue in full force and effect from the date on which issued or made effective 
until modified or revoked by him. 


In November of 1953 the Commissioner issued General Adminis- 
trative Memorandum No. 343, section 4.06 of which provided that: 


The cost of employing private attorneys, for purposes other than the prepara- 
tion of title evidence, and real estate firms or individuals as negotiators or ac- 
quisition agents may not be included as eligible for Federal participation, unless 
such employment is approved’ in advance by the Division Engineer of the Bureau 
of Public Roads. Consideration should be given among other things to the 
following: (a) that the acquiring agency does not maintain an organization 
adequate for acquiring the right-of-way as a part of its normal operating staff, 
(b) that the fee is not on a percentage basis, and (c) that the fee is just and 
reasonable. In case of any doubt the matter should be referred to the 
Washington office. 


The Commissioner’s instruction remained effective in substantially 
similar terms until 1960. 

Policy and Procedure Memorandum 21-4.1, issued by the Federal 
Highway Administrator on December 30, 1960, provides in paragraph 
60, with respect to employment of attorneys, that : 


If either the State highway department or the chief legal officer of the State 
regularly employs part-time assistants or legal counse) for right-of-way procure- 
ment, and if such is set forth in the State’s policy and procedures and accepted 
by Public Roads, reimbursement may be claimed for the eligible cost of the 
services of such attorneys. The employment of special counsel for a particular 
project, in addition to that set forth in the accepted State plan, shall be ap- 
proved in advance by the division engineer upon a proper showing that (1) the 
employment of special counsel is in the public interest, (2) that the fee is not 
in excess of those prevailing in the locality for similar services, and (3) the 
fee is not on a percentage basis. 


In May of 1960, the Secretary of Commerce in a general revision of 
the regulations for administering Federal aid for highways pro- 
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vided—in addition to authorizing the issuance of policies and 
procedures as above—in section 1.9 of the new regulations that: 

Federal-aid funds shall not participate in any cost which is not incurred in 
conformity with applicable Federal and State law, the regulations in this part, 
and policies and procedures prescribed by the Administrator * * *. 

Disregarding, for the moment, question as to whether the policies 
and procedures issued by the Federal Highway Administrator pur- 
suant to authority granted to him under section 1.23 of the Secretary’s 
regulations quoted above—section 1.32 of the current regulations— 
have the force and effect of law, it is clear that neither the Administra- 
tor nor anyone else in the Bureau of Public Roads has authority to 
retroactively waive the “regulatory” provisions of such policies and 
procedures as are issued. This conclusion is based upon the provision 
in section 1.23 of the regulations of the Secretary prior to 1960 that “all 
such operating procedures and instructions issued by [the Adminis- 
trator] shall be and continue in full force and effect from the date on 
which issued or made effective until modified or revoked by him.” We 
believe that the only proper inference to be drawn from such lan- 
guage is that the Administrator’s authority to modify or revoke his 
“regulatory” policies and procedures operates prospectively only. 
For to hold that he may waive them retroactively is to nullify the 
terms under which the authority to issue policies and procedures was 
granted by the Secretary in the first instance. From 1960 forward, 
section 1.9 of the regulations issued by the Secretary in that year, 
quoted above, precludes the Highway Administrator from retro- 
actively waiving any failure to comply. 

Concerning the status of the Administrator’s policies and proce- 
dures, it might be argued that they do not have the force and effect 
of law; and, therefore, any deviation therefrom not violative of statu- 
tory law or the Secretary’s regulations may be retroactively waived 
by the Secretary. The Secretary’s regulations specifically reserve to 
himself the function of issuing regulations pursuant to the authority 
conferred by the statutory provisions cited. See section 1.22 of his 
regulations prior to 1960 and section 1.37 thereafter. Therefore, and 
since the power delegated to the Highway Administrator speaks in 
terms of policies and procedures rather than regulations, it follows 
that the Administrator’s issuances are of lesser dignity than the Secre- 
tary’s regulations. But does the fact that they are of lesser dignity 
require the conclusion that they do not have the force and effect of law ? 

We are inclined to the view that the policies and procedures issued 
by the Administrator bear the same relation to the Secretary’s regula- 
tions as these regulations bear to the statute under which they were 
issued. In this view, bearing in mind the broad functions delegated 
to the Administrator and the Secretary’s authority under Reorganiza- 
tion Plan No. 5 to make such delegation, the policies and procedures 
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issued by the Administrator constitute the basis under which the Sec- 
retary has determined the Federal-aid Highway Program is to be im- 
plemented ; and to the extent that these policies and procedures do not 
conflict with the law or the Secretary’s regulation they do have the 
force and effect of law and are not subject to retroactive waiver. See 
21 Comp. Dec. 482, 484. This interpretation is supported by the fact 
that in 1960 the Secretary by his regulation, section 1.9, precluded 
Federal participation in any cost not incurred in conformity with the 
Administrator’s policies and procedures. 

In commenting upon our conclusions, the Federal Highway Admin- 
istrator, in his letter of April 9, 1963, took the position that the Bureau 
has authority to waive or make exceptions to a provision of his policy 
and procedure memoranda which is not based on either a specific re- 
quirement of law or on the Federal-aid regulations, when the par- 
ticular circumstances involved clearly justify such an action. The 
thrust of the Administrator’s argument is that the policy and proce- 
dure memoranda were never intended to be regarded as “regulations” 
in the sense that they were inflexible and not subject to exception when 
the facts so warranted ; that an examination of the memoranda readily 
discloses they are replete with minutiae which would result in chaos 
if lack of compliance therewith would require the withholding of Fed- 
eral participation ; and that since section 1.37 of the regulations of the 
Secretary of Commerce specifically reserves to the Secretary the func- 
tion of issuing and revising regulations, the policy and procedural is- 
suances of the Administrator cannot be regarded as having the force 
and effect of law without being in conflict with the Secretary’s own 
regulation. In short it is the Administrator’s view that his policy and 
procedure memoranda requirements may not be waived only where to 
effect a waiver would contravene the controlling statutes or provisions 
of the Secretary’s regulations but that in other cases the memoranda 
merely constitute guidelines for the administration of the Federal-aid 
highway program and, as such, may be retroactively waived or modified 
as the Administrator sees fit in any particular circumstance. 

That the Bureau’s policy and procedure memoranda were never in- 
tended as “regulations” is of no particular import since whether or 
not they are such must be determined by their operative nature. With 
respect to the contention that they contain a great deal of minutiae, 
we wish to make clear that we recognize there are certain aspects of the 
memoranda which are instructional and directory and relate more to 
control over Bureau personnel and the administrative processes of 
operating the program as opposed to establishing requirements which 
must be met for entitlement to Federal participation. It is only those 
criteria laid down for the States to follow which are clearly phrased 
in terms of requirements that must be complied with which we 
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maintain cannot be waived. Contrary to the position taken by the 
Administrator, it would appear that retroactive waivers and excep- 
tions to these criteria in individual circumstances is more conducive 
to chaos than would be the case if they were applied uniformly in all 
situations. And concerning the provisions of Regulation 1.37 reserv- 
ing to the Secretary the authority to issue “regulations,” the only 
meaning we can attach to this provision which would be consistent 
with the legal concepts applicable in the circumstances is that the 
Secretary in delegating the function to the Administrator of issuing 
policy and procedure memoranda made clear that such memoranda 
could not contravene the Secretary’s regulations. 

The policy and procedure memoranda issued by the Federal High- 
way Administrator set the detailed framework of rights and obliga- 
tions attendant to prosecution of the Federal-aid highway programs. 
They spell out to the States those requirements which must be met for 
entitlement to their share of the Federal funds committed to the pro- 
grams. The Administrator is appointed by the President with the 
advice and consent of the Senate. While he operates under the gen- 
eral supervision of the Secretary of Commerce, he is charged by 
statute with the responsibility of administering the Bureau of Public 
Roads, 23 U.S.C. 303. And pursuant to the provisions of Reorganiza- 
tion Plan No. 5 of 1950, the Secretary of Commerce has, in effect, dele- 
gated to the Administrator the function of establishing the detailed 
framework under which the highway programs are to be carried out. 
Under these circumstances we believe it must be concluded that there 
is no authority to treat any State differently from any other in respect 
of their rights to Federal participation in cost incurred by them and, 
it follows, that to achieve uniformity there can be no retroactive 
waiver or exception to the governing rules in individual cases. In our 
reports to the Congress on reviews of selected activities of the Federal- 
aid program, we consistently have expressed the view that effective 
administration of the program depends, principally, upon an orderly 
system of clearly defined procedures effectively enforced at all levels of 
the State highway departments and the Bureau. 

Accordingly, you are advised that this Office will be required to dis- 
allow all future payments which may be made on the basis of a retro- 
active waiver of requirements stipulated in the policy and procedure 
memoranda issued by the Federal Highway Administrator. Recog- 
nizing that the misapplication of these memoranda in the past was 
widespread and of longstanding and that any attempt to correct them 
to a substantial degree would be virtually impossible, we do not pro- 
pose that any action be taken with respect to them, including the 
situation in Virginia covered above. 


758-984 O-65—5 
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[ B-150512 J 


Certifying Officers—Liability—Voucher, Etc., Examination— 
Sampling, Etc., Plans 


A proposed statistical sampling plan for internal examination of vouchers prior 
to certification, which plan contemplates the certification of some vouchers con- 
taining erroneous or improper payments by the certifying officer who, under sec- 
tion 2 of the act of December 29, 1941, 31 U.S.C. 82c, is made responsible for 
the propriety and correctness of the payments, and who would be liable for all 
erroneous payments regardless of whether the erroneous payment was made on a 
voucher examined under the proposed plan or on one that was not, is a plan 
which violates the spirit and intent of the acts establishing the responsibility 
of certifying officers and, therefore, may not be adopted. 


To the Secretary of Agriculture, July 9, 1963: 


Your letter of December 19, 1962, requested our consideration and 
approval of a proposal to adopt recognized statistical sampling 
methods in the examination of vouchers in your Department under 
your internal audit procedures prior to certification for payment. 

Your letter states that on the basis of an exhaustive review of 
voucher examination practices in the Washington, D.C., fiscal offices of 
your Department agencies, you have developed a statistical sampling 
plan using recognized mathematical formulas and probability theories. 
The plan was tested in a pilot operation on travel vouchers in one 
office during July and August of 1962. The plan did not use an 
arbitrarily selected fixed percentage in selecting the number of 
vouchers to be examined. The total number of vouchers examined 
and the specific vouchers selecte | varied with the overall quality of the 
vouchers submitted for certification. You state that the sample was 
selected randomly by a valid scientific sampling process by which the 
number of vouchers selected for examination fluctuated with the de- 
gree of errors observed, thus permitting a pre-established acceptable 
error tolerance to be maintained in the vouchers processed for 
payment. 

The letter of December 19, 1962, indicates that the pilot sampling 
plan was based on assurance that regardless of the number of errors 
or suspendable items on the total number of vouchers received for 
processing not more than 7.5 percent of the total vouchers certified 
for payment would contain questionable items. To maintain this as- 
surance, the sampling method provided for automatic adjustments, by 
predetermined quantities, in the number of vouchers examined. The 
specific vouchers selected for examination were determined by use of 
a table of random numbers, thus assuring that each voucher presented 
for certification had an equal opportunity of being examined. 

You state that analysis of data obtained during the pilot operation 
confirmed that the statistical sampling plan achieved the objectives 
contemplated. The desired outgoing quality level was maintained 
with a reduction in voucher examination cost from $195 to $72 for 
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each one hundred travel vouchers processed for payment. You in- 
dicate that the study shows that use of statistical sampling procedures 
in your Department would reduce the cost of voucher examination by 
at least $400,000 to $500,000 annually without losing the intangible 
benefits and deterrent advantages of examining every voucher. 
Hence, you propose to issue instructions providing that recognized 
statistical sampling methods shall be adopted in examining vouchers 
throughout the Department of Agriculture. 

Your letter states that minor modification of the basic statistical 
sampling plan may be required in various voucher examining offices. 
Selection of the sampling method will be based on careful review of 
each voucher examining operation to assure that the desired outgoing 
quality level for the particular types of vouchers involved is main- 
tained. The proposed instructions will require that prompt correc- 
tive action be taken whenever a pattern of errors is disclosed in the 
types of vouchers or in vouchers submitted by certain payees. It is 
stated that any plan developed under your proposal will be subjected 
to periodic review and testing to assure its continuing effectiveness in 
operation. Department regulations will prescribe the specifications 
and review requirements that statistical sampling plans must meet 
before they will be approved by the Secretary’s office. Such regula- 
tions will define the circumstances under which reviews would be made 
and prescribe the method and frequency of such reviews. The statis- 
tical sampling plans, the specifications and the review standards will 
be developed in writing and will be available to the General Account- 
ing Office staff. 

You believe that adoption of the proposed methods is not specifically 
prohibited by any law or regulation. However, since such adoption 
would constitute a radical change from present practices, you desire 
our approval of the proposal before issuing Department-wide regula- 
tions prescribing such methods. 

We have examined the statistical sampling plan used in your test 
operation and the results achieved thereby. The plan used appears 
to be reasonably sound and the results of the test show that a cost sav- 
ing may be achieved by such a plan through reduction of the number 
of employees required to examine a given number of vouchers. How- 
ever, before it may be said that any such plan will save the Govern- 
ment money, it must be supported by a detailed demonstrated savings 
after taking into consideration all direct costs of the certifying officer’s 
review, the cost representing erroneous payments included in the 
vouchers certified for payment thereunder, and additional internal 
auditing costs incurred as a result of adoption of sucha plan. Wenote 
that the estimated $400,000 to $500,000 Department-wide savings men- 
tioned in your letter is not supported in this manner. 
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We believe that there may be an overall savings to the Government 
under an adequate and carefully operated statistical sampling plan. 
However, we do not believe that such a plan may be adopted under 
existing statutes. Any statistical sampling plan includes an “allowable 
error rate”; that is, such a plan contemplates the certification of a 
certain number of erroneous payments. Under such a plan, the certi- 
fying officer certifies vouchers with the knowledge that some of them, 
although he does not know which ones, contain erroneous or improper 
payments. 

Section 2 of the act of December 29, 1941, Ch. 641, 55 Stat. 875, 31 
U.S.C. 82c, provides in pertinent part that: 

The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the proposed 
payment under the appropriation or fund involved * * * and (3) be held ac- 
countable for and required to make good to the United States the amount of any 
illegal, improper, or incorrect payment resulting from any false, inaccurate, or 
misleading certificate made by him, as well as for any payment prohibited by 
law or which did not represent a legal obligation under the appropriation or 
fund involved * * * 

Furthermore, it was provided in Title III of the Sixth Supplemental 
National Defense Appropriation Act, 1942, approved April 28, 1942, 
Ch. 247, 56 Stat. 244, 31 U.S.C. 82f, that “The responsibility and ac- 
countability of certifying officers under the act of December 29, 1941 
(Public Law 389), shall be deemed to include the correctness of the 
computations of certified vouchers * * *.” These acts do not, of 
course, specifically state that a certifying officer must examine every 
voucher presented to him for certification. Nevertheless, the history 
of the act of December 29, 1941, clearly indicates that the purpose of 
that act was to place the responsibility for the propriety and correct- 
ness of Government payments upon the person in the best position to 
know the pertinent facts, that is, the certifying officer. Obviously, 
the only way to know such facts is to examine the voucher and its sup- 
porting papers. The inclusion of relief provisions in the act of Decem- 
ber 29, 1941, indicates that recognition on the part of the Congress that 
even with examination of all vouchers some errors would be made— 
and it is a known fact that under the present system errors are made— 
but it is also clear that the Congress intended that a certifying officer 
would certify a voucher only after he had determined to the best of 
his knowledge and belief that the payment to be made therein was 
correct and proper and that, in the absence of fraud on the part of the 
certifying officer, he would not knowingly certify erroneous or im- 
proper payments. We believe that any plan of examining vouchers 
prior to certification which contemplates the certification of vouchers 
with the knowledge that some of them—even though the particular 
ones are not known—contain erroneous or improper payments violates 
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the spirit and intent, if not the letter, of the acts establishing the re- 
sponsibility of certifying officers. 

There is also for consideration the fact that under the cited laws the 
certifying officer must “be held accountable for and required to make 
good to the United States the amount of any illegal, improper, or in- 
correct payment resulting from any false, inaccurate, or misleading 
certificate made by him, as well as for any payment prohibited by law 
or which did not represent a legal obligation under the appropriation 
or fund involved.” This accountability and liability attaches regard- 
less of whether the certification of the improper payment is made in- 
advertently under the present system or knowingly under a statistical 
sampling system. If the proposed system were adopted, we would 
have no alternative under existing law but to hold the certifying officers 
liable for any and all erroneous payments due to their certifications, 
regardless of whether such erroneous payment was made on a voucher 
which was examined under the system or on one that was not. Fur- 
thermore, the relief provisions of the act of December 29, 1941, would 
not authorize our Office to grant relief to a certifying officer solely on 
the basis that the erroneous payment was made on a voucher which, 
under a statistical sampling plan, he did not examine. The law au- 
thorizes our Office to grant relief, in our discretion, on/y when we find 

* * * (1) that the certification was based on official records and that such 

certifying officer or employee did not know, and by reasonable diligence and 
inquiry could not have ascertained, the actual facts, or (2) that the obligation 
was incurred in good faith, that the payment was not contrary to any statutory 
provision specifically prohibiting payments of the character involved, and that 
the United States has received value of such payment * * *, 
These grounds for relief would not be in any way altered by adoption 
of a statistical sampling plan, but would of necessity be for applica- 
tion exactly as they are now applied under the present system of 
voucher examination. 

For the reasons stated, we cannot, under existing law, sanction the 
use of a statistical sampling plan for the examination of vouchers 
prior to and as preparation for certification. 


[ B-150970 J 


Pay—Retired—Waiver for Veterans Benefits—Termination 


Disability compensation payments which had been elected by the guardian of 
a hospitalized mentally incompetent retired Coast Guard member upon the 
execution of a waiver of the member’s retired pay but which were being withheld 
under the limitation in 38 U.S.C. 3203(b)(2) at the time of the death of the 
member before release from the hospital are regarded as finally terminated 
from the date of the cessation of payments since death precluded payment; 
therefore, the retired pay waiver executed under 38 U.S.C. 3105 is ineffective 
from the time the disability compensation payments were withheld and retired 
pay may be paid as provided in 10 U.S.C. 2771. 
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To C. C. Gordon, United States Coast Guard, July 10, 1963: 

Reference is made to your letter of February 27, 1963, which was 
forwarded by the Commandant, U.S. Coast Guard, on that date, 
wherein you request a determination as to whether payment of re- 
tired pay in the case of William G. Burgess (101-476) FN, U.S. 
Coast Guard, retired, for the period December 1, 1959, through Feb- 
ruary 28, 1963, may be paid to his guardian, Ethel M. McGunigle. 
You state that Mr. Burgess retired on July 1, 1934, for permanent 
physical disability and has been confined in St. Elizabeths Hospital, 
Washington, D.C., since that time; that Mrs. McGunigle was ap- 
pointed guardian of her brother on June 18, 1948; that while retired 
pay checks were mailed to her through November 30, 1951, Mr. Bur- 
gess’ retired pay was discontinued in its entirety in favor of Veterans 
Administration compensation payments effective December 1, 1951; 
and that he has not been paid any money from the U.S. Coast Guard 
from December 1, 1951, through February 28, 1963. It is assumed 
that payment of retired pay was discontinued as a result of a waiver 
of such pay by his guardian under 38 U.S.C. 26c (1946 Ed.). 

It is further stated that the Veterans Administration has notified 
Mrs. McGunigle and the U.S. Coast Guard that payments of com- 
pensation for Mr. Burgess were discontinued after November 30, 1959, 
due to the fact that his estate was in excess of $1,500 and that further 
compensation payments may not be made until his estate is reduced 
to $500. Such action apparently was taken under 38 U.S.C. 
3203 (b) (2). 

The act of May 27, 1944, Ch. 209, 58 Stat. 230 (38 U.S.C. 26c (1946 
Ed.) now codified in 88 U.S.C. 8105), provided in material part that 
any person receiving pay pursuant to any provision of law relating 
to the retirement of persons in the regular military or naval service, 
and who would be eligible to receive pension or compensation under 
laws administered by the Veterans Administration if he were not 
receiving such retired pay, shall be entitled to receive such pension 
or compensation upon filing with the department by which such re- 
tired pay is paid of a “waiver of so much of his retired pay and 
allowances as is equal in amount to such pension or compensation.” 
Since the amount of retired pay which is subject to waiver is limited 
to an amount which is equal to the compensation to which he is en- 
titled from the Veterans Administration, it appears that if that 
agency terminates the compensation payable on behalf of a mentally 
incompetent member the waiver of his retired pay becomes ineffective. 
See 28 Comp. Gen. 484. However, for such result to follow, termina- 
tion of the compensation payments must be complete and uncondi- 
tional, as distinguished from a temporary or contingent withholding 
for payment at a later time. 38 U.S.C. 3203(b) (2) provides for a 
lump-sum payment to the veteran of the compensation withheld under 
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authority thereof, following a finding that he is mentally competent, 
but it is provided further that if he dies before payment to him is 
accomplished no part thereof may be paid. 

During the course of our consideration of your submission, infor- 
mation was received that Mr. Burgess died on March 17, 1963, while 
still a patient at St. Elizabeths Hospital. Hence, the question now 
to be decided is whether the final loss of the right to compensation 
which had been withheld by the Veterans Administration while the 
member was hospitalized makes the waiver cease to be effective and 
permits payment of retired pay which theretofore had been waived 
under the provisions of the act of May 27, 1944, and 38 U.S.C. 3105. 

We held in 28 Comp. Gen. 484 that to be entitled to pension or com- 
pensation otherwise payablé’a retired person must waive so much of 
his retired pay and allowances as is equal in amount to the amount 
of pension or compensation to which he is entitled. We held further 
therein that the effect of the act of May 27, 1944, was to permit a 
retired person to elect to receive veterans’ benefits without terminating 
the status giving rise to the right to retired pay. That decision in- 
dicates that if the Veterans Administration either reduces, or stops al- 
together, the payment of pension or compensation which a retired 
person has been receiving by virtue of a waiver of retired pay executed 
pursuant .to the act of May 27, 1944, the retired pay of such retired 
person may be increased as may be necessary to continue payment to 
him in an amount equal to the full amount of retired pay to which 
he may be entitled. 

Generally, once retired pay is waived, a right to again receive such 
pay can accrue only in the event of termination, as distinguished from 
a contingent withholding, of compensation by the Veterans Adminis- 
tration, or by a withdrawal of the waiver. Neither the language of the 
act of May 27, 1944, nor that of 38 U.S.C. 3105, provides for an uncon- 
ditional waiver of retired pay. Those provisions merely provide that 
a retired person shall be entitled to receive pension or compensation 
upon the execution of a waiver of so much of his retired pay as is 
equal to the compensation to which he is entitled. Therefore, it ap- 
pears that where a retired person files a waiver so that he may receive 
disability compensation and that compensation is withheld under the 
provisions of 38 U.S.C. 3203(b) (2) and later becomes unpayable 
because of the member’s death before release from the hospital, no 
right to compensation matured for the period it was withheld and not 
paid, and his right to retired pay was not finally waived for that 
period. 28 Comp. Gen. 484. Since the payment of the compensation 
for which Mr. Burgess’ guardian waived his retired pay and which 
was being withheld under the limitation provided in 38 U.S.C. 
3203 (b) (2) is now precluded by that provision of law, it follows that 
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his right to retired pay was not waived from the date of cessation 
of compensation payments and the amount of such retired pay is 
subject to disbursement as provided in 10 U.S.C. 2771. It should be 
noted that Mr. Burgess’ death terminated the powers and duties of 
Mrs. McGunigle as his guardian, except those necessarily involved in 
the accounting and settlement of the guardianship proceeding. 

The voucher stated in favor of Mrs. McGunigle as guardian of Mr. 
Burgess will be retained here. 


[ B-151185 J 


Insane and Incompetents—Military Personnel—Retired Pay Avail- 
ability for Hospitalized Veterans 


Retired pay which is being withheld by the Coast Guard from a hospitalized 
mentally incompetent retired Coast Guard member without funds pursuant to 
37 U.S.C. 351-854 in the absence of the location of a person to act as trustee for 
the member may be considered to be embraced in the term “compensation or 
retirement pay” in 88 U.S.C. 83203(b) (4), which permits payment, in the discre- 
tion of the Administrator of Veterans’ Affairs, of compensation or retirement pay 
on account of hospitalized veterans to the chief officer of the institution furnish- 
ing care to the veteran to be used for his benefit, and while the provisions for 
payments to mentally incompetent retired Coast Guard members in the act of 
June 21, 1950, 87 U.S.C. 351-354, might conflict with 38 U.S.C. 3203, the later 
provisions enacted in 1959 represent the latest expression of the intent of 
Congress, so that in the absence of any action under the 1950 act amounts 
of retired pay to provide for the comfort and welfare of the veteran may be 
paid to the chief officer of the hospital under 38 U.S.C. 3203 upon request of the 
Administrator of Veterans Affairs. 


To T. C. Crabe, United States Coast Guard, July 11, 1963: 


By first indorsement dated March 27, 1963, the Chief, Payments 
and Claims Division, United States Coast Guard, forwarded your 
letter of the same date requesting an advance decision concerning the 
propriety of making payments of retired pay directly to the chief 
officer, Veterans Administration Hospital, Lexington, Kentucky, in 
the case of Clifford DeLozier (102-792) BTC, retired. 

You say that DeLozier retired for years of service under the provi- 
sions of 14 U.S.C. 355, effective October 1, 1951; that on March 15, 
1957, competent medical authority determined that he was mentally 
incapable of managing his own affairs; that it has not been possible 
to locate anyone to assume the duties of a trustee under the provisions 
of 37 U.S.C. 351-354; and that payments of retired pay are being 
withheld by the Coast Guard. As DeLozier is presently a patient at 
the Veterans Administration Hospital, Lexington, Kentucky, and 
without funds which are considered necessary for the purchase of 
health and comfort items, question has arisen as to whether or not the 
provisions of 38 U.S.C. 3203 are limited to funds paid by the Veterans 
Administration or may include retired pay received for years of serv- 
ice or otherwise paid by the military service. 
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The Chief, Special Services Division, has requested that appro- 
priate amounts of retired pay be released directly to the chief officer 
of the Veterans Administration Hospital, Lexington, Kentucky, to be 
used for DeLozier’s welfare pursuant to the provisions of 38 U.S.C. 
3203 (b) (4) as follows: 

All or any part of the pension, compensation, or retirement pay payable on 
account of any incompetent veteran who is being furnished hospital treatment, 
institutional or domiciliary care may, in the discretion of the Administrator, be 
paid to the chief officer of the institution wherein the veteran is being furnished 
such treatment or care, to be properly accounted for by such chief officer and to 
be used for the benefit of the veteran. 

The quoted provision had as its source the third proviso of section 
1(B) of the act of August 8, 1946, Ch. 869, 60 Stat. 909, 38 U.S.C. 
739(1)(B) (1952 Ed.). Although we held in decision of May 18, 
1948, B-72718, 27 Comp. Gen. 699, that while retired officers and en- 
listed men of the military service are subject to the provisions of 
section 1(A) of the act of August 8, 1946, 38 U.S.C. 739(1) (A) (1952 
Ed.), they are not subject to the provisions of section 1(B) of that 
act, subsequently enacted legislation requires the conclusion that the 
term “veteran” as used in 38 U.S.C. 3203 includes retired officers 
and enlisted personnel. See 41 Comp. Gen. 224. 

As originally enacted, the provisions of section 1(B) of the act of 
August 8, 1946, related exclusively to matters under the jurisdiction 
of the Veterans Administration. Hence, the third proviso of section 
1(B)--from which the above-quoted provisions of 38 U.S.C. 
3203 (b) (4) were derived—left to the discretion of the Administrator 
of Veterans Affairs the determination as to the part, if any, of the 
retirement pay there mentioned which should be paid to the chief 
officer of the institution where the mentally incompetent veteran was 
receiving hospital care, to be used for the benefit of such veteran. 

The legislative history of the act of August 7, 1959, Pub. L. 86-146, 
73 Stat. 297, which amended 38 U.S.C. 3203, including parts of sub- 
section (b), clearly shows that the Congress intended that subsection 
(b) (1), 38 U.S.C. 3203(b) (1) (Supp. I), should cover retired pay 
generally. See 41 Comp. Gen. 218. Since the language “compensa- 
tion or retirement pay” there used is identical to that appearing in 
paragraph (4) of subsection (b), we find no basis for a conclusion 
that the retirement pay mentioned in paragraph (4) does not include 
retired pay such as is payable to DeLozier. While it is somewhat 
anomalous that the Administrator of Veterans Affairs should deter- 
mine what part of the retired pay payable by another agency of the 
Government should be paid to the chief officer of the hospital involved 
for the veteran’s benefit and welfare, the provisions of law from which 
paragraph (4) was derived were not repealed by the act of June 21, 
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1950, Ch. 342, 64 Stat. 249, 37 U.S.C. 351-354, and effect must be given 
such statutory provisions as reenacted in subsequent legislation. 

The act of June 21, 1950, deals with the matter, among others, of 
payment of retired pay due a mentally incompetent member of the 
armed services and authorizes payment of such pay for the use and 
benefit of the incompetent, to such person or persons as may be des- 
ignated by the Secretary concerned. Determinations concerning 
the designations of such person or persons are “final and conclusive.” 
While the scope of 38 U.S.C. 3203(b) (4) parallels to some extent that 
of the 1950 act, and thus raises a possibility of conflict in certain situa- 
tions, the provisions of 38 U.S.C. 3203 were enacted after the 1950 
act and hence constitute the latest expression of intent of the Con- 
gress. However, if no action has been taken under the 1950 act and 
where, as here, the amounts proposed to be paid are limited to those 
needed to provide for the comfort and welfare of the veteran con- 
cerned, no conflict will result and it is our view that 38 U.S.C. 
3203(b) (4) furnishes authority for the proposed payments. 

Accordingly, you are advised that if the Administrator of Veterans 
Affairs should request that appropriate monthly payments of a part 
of DeLozier’s retired pay be made to the chief officer, Veterans Ad- 
ministration Hospital, Lexington, Kentucky, payments of the amounts 
involved would be proper. 


[ B-151790 J 


Pay—Retired—Fleet Reservists—Application of the Act of July 
24, 1956 


A former enlisted member of the Coast Guard Reserve who was released from 
active duty prior to the act of August 10, 1946, which provided for transfer of 
enlisted members of the Regular Navy with 20 years of service to the Fleet 
Reserve, and who seeks placement on the retired list by reason of the Coast 
Guard Reserve assimilation authority in 14 U.S.C. 755(e) under the act of 
July 24, 1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to 
Navy enlisted members who did not have 20 years of active service entirely in 
the Navy or Marine Corps may not be considered to have any retirement benefits 
under the 1956 act, which prescribed benefits for Regular Navy members as 
distinguished from Naval Reserve members, and in the absence of any com- 
ponent in the Coast Guard comparable to the Fleet Reserve to which the mem- 
ber could be appointed there is no authority for placement of the member on the 
retired list under the 1956 act. 


To the Secretary of the Treasury, July 11, 1963: 

Reference is made to letter of June 11, 1963, from the Assistant 
Secretary of the Treasury requesting decision on two questions con- 
cerning the propriety of placing William Scoville Rogers, former 
chief machinist, United States Coast Guard Reserve, on the retired 
list of the Coast Guard, with appropriate retired pay, under the cir- 
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cumstances outlined in the accompanying memorandum of the Acting 
Commandant of the Coast Guard. The questions are as follows: 


(1) May Rogers be placed on the retired list of the U.S. Coast Guard, with 
appropriate pay? 

(2) If answer to question one is in the affirmative, what will be the proper 

rank and rate of retired pay? 
It appears from the discussion contained in the memorandum that 
the matter for determination is whether his retirement may be effected 
under the provisions of the act of July 24, 1956, Ch. 683, 70 Stat. 626, 
34 U.S.C. 854c-1 (1952 Ed., Supp. V). 

The statement of service furnished shows that William Scoville 
Rogers enlisted in the United States Naval Reserve on May 6, 1918; 
that he immediately entered on active duty; and that he was released 
from active duty on September 8, 1920. He enlisted in the Regular 
Navy on October 9, 1920, and continued to serve in the Navy, with only 
slight interruption, until July 20, 1928, when he was discharged. He 
enlisted in the Regular Coast Guard on July 25, 1928, and served 
continuously, with slight interruption, until September 16, 1937, when 
he was discharged. He enlisted in the Coast Guard Reserve on May 27, 
1941,and immediately entered on active duty. 

On August 5, 1943, he was appointed as a warrant officer in the 
Coast Guard Reserve for temporary service and on November 11, 1944, 
he was appointed a chief warrant officer in the Reserve for temporary 
service. On January 11, 1946, he departed on 4 days’ leave and 1 day’s 
travel time at the expiration of which he was released from active 
duty. On the same day (January 11, 1946) he was appointed as a 
permanent chief warrant officer in the Coast Guard Reserve. It is 
indicated that during the 3 years following his appointment as perma- 
nent chief warrant officer he had no active duty, and that his appoint- 
ment expired on January 10, 1949, and he was discharged. It is stated 
that at such time he had over 22 years of active service and over 26 
years of service for basic pay purposes including his inactive service; 
that he is not at present a member of any military service; and that 
he has requested retirement by letter dated November 6, 1961. 

The second paragraph of the memorandum relating to the case of 
William Scoville Rogers reads as follows: 

It appears that he does not qualify for retirement under 10 U.S.C. 1331 et 
seq., as the last eight years of his service was not in the Reserve. He lacks 
slightly over four months of the necessary time. He does not qualify for 
retirement as a twenty-year Warrant Officer, as 10 U.S.C. 1293 (The Warrant 
Officer Act of 1954) was not in effect in either 1946 or 1949. He does not qualify 
for retirement under 34 U.S.C. (1946 ed.) 410b, made applicable to the Coast 
Guard by 14 U.S.C. (1946 ed.) 162a, since he did not have ten years commissioned 
service by several years. 

In this connection it is to be noted that he does not qualify for retire- 
ment under subsection (f) of section 755, Title 14, U.S. Code, relating 
to former members of the Coast Guard Reserve, as the last 10 years 
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of his active service was not served in the 11-year period immediately 
preceding his discharge. 
The act of July 24, 1956, Ch. 683, 70 Stat. 626, provides— 


That upon application by any former member of the Navy or Marine 
Corps— 
(1) who was discharged prior to August 10, 1946, under honorable con- 
ditions, and 
(2) who, at the time of his discharge, had at least twenty years’ active 
Federal service, 
the Secretary of the Navy shall appoint such former member in the Fleet Reserve 
or Fleet Marine Corps Reserve, as may be appropriate, in the rank held by 
him at the time of such discharge. 

Sec. 2. Each person appointed to the Fleet Reserve or Fleet Marine Corps 
Reserve under the first section of this Act shall be transferred to the appropriate 
retired list (1) on the first day of the first calendar month beginning after such 
appointment, if his last discharge occurred ten or more years prior to the date 
of such appointment, and (2) in the case of individuals appointed under such 
section before the expiration of ten years from their last discharge, on the first 
day of the first calendar month, beginning after the expiration of ten years from 
the date of such discharge. 

Sec. 3. Each former member transferred to a retired list under clauses (1) and 
(2) of section 2 shall receive retired pay at the annual rate of 2% per centum 
of the annual base and longevity pay he was receiving at the time of his last 
discharge, multiplied by the number of his years of active Federal service at such 
time (not to exceed thirty), and adjusted to reflect the percentage increases 
made since such discharge in the retired pay of persons retired from the-Armed 
Forces prior to October 12, 1949. 

Sec. 4. For the purposes of this Act, ell active service in the Army of the 
United States, the Navy, the Marine Corps, the Coast Guard, or any component 
thereof, shall be deemed to be active Federal service. 


Src. 5. No pay shall accrue to the benefit of any person appointed under the 
provisions of this Act prior to the date such person is actually appointed under 


the provisions of this Act and in no event prior to the first day of the first month 
following enactment of this Act. 


This act now appears as a note to 10 U.S.C. 6330 (1958 Ed. ). 


Subsection (e) of section 755, Title 14, U.S. Code, provides as 
follows: 


Members of the Coast Guard Reserve shall be entitled to the same retirement 
benefits as prescribed by law for personnel of the Naval Reserve, and wherever 
any such law confers authority upon the Secretary of the Navy, sinvilar authority 
shall be deemed given to the Secretary of the Treasury to be exercised with 
respect to the Coast Guard when the Coast Guard is operating under the 
Treasury Department. 

Section 2 of the act of August 10, 1946, Ch. 952, 60 Stat. 993, amended 
section 204 of the Naval Reserve Act of 1938, Ch. 690, 52 Stat. 1179, 34 
U.S.C. 854c (1952 Ed.), to provide, among other things, for the 
transfer of certain enlisted members of the Navy to the Fleet Reserve 
upon the completion of at least 20 years’ active Federal service (with 
retainer pay at the annual rate of 214 percent of the annual base and 
longevity pay they were receiving at the time of transfer multiplied 
by the number of years of active Federal service) and for the subse- 
quent transfer of such members to the retired list of the Regular 
Navy upon the completion of 30 years’ service. “Active Federal 
service” was there defined as including “all active service in the Army 


of the United States, the Navy, the Marine Corps, the Coast Guard, or 
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any component thereof.” In other words, under the provisions of the 
1946 act enlisted members of the Regular Navy and the Regular 
Marine Corps were allowed credit for their active service performed 
in other services toward computation of time required for transfer to 
the Fleet Reserve or to the Fleet Marine Corps Reserve and for later 
entitlement to retired pay. At that time enlisted men of the Naval 
Reserve or the Marine Corps Reserve were not authorized to be trans- 
ferred to the Fleet Reserve or the Fleet Marine Corps Reserve. See 
the act of August 1, 1958, Pub. L. 85-583, 72 Stat. 480, 10 U.S.C. 6327. 

The act of July 24, 1956, was intended to authorize the appointment 
to the Fleet Reserve or to the Fleet Marine Corps Reserve and the 
subsequent retirement of only those former Regular Navy or Regular 
Marine Corps enlisted men who were discharged prior to August 10, 
1946, under honorable conditions, and who had not then been eligible 
for transfer to the Fleet Reserve or to the Fleet Marine Corps Reserve 
due to the fact that their 20 or more years of active service had not 
been entirely in the Navy or in the Marine Corps. See 39 Comp. Gen. 
324 and 39 Comp. Gen. 890. Hence, it does not appear that a member 
of the Naval Reserve discharged prior to August 10, 1946, has any 
rights under the act of July 24, 1956. It is our view, therefore, that 
the retirement benefits provided in the 1956 act are not such as may 
be considered “retirement benefits as prescribed by law for personnel 
of the Naval Reserve” within the intent and meaning of the pro- 
visions of subsection (e) of section 755, Title 14, U.S. Code. Com- 
pare 26 Comp. Gen. 818 and 26 Comp. Gen. 912, 917. Moreover, trans- 
fer to the appropriate retired list under section 2 of the 1956 act, 34 
U.S.C. 854c-2 (1952 Ed., Supp. V), can be accomplished only after 
appointment to the Fleet Reserve or to the Fleet Marine Corps Reserve 
as provided in section 1 of the act. It appears that there is in the 
Coast Guard no component comparable to the Fleet Reserve and the 
Fleet Marine Corps Reserve to which a former member of the Coast 
Guard might be appointed prior to transfer to the retired list. 

Accordingly, it is concluded that, in the circumstances, Mr, Rogers 
may not properly be placed on the retired list of the Coast Guard 
under the provisions of the act of July 24, 1956. 


[ B-150983 J 


Transportation—Dependents—Military Personnel—Divorce, Sepa- 
ration, Etc.—Travel Completion 


Where a member of the uniformed services en route to a new permanent duty 
station leaves his dependents at a place where divorce proceedings are begun 
and, a month later, after the member has gone alone to the new station, upon 
being granted a divorce decree requiring the member to contribute to the support 
of his minor children, his former wife and children travel to another location, 
the dependents’ travel may be considered as being performed incident to the 
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change of station for payment of a dislocation allowance provided, that, where 
during travel there is a disruption of the martial status, evidence shows that the 
member supplied or paid for transportation beyond the place the disruption 
occurred; therefore, a travel allowance not to exceed the cost from the old to 
the new station, and a dislocation allowance are payable. 


To D. M. Chism, Department of the Navy, July 12, 1963: 


By fourth indorsement dated May 1, 1963, the Per Diem, Travel and 
Transportation Allowance Committee forwarded your letter dated 
February 22, 1963, and enclosures, requesting an advance decision as 
to the legality of payment to James H. Harris, SK2, 515 57 76, for 
dislocation allowance and travel allowance for his dependents from 
Virginia Beach, Virginia, to Los Angeles, California, incident to his 
permanent change of station. Your request has been assigned 
PDTATAC Control No. 63-12. ; 

By orders prepared September 26, 1962, the member was transferred 
from the U.S. Fleet Anti-Air Warfare Training Center, Dam Neck, 
Virginia Beach, Virginia, to report not later than November 26, 1962, 
to the U.S.S. John W. Thomason (DD-760), San Diego, California. 
He was authorized 30 days’ leave, 11 days’ travel time and 4 days’ pro- 
ceed time, and travel by privately owned vehicle. In your letter it is 
stated that the member was detached from his duty station at Virginia 
Beach on October 12, 1962, and that, having routed his household ef- 
fects to San Diego, he proceeded with his dependents toward that area 
with full intent to establish residence there. While on leave in Austin, 
Texas, he found it necessary to file for divorce on November 23, 1962. 
The member reported to his new station upon expiration of his leave 
on November 26, 1962, and you indicate that his wife and children left 
Austin on December 23 and arrived in Los Angeles on or about Decem- 
ber 26. A copy of a judgment issued by the District Court of Travis 
County, Texas, 53d Judicial District, transmitted with your letter, 


shows that on December 24, 1962, the member was granted a decree 
of divorce from his wife and that the care, custody and control of their 


two minor children were awarded to his wife, subject to the right of 
the member to visit the children at reasonable times and under proper 


circumstances. The member was ordered to pay his wife the sum of 
$77.10 per month beginning February 1, 1963, toward the support and 


maintenance of the minor children until they shall attain the age of 
18 years or until the further orders of the court. 

The transportation of dependents incident to a member’s permanent 
change of station is authorized under such conditions and limitations 
as may be prescribed by the Secretaries concerned and the payment of 
a dislocation allowance to a member is authorized when dependents are 
authorized to move, and actually do move in connection with a perma- 
nent change of station. 37 U.S.C. 406 and 407. Paragraph 7000 of 
the Joint Travel Regulations provides that members of the uniformed 
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services are entitled to transportation of dependents at Government 
expense upon a permanent change of station for travel performed from 
the old station to the new permanent station or between points other- 
wise authorized in these regulations, except in specified instances. 
Paragraph 7057 of the regulations provides that a member in receipt 
of permanent change of station orders is entitled to transportation 
of dependents at Government expense from the old permanent station 
to other than the new permanent station not to exceed the cost from 
the old to the new station. Paragraph 7067 provides that entitlement 
to transportation of dependents is based on dependency status on the 
effective date of the change of station orders, provided the start of their 
travel is not delayed until the dependency status no longer exists. 
Paragraph 3003-1b1 provides that when leave or delay prior to re- 
porting to the new station is authorized in the orders or the member 
is granted additional travel time to permit travel by a specific mode 
of transportation, the amount of such leave, delay, or additional travel 
time will be added to the date of relief (detachment) to determine the 
effective date of the orders. Thisis in accord with the long-established 
rule that no official travel is required under change of station orders 
until such time as the traveler is required to depart from his old station 
to reach his destination on the date designated in the orders. 

Since the member began the divorce action in Austin, Texas, only 3 
days before he was required to report at his new station on Novem- 
ber 26, 1962, it is apparent that the travel of his dependents was com- 
menced after the effective date of the orders of September 26, 1962, in 
the dependency status existing on such effective date. Inasmuch as the 
member’s dependents had commenced their travel from Virginia 
Beach prior to the institution of the divorce proceedings with the in- 
tention of establishing a residence at San Diego, California, his new 
station, we believe that under the regulations the travel to Austin and 
from there to Los Angeles is to be viewed as having been performed 
incident to his permanent change of station. Also, under the regula- 


tions, the fact that the member’s wife and children did not depart 
Austin with him and did not travel from there to his new station would 
not affect the member’s right to the travel allowance for them if other- 


wise entitled. The purpose, however, of the law providing for a travel 


allowance for dependents is to at least partially reimburse the member 
for the expense of moving his dependents to a new residence incident 
to his changed duty assignment. Accordingly, we believe that in a 
case such as this, where during the course of the travel there has been 
a disruption of the marital status which relieves the member of his 
obligation to provide for one or more of his dependents, a showing 
that the member supplied such dependent or dependents with transpor- 
‘ation beyond the point where they were when the disruption occurred, 
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or personally met the expenses of such transportation, should be re- 
quired as a condition precedent to the payment of travel allowance 
for the transportation beyond that point. Subject to that limitation, 
the member is entitled to reimbursement for the travel of his depend- 
ents from Virginia Beach to Los Angeles, not to exceed the cost com- 
puted on the distance from Virginia Beach to San Diego. Since the 
member was not relieved of his obligation to support his minor children 
and they began and completed travel to the new residence incident to 
his permanent change of station, he is entitled under paragraph 9002 
of the Joint Travel Regulations to payment of a dislocation allowance. 

The voucher and supporting papers are returned herewith, payment 
being authorized to the extent indicated above. 


[ B-151353 ] 


Station Allowances—Military Personnel—Dependents—Evacuation 


Where an overseas military member acquires a wife—a foreign national—after 
the date of orders authorizing the emergency evacuation of the member to a 
safe haven point and the wife, pursuant to verbal orders authorizing her evacua- 
tion, travels to the safe haven point and then to another country because of the 
high cost of living at the safe haven point, the member may have an amendment 
to the travel orders issued after the wife’s travel regarded as written confirma- 
tion of the verbal orders given prior to the travel so as to be entitled to emergency 
cost-of-living allowance while the wife was in the safe haven area; however, 
since both the orders and the amendment limited travel of evacuees to the safe 
haven point, the member is not entitled to the emergency cost-of-living allow- 
ance after the dependent for personal reasons left the safe haven point. 


To Sydney K. H. Miller, July 12, 1963: 


Reference is made to letter of April 6, 1963, written by your wife 
in your behalf, requesting reconsideration of our settlement of May 20, 
1959, which disallowed your claim for emergency cost-of-living allow- 
ance for the period September 11 through December 7, 1958, as yeo- 
man Ist class, United States Navy. 

By Authorization No. EM-Navy-7, dated July 14, 1958, the For- 
eign Service of the Department of State provided for your evacua- 
tion from Baghdad, Iraq, to a safe haven in Rome, Italy, with travel 
from Rome to be as directed. Emergency cost-of-living allowance 
was authorized in accordance with paragraph 4306-2 of the Joint 
Travel Regulations. At the time the evacuation authorization was 
issued, you had no family to be evacuated and this was noted on the 
authorization. By Authorization No. EM-Navy-7-A, dated Janu- 
ary 28, 1959, the original authorization was amended to provide for the 
evacuation travel of your wife to Rome, Italy, effective September 11, 
1958. Your wife’s itinerary shows that she departed Baghdad, Iraq, 
September 11, 1958, arrived in Rome, Italy, the same day, departed 
Rome September 16, 1958, and arrived in London, England, Septem- 
ber 17, 1958. She traveled that day to Sleaford, England, and stayed 
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there until December 6, 1958, when she returned to London, on her 
way to the United States. 

Your letter of February 9, 1959, in which you presented your claim, 
referred to several letters which you forwarded with your claim. 
These letters indicated that you were attached to the office of the 
U.S. Naval Attaché, Baghdad, Iraq, and that you were married to an 
Iraqi citizen on July 18, 1958. In office memorandum from the U.S. 
Naval Attaché to the American Embassy, Baghdad, dated October 22, 
1958, it is stated that you were advised by the Naval Attaché that al- 
though your wife was apparently ineligible for emergency cost-of- 
living allowance, she should be evacuated from Iraq as soon as an 
exit visa was obtainable. After obtaining the visa your wife de- 
parted Baghdad September 11, 1958, as stated above. By Operations 
Memorandum dated October 24, 1958, the Office of the Naval Attaché 
requested the State Department through the American Embassy at 
Baghdad for a decision as to whether your evacuation travel order 
could be amended to include your dependent, and by Operations 
Memorandum dated December 5, 1958, it was stated that your depend- 
ent should have been issued an evacuation travel order to a safe haven 
in Italy on the same basis as other dependents of attaché personnel. 
in your letter you state that after your marriage you requested the 
evacuation of your wife, but were advised that since she was not an 
American citizen she was not eligible. However, upon receipt of a 
visa to the United States, your wife left for Rome. Because of the 
high cost of living at Rome, she obtained a British visa and traveled 
to England. You stated further that you had planned to leave in mid- 
October, but were notified you had to remain in Baghdad until Decem- 
ber. Accordingly, you claimed emergency cost-of-living allowance 
from September 11 through December 7, 1958, the day you met your 
wife in London, England, en route to the United States. 

Paragraph 4306, Change 73 of the Joint Travel Regulations, which 
is stated to be effective July 16, 1958, provided for the payment of an 
emergency cost-of-living allowance to a member on duty at an over- 
seas station when his dependents were ordered to be evacuated from 
the vicinity of his duty station to another overseas area. This allow- 
ance was to be prescribed by special determination of the Secretary 
of the service concerned and the Chairman of the Per Diem Travel 
and Transportation Allowance Committee on the basis of a report of 
actual costs of quarters and subsistence being experienced by depend- 
ents in the area to which evacuated. Such information was to be as- 
certained and furnished to the Committee by the senior commander 
of that area, or any other competent authority, as soon as possible 
after the arrival there of the dependents. The paragraph further pro- 
vided that these allowances were payable from the day of the 
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dependents’ arrival in the designated safe haven area and that, pending 
the prescribing of an emergency cost-of-living allowance, and for a 
period of not to exceed 30 days the allowance would be based on the 
daily travel per diem rate prescribed in Table 3, Appendix B of the 
regulations for the place designated as the place where the dependents 
should temporarily reside. 

Evacuation orders EM-Navy-7, dated July 14, 1958, authorizing 
your evacuation and shipment of your effects from Baghdad, Iraq, 
to a safe haven in Rome, Italy, indicated that at that time you had no 
family authorized to travel to the safe haven. Therefore, on July 18, 
1958, the date you were married, there was no authorization for the 
evacuation of your dependent wife. However, inasmuch as the Office 
Memorandum from the Naval Attaché dated October 22, 1958, states 
that you were verbally advised by the Naval Attaché that your wife 
should be evacuated as soon as an exit visa was obtainable, the amend- 
ment dated January 28, 1959, to travel authorization EM-Navy-7, 
will be considered as written confirmation of verbal orders by the 
Naval Attaché authorizing your wife’s evacuation from Baghdad, 
given prior to her travel to Rome on September 11, 1958. Since her 
itinerary shows she stayed in Rome from September 11 to 16, 1958, 
you are entitled to the emergency cost-of-living allowance for that 
period at the prescribed rate for Rome. However, the orders of July 
14, 1958, as well as the amendment dated January 28, 1959, both 
limited travel of the evacuees to a safe haven in Rome, Italy, only. 
The regulations make no provision for payment of the allowance when, 
for personal reasons, the evacuee departs from the designated safe 
haven area. Therefore, there is no authority for the payment of 
emergency cost-of-living allowance for your wife after her departure 
from Rome. Accordingly, your entitlement to emergency cost-of- 
living allowance terminated on September 16, 1958. 

A settlement will issue on the basis stated above after ascertaining 
the proper rate. 


[ B-151378 J 
Property—Private—Citizens Dying Abroad—Disposition 


A proposed disposition of the unidentified effects (United States and foreign cur- 
rencies) of a group of American citizens who died in an airplane accident 
overseas to two charitable organizations because the next of kin were unable 
to agree on the disposition of the effects may not be approved under 22 U.S.C. 
1175 which specifies that, if a representative of the State Department cannot 
dispose of the effects within 1 year from the date of death according to the law 
of the decedent’s domicile, he is required to transfer the effects to the General 
Accounting Office for the Comptroller General to hold the property in trust for 
the legal claimants and, if the parties in interest do not resolve their differences 
after 6 years the property is required to be turned over to the State of the last 
domicile of the deceased citizens. 
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To the Secretary of State, July 12, 1963: 


This is in response to a letter dated April 24, 1963, with enclosures, 
from the Honorable William J. Crockett, Assistant Secretary for 
Administration, Department of State. The letter of the Assistant 
Secretary submitted for our consideration a proposed disposition of 
“unidentified effects”, United States and foreign currencies valued at 
$631.47, which had been turned over to the American Embassy at Paris 
by the French authorities. The monies were released to the American 
Embassy as belonging to, although individual ownership could not be 
established, the one hundred and twenty passengers who perished in 
an airplance crash near Paris on June 3, 1962. The victims were 
Americans, mainly from Atlanta, Georgia. 

Among the enclosures with the letter of the Assistant Secretary is 
a copy of a letter dated October 8, 1962, from the Mayor of Atlanta to 
the American Consul General at Paris. It appears the Mayor, pur- 
suant to correspondence with the Consul General, contacted the next 
of kin of the crash victims as to the disposition of the “unidentified 
effects.” All but four agreed to turning the monies over to the Art 
Association Memorial Fund. Of the four expressing divergent views, 
three wished the recipient to be the Childrens Medical Research 
Memorial, the fourth preferred putting the monies into the United 
States Treasury. The Art Association Memorial Fund and the Chil- 
drens Medical Research Memorial are understood to be charitable 
organizations in the city of Atlanta. 

Under the circumstances, and apparently as a practical solution 
to the dilemma presented by monies whose individual ownership can- 
not be ascertained, the Embassy at Paris “proposes that the unidenti- 
fied money, $631.47, be divided into two parts, $50 to be donated 
to the Childrens Medical Research Memorial, and the remainder, 
$581.47, to be given to the Art Association Memorial Fund, which 
are the two charities suggested as beneficiaries.” 

Essentially the letter of the Assistant Secretary presents the ques- 
tion of whether the Embassy’s proposal is authorized, and, if not what 
conditions would have to be met before it could be authorized. 

Section 1175, Title 22 of the United States Code, imposes upon a 
consular officer or, in his absence, a diplomatic officer the duty, under 
such procedural regulations as the Secretary of State may prescribe, 
“To take possession and to dispose of the personal estate left by any 
citizen of the United States * * * who shall die * * * within his 
jurisdiction * * *.” The consular officer “shall act as the provisional 
conservator of the personal property within his jurisdiction of a de- 
ceased citizen of the United States * * *. He shall render assistance 
in guarding, collecting, and transmitting the property to the United 
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States to be disposed of according to the law of the decedent’s domi- 
cile.” If after expiration of 1 year from the date of death, the con- 
sular officer cannot make proper disposition of the property, he is 
required under the section, as implemented by the regulations of the 
Secretary of State (7 Foreign Affairs Manual 446), to transmit the 
personal estate to the General Accounting Office, “there to be held in 
trust for the legal claimant.” The section further provides that “The 
Comptroller General of the United States * * * shall act as conserva- 
tor of such parts of these estates as may be received by the General 
Accounting Office * * *”; and, “If no claim to the effects * * * shall 
have been received from a legal claimant of the deceased within six 
years from the date of the receipt of the effects by the General Ac- 
counting Office, the funds so deposited, with any remaining unsold 
effects * * * shall be transmitted by that office to the proper officer 
of the State or Territory of the last domicile in the United States of 
the deceased citizen * * *.” 

Notwithstanding the practical and ethical considerations giving rise 
to the Embassy’s proposed distribution, we cannot view the contem- 
plated action as a proper extension of the duties and responsibilities 
imposed by section 1175, both upon the Foreign Service and our Office. 
In the absence of unanimous concurrence by the various potential legal 
claimants, effectuation of the proposed distribution would not be au- 
thorized. Rather, under the section and the applicable regulations, 
the monies involved should now be transmitted to our Office, “to be held 
in trust for the legal claimant,” and ultimately distributed, if the par- 
ties in interest do not resolve their differences, to the State “of the last 
domicile in the United States of the deceased citizen”, apparently 
herein the State of Georgia. 


[ B-148465, B-148615 J 


Transportation—Routes—Misrouted—Liability for Excess 


Charges—General Rule 


In the transportation of unrouted Government shipments by motor carrier, the 
initial carrier has the duty of forwarding the shipment over lines of connecting 
carriers via the route which produces the lowest total charge to the Govern- 
ment and the failure of a carrier to forward a shipment over the lowest 
applicable rate route makes it guilty of misrouting and liable for the excess 
transportation charges. 


Transportation—Routes—Misrouted—Liability for Excess 
Charges—Tariff Shipments 


In the transportation of Government shipments which are subject to rates and 
routes provided in interstate tariffs regularly published and filed with the 
Interstate Commerce Commission, all carriers participating in the movement 
are charged with knowledge of the legally published tariff rates or charges. 
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Transportation—Routes—Misrouted—Liability for Excess 
Charges—Tariff Shipments 


A destination motor carrier that had a Government bill of lading indicating 
that an unrouted shipment was misrouted and that the shipper was entitled to 
the lowest available charge under a regularly published tariff when it presented 
its bill for payment is not only chargeable with knowledge of the proper rate 
under the tariff but is the carrier that had the opportunity of charging the 
carrier that misrouted the shipment with the excess charges and of assessing 
any other connecting carriers its proper proportion of the actual route-of- 
movement charges thereby eliminating any circuity of action in collecting the 
excess charges and, therefore, recovery of the excess transportation charges 
from the destination carrier is proper. 


Transportation—Routes—Misrouted—Liability for Excess 
Charges—Special Rate Shipments 


An initial motor carrier that was tendered unrouted Government shipments 
subject to a special rate quotation authorized under section 22 of the Interstate 
Commerce Act, 49 U.S.C, 22(1), and forwarded the shipments over lines of 
connecting carriers other than carriers participating in the special rate quota- 
tion is, in the absence of any evidence that the destination carrier had knowl- 
edge of the misrouting, the carrier responsible for the misrouting and, there- 
fore, the carrier liable for the excess transportation charges. 


To the Western Truck Lines, Ltd., July 15, 1963: 


In your letter of February 5, 1963, you request review of our disal- 
lowance of your claims, per bill Nos. G—02475, G-02259, G—02845, 
and G-02935. These claims were disallowed by our Office because 
they cover excess freight charges accruing as a result of misrouting. 
See, in this connection, the decision of the United States Supreme 
Court in Hewitt-Robins, Inc. v. Eastern Freight-Ways, Ine., 371 
U.S. 84, decided November 19, 1962, holding that a shipper by motor 
carrier has a right to recover the difference in rate charges result- 
ing from improper routing by the carrier of a shipment over other 
than the least expensive available route. In our prior recovery of 
the excess charges paid on the shipments covered by bill Nos. G-02845 
and G-02935, your company was held liable as origin carrier; whereas, 
in our recovery in the other two instances you were held liable as 
destination carrier. Therefore, in your request for review you state— 

We are somewhat at a loss to understand the principles outlined by the 
General Accounting Office, since we note that, while all four claims are based 
on mis-routing, two have been presented to ourselves as the origin carrier 
and two have been presented to us as the destination carrier. Perhaps your 
office can. explain this inconsistency to us, both with respect these specific 
claims and any future ones that we might receive; when such claims are based 
on mis-routing. 

The claim on your bill No. G-02475 concerns a shipment under 
Government bill of lading No. N-34065512, dated August 19, 1959, 
which was tendered unrouted to Brown Express at origin and received 
from your company by the consignee at destination. For the service 
performed on this shipment your company originally claimed and 
was paid charges of $546.88, based on the less-than-truckload rates 
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applicable on the several commodities contained in the shipment. On 
audit of the payment voucher in our Office a notice of overcharge was 
issued to your company for refund in the amount of $61.22, subse- 
quently recovered by administrative deduction. Our Office computed 
the charges on the basis of a lower class 200-rating on an item of 380 
pounds of insulating material, which lower rating is authorized in 
item 300 of Rocky Mountain Motor Tariff Bureau Transcontinental 
Class Tariff 21-B, MF-I.C.C. No, 117, and applies in connection 
with all carriers participating in the tariff except Western Truck 
Lines, Ltd., and one other carrier. 

The claim on your bill No. G-02559 concerns two shipments of 
class “B” explosives on Government bill of lading Nos. N-34513768 
and N-34513769, dated August 25, 1959, and September 2, 1959, and 
weighing 128 pounds and 174 pounds, respectively, which were ten- 
dered unrouted to Central Freight Lines, Inc., at McGregor, Texas, 
for movement to China Lake, California. The shipments were de- 
livered to the consignee at China Lake by Western Truck Lines, Ltd. 
For this service you originally claimed and were paid freight charges 
in the amount of $906.75 for each shipment, computed on the basis 
of a class-150 rate of $12.09 per 100 pounds provided in R.M.M.T.B. 
Tariff No, 21-B, MF-I.C.C. No, 117, at a minimum weight of 7,500 
pounds provided in the minimum charge rule in item 932 of 
R.M.M.T.B. Tariff No. 20-B, MF-I.C.C, No. 101. Note 2 in item 
932 provides that via any one or any combination of the 33 carriers 
listed in Note 2—including Central Freight Lines, the initial carrier 
in this case, but not including Western Truck Lines—the minimum 
charge will not apply. Therefore, on audit of the payment voucher, 
our Office computed charges at the published through rate of $12.09 
per 100 pounds at the actual weights of the shipments resulting in 
overcharges of $891.27 and $885.71 assessed against your company as 
destination carrier and subsequently recovered by administrative de- 
duction. It may be noted that the shipments covered by your bills 
G-02475 and G-02559 both moved under rates provided in regularly 
published and filed tariffs which were also available to the public 
at large. 

On the other hand, your claim No. G-02845 covers a shipment of 
personal effects transported under Government bill of lading No. 
A-8954191, dated April 28, 1961. The shipment was tendered un- 
routed to Western Truck Lines, which was a party to a special rate 
of $6.47 per 100 pounds published in R.M.M.T.B, Quotation No. 51, 
I.C.C. No. 4, for the movement from Sacramento, California, to 
Panama City, Florida. The shipment was delivered to the consignee 
at destination by M. R, and R. Trucking Company, which was not a 
party to the quotation and, presumably, could not be charged with 
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knowledge of the special contract with the origin carrier and the con- 
necting lines which were parties to the quotation. Consequently, the 
destination carrier claimed and was paid charges based upon a pub- 
lished rate of $10.82 per 100 pounds provided in the class tariff and, 
on audit of the payment voucher in our Office, the overcharge was 
assessed against Western Truck Lines, which not only was a party to 
the quotation but was responsible for the misroute, as well. 

Similarly, your claim No, G-02935 involved a shipment of aircraft 
parts transported under Government bill of lading No. B-2489238 
during February 1962, which was tendered unrouted to Western Truck 
Lines for carriage from Mira Loma, California, to Warner Robins, 
Georgia. Western Truck Lines was a party to the special rate pro- 
vided by R.M.M.T.B. Quotation I.C.C. No. 10, item 300. The ship- 
ment was delivered at destination by Terminal Transport Company, 
Inc., which did not participate in the quotation and, therefore, claimed 
and was paid higher published charges for the services performed. 
Consequently, on audit in our Office an overcharge for the difference 
was assessed against your company, the origin carrier which was a 
party to the quotation and was the carrier responsible for the mis- 
routing. 

The initial carrier is ¢harged with the duty of forwarding an 
unrouted shipment tendered to it over the lines of connecting carriers 
via which the lowest total charge applies and its failure to do so 
constitutes misrouting. Murray Company of Texas, Inc. v. Morrow, 
Inc., 54 M.C.C. 442, 444; Metzner Stove Repair Company v. Ranft, 47 
M.C.C. 151, 154; Great Atlantic and Pacific Tea Company v. Ontario 
Freight Lines, 46 M.C.C. 237; Hausman Steel Company v. Seaboard 
Freight Lines, 32 M.C.C. 31, 34, 36. The carrier guilty of misrouting 
is liable for the difference between the rate applicable over the route 
of movement and a lower rate applicable via the route over which 
the shipment should have moved. Alabama Rock Asphalt, Ince. v. 
Abilene and Southern Railway Company, 206 I.C.C. 510; Sunderland 
Brothers Company v. Louisville and Nashville Railroad Company, 
168 I.C.C. 446; Ferguson, Assignee v. Louisville and Arkansas 
Railway Company, 196 1.C.C. 369, 373. Since these shipments were 
misrouted, the liability for the excess charge rests upon the carrier 
guilty of the misrouting, and no part of such excess is payable by the 
Government. 

The first two claims considered above, Nos. G-02475 and G-02559, 
covered shipments which were subject to rates and routes provided 
in interstate tariffs regularly published and filed with the Interstate 
Commerce Commission, and shippers and carriers alike are charged 
with knowledge of the legally published tariff rate or charge. John- 
son Machine Works, Inc. v. Chicago, Burlington and Quincy Railway 











58 DECISIONS OF THE COMPTROLLER GENERAL [438 


Co., 297 F. 2d 793, 794 (8th Cir., 1962) ; Atchison, 7. & 8. F. Ry. Co. v. 
Springer, 172 F. 2d 346, 349 (7th Cir., 1949) ; Kahn Mfg. Co. v. Boston 
&: M.R.R. Co., 276 1.C.C. 556, 559. While you were not the initial 
carrier in these two instances, you had knowledge that the shipment 
had been tendered to the initial carrier unrouted before you claimed 
and collected the higher charges, and you were legally chargeable with 
knowledge of the published tariff rates. In this situation, the Govern- 
ment is not required to become involved in such circuity of action as 
would be entailed by the collection of the excess charges from the 
Government by one carrier and the refund of the same charges to the 
Government by another carrier participating in the transportation 
of the shipment. See Galveston, Houston and San Antonio Railway 
Company v. Lykes Bros., 294 Fed. 968, and Lancaster v. Schreiner, 212 
S.W. 19. 

Which carrier in the actual route of movement was responsible 
for misrouting the shipments covered by claim Nos. G-02475 and 
G-02559 seems ordinarily to be immaterial to the shipper. The 
transportation charges were claimed by, and paid to, the last carrier 
in the actual route of movement in accordance with the provisions of 
condition No. 1 on the back of the Government bill of lading. In con- 
nection with each shipment, the Government bill of lading was sur- 
rendered to the delivering carrier and that carrier used the bill of 
lading to support its claim for charges. Thus, the carrier which 
claimed and received payment of the transportation charges had in its 
possession the evidence (unrouted bill of lading) of the misrouting 
of the shipment and of the right of the shipper to the benefit of the 
lowest available joint through rate in which the initial carrier par- 
ticipated. In the distribution of the through revenue among the in- 
terested carriers, the delivering carrier had the means of protecting 
the revenue of those carriers innocent of misrouting the shipment and 
assessing any shortage in revenue against the carrier guilty of the mis- 
routing. See 35 Comp. Gen. 569. 

The other claims considered above, Nos. G-02845 and G-02935, dealt 
with shipments for which charges were provided in a special rate 
quotation not available to the public-at-large, as authorized in sections 
22(1) and 217(b) of the Interstate Commerce Act (49 U.S.C, 22(1) 
and 317(b)). Both of these claims cover shipments which were ten- 
dered to your company at the point of origin but which were delivered 
to the consignee at destination by the M. R. & R. Trucking Company 
in one instance, and by the Termina) Transport Company in the other. 
Both shipments were subject to charges named in a special rate quota- 
tion, authorized by section 22 of the Interstate Commerce Act, 49 
U.S.C. 22, and your line and various other lines—not including 
M. R. & R. Trucking Co, or Terminal Transport Co.—participated in 
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the rates named in the quotation. Both of the shipments were tendered 
to your line unrouted and you forwarded the shipments over the lines 
of connecting carriers other than those participating in the quotation 
rates. The carriers delivering the shipments to the consignee at des- 
tination claimed and were paid the rates provided in the regularly 
published and filed tariffs. Thus, you misrouted the shipments and 
became responsible for all charges paid in excess of those based on the 
rates provided in the section 22 quotation. In this instance, the over- 
payment was recovered directly from the carrier responsible for the 
misrouting rather than from the delivering carrier which collected the 
excess charge because the record contains no evidence of any knowledge 
by either of the delivering carriers that the shipments had been mis- 
routed, nor of any agreement, express or implied, on their part to ac- 
cept any amount less than their proper earnings under the regularly 
published and filed tariffs. United States v. Bethke, 132 F. Supp. 22. 

In your request for review, you take no exception to the actual 
charges alleged to be applicable by the Government. Your sole com- 
plaint now seems to be that the Government recovered the overpay- 
ments from the destination carrier in two instances, and in two other 
instances the recovery was made from the initial carrier. You ask an 
explanation of this apparent inconsistency. Each situation has been 
explained in considerable detail above and an attempt at summation 
will be made. 

In the instance covering claims G-02475 and G-02559, the appli- 
cable charges were provided in regularly published and filed tariffs of 
which shippers and carriers alike are charged with notice. See the 
cases cited above. Also, you had in your actual possession before you 
submitted your bill for charges to the consignee the original bill of 
lading which, being unrouted, was notice to you that the shipper was 
entitled to the benefit of the lowest available charge in which the initial 
carrier participated, and you had the opportunity, in one transaction, 
of protecting the lowest available charge to the shipper, of charging 
the carrier who misrouted the shipment with the excess charges, and 
of allowing any other connecting carrier its proper proportion of the 
actual route-of-movement charges, thus avoiding all circuity of action. 
On the other hand, in claims G-02845 and G-02935 the applicable 
charges were provided in a section 22 quotation which applied only on 
Government shipments and was without application on any shipment 
transported for a member of the general public. Thus, the quotation 
appears to be in the nature of a continuing offer (37 Comp. Gen. 753; 
39 id. 352) which ripens into an implied contract when accepted by the 
Government by tendering a shipment for transporting thereunder. 
Louisville and Nashville Railroad Company v. United States, 106 F. 
Supp. 999, affirmed 221 F. 2d 698 (6th Cir., 1955). Since parties other 
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than those participating in the said quotation apparently are not 
chargeable, as a matter of law, with knowledge thereof—as they are 
in the case of tariffs available to the public-at-large—and the record 
apparently contains nothing to show that either destination carrier 
actually knew, or should have known, of the misroute, there was no 
basis for charging the destination carrier with the excess charges, and 
the same were recovered directly from your line, the carrier actually 
responsible for the misrouting. 
Accordingly, the disallowance of your claims is sustained. 


[ B-150886 J 


Bids—Evaluation—Negotiation—Factors Other Than Price 


Income tax benefits and interest costs which would accrue to the Government 
if an award of an electric power contract were made to an investor-owned 
private utility company rather than to a tax exempt rural electric cooperative 
which had to obtain a long-term low interest rate loan from the Rural Electrifi- 
cation Administration to enable it to furnish the required service are indirect 
benefits which are too uncertain and speculative to be considered in the evalua- 
tion process and, therefore, award of a negotiated contract to the cooperative 
on the basis of a comparison of the rate schedules based on estimated con- 
sumption, plus a determination of the bidder’s capability to meet the service 
requirements, is proper. 


Bids—Evaluation—Tax Benefits—Loan Assistance From Govern- 
ment 


While financial advantages such as tax and loan assistance to rural electric 
cooperative borrowing from the Rural Dlectrification Administration create 
an unequal competitive situation when the cooperative competes with private 
regulated power companies for Government business, the Government procure- 
ment procedure which requires establishment in advance of definite factors for 
bid evaluation is not the proper vehicle to equalize the unequal competitive situa- 
tion created by legislation unrelated to procurement and, therefore, in the absence 
of legislation requiring consideration of indirect benefits to the Government in 
the evaluation process such factors are not for consideration. 


Agriculture Department—Rural Electrification Administration— 
Loans to Cooperatives—Central Service Limitation 

A loan obtained by a rural electric cooperative under section 4 of the Rural 
Electrification Act of 1986, 7 U.S.C. 904, which precludes loans to areas receiv- 
ing “central station service” so that the cooperative could furnish power to 
a military radar site which was not served by any existing electric distribu- 
tion facilities and which was located 4 miles from the nearest facilities that 
were owned by the cooperative is a loan to an area not receiving central 


station service and, therefore, does not violate the limitation in section 4 
of the act. 


To Beggs, Lane, Daniel, Middlebrooks & Gaines, July 15, 1963: 


We refer to your letter dated May 14, 1963, and to that of your 
client, Gulf Power Company, dated February 19, 1963, concerning 
your client’s protest against the award of a contract by the Depart- 
ment of the Air Force to Choctawhatchee Electric Cooperative, Inc. 
(Chelco), for electric power requirements for the SPADAT radar 
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site at Eglin Air Force Base, Florida, under request for proposals— 
Electric Power Service, Project 496LY 1. 

The Department of the Air Force reports that the SPADAT radar 
site location is such that Gulf Power and Chelco are both geographi- 
cally located to serve the site and that both firms are currently serving 
certain areas on the Eglin Air Force Base reservation. Prior to 
issuing a request for proposals, the Florida State Railroad Public 
Utilities Commission, Tallahassee, Florida, was contacted by the Air 
Force to determine if service to the radar site area would be limited 
to a specific firm by franchise. It was learned that territorial fran- 
chise did not exist and the choice for the source of power would be that 
of the customer. 

Due to advance publicity on the construction of the radar facilities, 
Chelco and Gulf Power both expressed their desire to furnish the 
power requirements for the site. The Air Force reports that there 
existed no basis for selection of either firm for negotiation of a con- 
tract on a single source basis and, therefore, a determination was made 
to request technical and cost proposals from both firms. 

Technical and cost proposals were received from Chelco and Gulf 
Power on November 14, 1962, and submitted to the Air Force civil 
engineers for review and analysis. Due to the requirement for a 
high degree of reliability in power supply for SPADAT, technical 
review of proposals was not completed until continued negotiation 
with both firms produced all possible information on capability of 
each firm, as well as the most reasonable rate schedule each firm could 
offer. The Air Force reports that a review of the proposals by Air 
Force engineering personnel established that either firm had the 
capability to meet the requirements of the Air Force. It was con- 
cluded that from the standpoint of overall costs to the Air Force, 
Chelco offered the most advantageous rate schedule. Award of the 
contract was therefore made to Chelco on February 18, 1963. 

Gulf Power’s letter of February 19, 1963, contends that the con- 
tract is contrary to the best interests of the United States. Gulf 
Power points out that it is an investor-owned electric utility serving 
customers in the 10 westernmost counties in Northwest Florida under 
the jurisdiction of, and subject to approval of, the Florida Railroad 
and Public Utilities Commission, the Federal Power Commission and 
the Securities and Exchange Commission. On the other hand, Chelco 
is a rural electric cooperative organized under the laws of the State 
of Florida solely “for the purpose of supplying electric energy and 
promoting and extending the use thereof in rural areas”, and whose 
rates and charges are not regulated. 

Gulf Power states that it has assumed the responsibility to supply, 
and has supplied, the electric power requirements of the Eglin Air 
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Force Base complex’since its inception in 1941. The SPADAT proj- 
ect requires service at 115 kv. and Gulf Power has operated a 115 kv. 
transmission system since 1926 and the Eglin complex is presently 
supplied by three such 115 kv. Gulf Power Company lines. It is 
pointed out that since Chelco does not now have any 115 kv. facilities 
in Northwest Florida, major additions to the cooperative system would 
be required for them to serve the 4000 kv.-a. load of the SPADAT 
project; that the nearest 115 kv. source available to Chelco is the 
Alabama Electric Cooperative in the vicinity of Opp, Alabama; and 
that the extension of 115 kv. lines from Opp to the project site plus 
the installation of diesel or other type generating equipment of 4000 
kv.-a. rating nearby, together with a connecting 115 kv. line, are 
conservatively estimated to require funds in the amount of approx- 
imately $1,150,000. In thisconnection, your letter of May 14 enclosed 
a news release by the Department of Agriculture dated April 30, 
1963, which states that the Rural Electrification Administration 
has approved a loan of $2,225,000 to Chelco to enable the cooperative 
to serve the SPADAT load at Eglin Air Force Base. You state that 
this loan will mature in 35 years and will carry a 2 percent interest 
charge whereas the Government’s cost for these funds will be 4 per- 
cent. You also enclose a computation sheet showing that Chelco 
will pay the United States $868,149 as interest on this loan over a 
85-year period and contend that the Government will pay its bond- 
holders for use of this money approximately twice this sum so that 
the certain net loss to the Government over the period of the loan 
is almost $900,000. You state that the difference annually between 
what the Air Force would pay Gulf Power for energy and what it 
has agreed to pay Chelco is $39,000 and that the “cost of money” 
loss to the Government in each of the first 5 years of the electric 
service contract is $44,500. 

Gulf Power's letter further states that although the tax component 
of materials and supplies ordinarily purchased by the Government 
would be difficult, if not impossible, to determine, such is not the case 
in the purchase of electric service from a regulated utility. It is 
alleged that the income tax component of payments to a regulated 
utility for electric service can be readily and definitely determined. 
On the other hand, it is noted that no income tax payments accrue 
to the Government from a rural electric cooperative. Gulf Power 
contends that if it were awarded the contract the incremental tax 
payment returned to the Government is conservatively calculated to 
be $43,500 per year. 

In view of the above considerations, you contend that because the 
Air Force did not take into account interest and income taxes in 
evaluating the proposals, the award of the contract to Chelco did not 
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result “to the best advantage of the Government, price and other 
factors considered” as provided in paragraph 3-101 of the Armed 
Services Procurement Regulation (ASPR). 

In addition to the above, you also contend that the award to Chelco 
is improper because the Rural Electrification Administration acted 
beyond the authority granted that agency under section 904, Title 7, 
United States Code, in making the loan, previously noted, to Chelco. 

In support of your contention that the income tax benefits accruing 
to the Government should have been considered in evaluating the 
proposals, you note that paragraph 2407.5, ASPR, which deals with 
formal advertising enumerates certain “other factors to be considered” 
in evaluating bids and among them are items of Federal, State, and 
local taxes. While none of the provisions of section III of ASPR 
enumerates taxes as a factor to be considered in evaluating quotations 
or proposals in procurements by negotiation, you say that it is reason- 
able to conclude that taxes are just as appropriate a factor to consider 
in negotiation as in procurement by formal advertising since the 
effect of taxes paid by the prospective contractor to the Government 
is the same in either case. Your letter goes on to state that: 

It can be argued convincingly that when a large load is added to an already 
going and efficiently operated electric utility company’s system, approximately 
52% of the revenue from that load goes to Federal income taxes—that the 
result is much the same as when ten additional passengers board an already 
profit-making bus. However, for the purpose of this showing we have elected 
to pursue a much more conservative approach. 

The Federal Power Commission consistently rules that a regulated electric 
utility company is entitled to a 6% rate of return [there have been instances 
recently where the Federal Power Commission has ordered investor-owned pri- 
vate utility companies to increase their rates when negotiating new contracts 
with electric cooperatives so that the utility company would be guaranteed a 6% 
rate of return]. When rate of return drops below 6%, the Utility company is 
entitled to adjust rates over its entire system to produce such a rate of return 
from the system as a whole. Rate of return is related to investment in plant 
and facilities. Therefore, when this SPADAT Load is added to Gulf Power 
Company’s system, it is inescapable that additional income taxes result. The 


income tax component of payments to a regulated utility for electric service 
can be readily and definitely determined. 


In its report to us the Air Force notes that no provision is made 
in any statute or regulation for eliminating the competitive advan- 
tages that cooperatives borrowing from the Rural Electrification 
Administration are given by statute, nor are there any provisions for 
eliminating a tax advantage one offeror may have over another. The 
Air Force believes that it would be impractical to try to eliminate 
such advantages. In this regard the Air Force states that taxes paid 
by private companies are dependent upon profits and may vary from 
time to time because of numerous factors. Interest paid by the Gov- 
ernment also varies from time to time, and is dependent on the type 
of borrowing involved. To try to isolate these factors and give them 
a numerical value would be quite difficult and would involve 
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considerable speculation. In this connection, the record discloses that 
at the time proposals were submitted Gulf Power specifically pointed 
out the income tax benefits that would accrue to the Government if 
awarded the contract, whereas Chelco specifically called attention to 
the fact that under its capital credits system of operation, receipts in 
excess of expenditures are returned to the consumers. It is stated 
that cash returned to Eglin Air Force Base on existing Chelco service 
contracts has been in excess of 12 percent of the amount billed. How- 
ever, the contracting officer concluded that Gulf Power’s claim with 
respect to interest and taxes, as well as Chelco’s position on returns 
through its capital credits system, represented intangible factors not 
subject to proper evaluation. Evaluation was therefore limited to 
comparison of rate schedules based on estimated consumption, plus a 
determination of capability to meet the requirement for service. 

We believe that the contracting officer's evaluation of proposals was 
proper and that the award to Chelco was to the best advantage of the 
Government, “price and other factors considered” within the meaning 
of section 2305 (c), Title 10, United States Code. 

Paragraph 2-407.5(e), ASPR, which deals with formal advertising, 
provides as follows: 


2407.5 Other Factors To Be Considered. The factors set forth in (a) through 
(f) below, among others, may be considered in evaluating bids. 


+. * 7 * * * * 
(e) Federal, State, and Local taxes (see section XI) 
Section XI deals with excise taxes and the provisions contained therein 
are designed to take care of contingencies as to the applicability of 
such taxes. Excise taxes, as distinguished from income taxes, are gen- 
erally measured in terms of a specified percentage of the sale price of 
the goods or services sold and also, unlike income taxes, they are gen- 
erally taken directly into account by bidders when calculating their 
bids so that the price bid will usually include an amount equal to the 
tax imposed. The constitutional uncertainty of a great variety of 
State and local taxing statutes as applied to Government contractors 
obviously poses the likelihood of large contingency factors in the 
pricing of fixed-price type contracts. Uncertainty of increases in 
tax rates in those procurements involving a long performance period 
and uncertainty as to the imposition of new taxes also increases the 
tax-contingency factor in prices offered on Government contracts. 
Section XI of ASPR provides procedures and contract clauses to be 
included in invitations for bids and requests for proposals which are 
designed to make certain, by way of price adjustments and escalation, 
that the Government will not be charged with excessive tax contin- 
gencies and will not be required to assume the burden of inapplicable 
taxes. From these considerations, it is apparent that the Federal, 
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State and local taxes enumerated in ASPR 2-407.5 as “other factors 
to be considered” were not meant to embrace income taxes which are 
not usually taken directly into account by bidders as a price com- 
ponent in computing their bids. 

While we recognize, as does the Department of the Air Force, the 
competitive problem that Gulf Power has with respect to competition 
with cooperatives like Chelco, we must also recognize that the com- 
petitive advantages enjoyed by such cooperatives are the result of tax 
and loan assistance legislation enacted by the Congress. We are aware 
of no statute or regulation which provides for consideration of pos- 
sible income tax benefits or interest costs to the Government as factors 
in selecting a contractor for award. If such factors were to be in- 
troduced into the evaluation process, it would result, in the vast 
majority of cases, in confusion and uncertainty and would place an 
unbearable, if not impossible, administrative burden on procurement 
officials. In that connection, we expressly held in B-137093, May 8, 
1959, involving a negotiated contract, that income taxes to be paid 
by a domestic firm if awarded a contract for construction of a Dam 
in Taiwan could not properly be taken into account in evaluation of 
proposals. (The successful contractor was a Panamanian firm not 
subject to United States income taxes.) We noted that since taxes 
paid to the Government must be based on the total of the firm’s opera- 
tions for the year (and in some cases for a longer period), it was 
difficult to see how such a factor could be reduced to a sufficiently defi- 
nite form at the time of award to permit its consideration in evaluat- 
ing bids or contract proposals. See also 35 Comp. Gen. 282 where 
the same result was reached with respect to interest charges incident 
to progress payments. The protesting bidder contended that progress 
payments elected to be received by the successful bidder would cause 
more administrative work than one final payment upon completion 
and that under a progress-payment provision the Government would 
incur additional cost by way of interest as a result of being required 
tu pay a sum of money sooner than it would otherwise be required to 
pay. The protestant further contended that the additional interest 
was capable of computation, since it could be determined with reason- 
able certainty the time when the Government would be required to 
make the progress payments; that the interest on such payments, at 
the rate of interest that the Government pays on its borrowed money, 
would far exceed the difference between its bid and the successful 
bid; and that the Government was required—as you contend in the 
case before us—to take such cost into consideration in evaluating bids 
under the phrase “other factors” contained in the invitation. In 
rejecting these contentions we stated: 


It is our opinion that, in the absence of express provisions and specific criteria 
set forth in the applicable invitation or regulations, the cost of additional 
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administrative expense and interest which might be involved in making progress 
payments as against a lump-sum payment upon final delivery, is too indefinite 
and speculative to be made an evaluation factor and that for the administrative 
office, in this instance, to have evaluated the bids on the basis of the bidder’s 
election to take progress payments would not have been justified. As we held 
in 83 Comp. Gen. 108 with regard to the element of prospective depreciation on 
automotive equipment, to introduce such indefinite and speculative factors into 
bid evaluations “would eventually lead to all kinds of confusion and uncertain- 
ties in the administration of the advertising for bids statutes and is not con- 
templated or authorized under the law.” 


While we realize that 35 Comp. Gen. 282 involved a procurement 
accomplished by formal advertising procedures, we perceive no reason 
why the rationale there set forth is not equally applicable to procure- 
ment by negotiation, since the need for definiteness and certainty in 
the evaluation process is just as great in the latter type of procurement 
as in the former. 

Moreover, even if we were to assume, for the sake of argument, that 
income tax benefits and interest costs to the Government can be ascer- 
tained in advance of award with the precision and certainty required 
by the evaluation process, which you contend can be done and the Air 
Force denies, we do not think that Government procurement proce- 
dure is the proper vehicle by which to equalize a competitive situation 
created by legislation unrelated to procurement law. There is no legal 
basis either for denying an award to a cooperative like Chelco, or for 
taking into consideration in the evaluation of offers factors not nor- 
mally considered, simply because of financial advantages granted to 
a particular type of business entity by the Congress. There are many 
existing unequal competitive situations of which the procurement 
laws take no notice. For example, procurement procedures do not at- 
tempt to equalize the natural competitive advantage enjoyed by a con- 
cern with respect to lower transportation costs resulting from close 
proximity of a plant to the required delivery point of the goods being 
purchased by the Government. Nor do these procedures attempt to 
equalize possible financial disadvantages with respect to income tax 
rates and tax treatment under which private individuals doing busi- 
ness with the Government must operate as opposed to the rates and 
treatment under which corporations operate. Such examples may be 
multiplied. If these factors, and factors of like nature, were to be 
given weight in the bid evaluation process so as to equalize the com- 
petitive position of bidders, that process would be fraught with specu- 
lation, confusion and suspicion. We believe that if indirect benefits 
to the Government, which in most cases are incapable of advance and 
accurate measurement, are to be introduced into the evalution process 
that result should be accomplished by legislation. 

As to whether the Rural Electrification Administration (REA) in 
making a loam to Chelco, acted beyond the authority granted it by 
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section 4 of the Rural Electrification Act of 1936, as amended (RE 
Act), 7 U.S.C. 904, this section provides, in pertinent part, as follows: 

The Administrator is authorized and empowered, from the sums hereinbefore 
authorized, to make loans for rural electrification to persons, corporations, States, 
Territories, and subdivisions and agencies thereof, municipalities, peoples’ utility 
districts and cooperative, nonprofit, or limited-dividend associations, organized 
under the laws of any State or Territory of the United States, for the purpose 
of financing the construction and operation of generating plants, electric trans- 
mission and distribution lines or systems for the furnishing of electric energy 
to persons in rural areas who are not receiving central station service. * * * 
[Italics supplied.] 

You contend in effect, that the loan in question is in violation of the 
“central station service” limitation in section 4 because (1) Eglin 
Air Force Base is receiving “central station service” from Gulf Power 
and (2) the loan is to finance facilities which will be in competition 
with, or duplicate the facilities of, Gulf Power. Your letter contains 
a number of excerpts from the legislative history of the RE Act in 
support of the proposition that the “central station service” limitation 
is designed to prevent duplication of facilities and competition with 
private utility companies. 

The record discloses that the SPADAT radar site in question is to 
be located on Range 63, Eglin Air Force Base; that Range 63 has no 
electric distribution facilities and is approximately 4 miles from the 
reservation 12 kv. distribution system ; and that during the years 1957- 
61 Chelco served facilities on this range but upon deactivation of the 
range and contract termination distribution facilities were removed. 
The record further discloses that Chelco has served the eastern part of 
Eglin Air Force Base (the SPADAT area) for 20 years and that the 
nearest 115 kv. Gulf Power lines are about 15 miles from the SPADAT 
area. The record also discloses that Chelco’s existing 44 kv. subtrans- 
mission system is incapable of handling the additional 7,500 kv-a. ca- 
pacity required by the Air Force for the SPADAT site; and that Gulf 
Power refused to negotiate or furnish Chelco an additional supply of 
power to serve the SPADAT load. 

It is clear from the foregoing that although both Chelco and Gulf 
Power serve certain areas of Eglin Air Force Base, neither is now serv- 
ing the area known as Range 63, the SPADAT radar site, that such 
site has no electric distribution facilities and apparently is approxi- 
mately 4 miles from the nearest distribution facilities and that these 
facilities are owned by Chelco. It is also clear from the facts set forth 
above that Gulf Power would have to extend its line approximately 
15 miles to serve the SPADAT radar site. Therefore, it would not be 
unreasonable to conclude that Range 63 of Eglin Air Force Base is not 
receiving central station service. 

In view of the foregoing, we would not hold that the use of REA 
loan funds for the purpose of serving the SPADAT radar site on 
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Range 63, Eglin Air Force Base, would violate the “central station 
service” limitation provisions of the Rural Electrification Act of 1936, 
as amended. 


[ B-151286 J 
Pay—Retired—“Officer” Status 


A Navy member who had active service prior to November 12, 1918, and who 
after another period of active service was placed on the temporary disability 
retired list on January 1, 1956, in his permanent rank of chief warrant officer 
comes within the term “officer” in section 102(c) of the Career Compensation 
Act of 1949, which includes commissioned warrant officer in the definition of 
“officer” and under the ruling in Zur-Linden v. United States, Ct. Cl. No. 207-58, 
decided July 18, 1962, the member may be regarded as an “officer—hereafter 
retired” within the meaning of the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942 for entitlement to increased retired pay. 


Pay—Retired—Disability—Re-Retirement 


Although a Navy member who, after active service prior to November 12, 1918, 
was placed on the disability retired list in 1923 in his permanent warrant officer 
rank of pay clerk and later, after recall to active duty, was released in 1946 
and advanced on the retired list to chief pay clerk must be regarded as a retired 
warrant officer rather than a retired commissioned warrant officer, the language 
of section 1 of the Pay Readjustment Act of 1942 relating to warrant 
officers being similar to that applicable to commissioned warrant officers on 
which the Court of Claims relied in Zur-Linden v. United States, Ct. Cl. No. 
207-58, decided July 18, 1962, to hold that such members were “officers here- 
after retired” affords a basis for concluding that the retired Navy warrant officer 
is an “officer hereafter retired” under the fourth paragraph of section 15 of the 
1942 act for increased retired pay. 


To Commander M. M. Alexander, Department of the Navy, July 17, 
1963: 


By second indorsement dated April 4, 1963, the Comptroller of the 
Navy forwarded your letter of February 14, 1963, requesting a deci- 
sion whether the rule applied by the Court of Claims in the case of 
Zur-Lindenv. United States, Ct. Cl. No. 207-58, decided July 18, 1962, 
may be followed in the cases of Chief Warrant Officer (W-3) Ernest 
T. Fleming, USNR, retired, 207008, and Chief Warrant Officer Jo- 
seph A. Farrell, USN, retired, 21639. This request for advance deci- 
sion was assigned submission No. DO-N-699 by the Department of 
Defense Military Pay and Allowance Committee. 

The members seek the difference between the retired pay they have 
received and retired pay computed on the basis of the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942, approved 
June 16, 1942, Ch. 413, 56 Stat. 368, as amended, 37 U.S.C. 115 (1958 
{d.), which provides as follows (quoting from 37 U.S.C. 115) : 

The retired pay of any officer of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, or Public Health Service who served in any capacity 
as a member of the military or naval forces of the United States prior to 
November 12, 1918, hereafter retired under any provision of law, shall, unless 


such officer is entitled to retired pay of a higher grade, be 75 per centum of 
his active duty at the time of his retirement. 
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Both members are reported to have served on active duty in the 
military or naval forces of the United States prior to November 12, 
1918. The question involved is whether the members may be consid- 
ered as “officers” hereafter retired within the meaning of the above- 
quoted statute under the rule applied by the court in the Zur-Linden 
case. 

You report that Mr. Fleming was placed on the Temporary Dis- 
ability Retired List on January 1, 1956, in his permanent rank of chief 
warrant officer (W-3), with a physical disability rating of 30 percent 
under the provisions of 37 U.S.C. 272 (1952 Ed.). Effective Octo- 
ber 1, 1960, he was transferred to the Permanent Disability Retired 
List with a disability rating of 70 percent under the provisions of 10 
U.S.C. 1210. The member’s retired pay has been computed at the 
rate of 50 percent and 70 percent of the basic pay of his rank effective 
January 1, 1956, and October 1, 1960, respectively. 

It is further reported that on February 16, 1923, Mr. Farrell was 
placed on the retired list in his permanent warrant officer rank of 
pay clerk by reason of physical disability under the provisions of 
section 1453, Revised Statutes. He was recalled to active duty on 
April 13, 1942, and released therefrom on January 14, 1946. By letter 
dated August 22, 1946, from the Secretary of the Navy, he was ad- 
vanced on the retired list to the rank of chief pay clerk under the 
provisions of section 8(a) of the act of February 21, 1946, Ch. 34, 60 
Stat. 28, 34 U.S.C. 350i (1952 Ed.). Mr. Farrell has completed a 
total of 14 years, 7 months and 7 days of active service. He has been 
receiving retired pay since January 15, 1946, computed at the rate 
of 75 percent of the base and longevity pay provided by the Pay 
Readjustment Act of 1942 for a chief warrant officer with over 12 
but less than 15 years’ service. He has received percentage increases 
in his retired pay effective May 1, 1952, April 1, 1955, and June 1, 1958, 
as provided by law for members entitled to retired pay under laws in 
effect prior to October 1, 1949. If he is considered to be an “of- 
ficer * * * hereafter retired” within the meaning of the fourth para- 
graph of section 15 of the 1942 act, he will be entitled to the difference 
between the retired pay received and retired pay computed on the 
basis of over 30 years’ service for longevity credit, which includes 
credit for over 19 years’ inactive service on the retired list, subject to 
the provisions of the act of October 9, 1940, Ch. 788, 54 Stat. 1061, 31 
U.S.C. 71a. 

The court held in the Zur-Zinden case that the plaintiff—who was 
“re-retired” and transferred to the retired list for physical disability 
after his release from active duty on March 15, 1945, as a commissioned 
warrant officer of the Navy—was an “officer * * * hereafter retired” 
within the meaning of the fourth paragraph of section 15 of the 
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1942 act. The court’s opinion was based on the language of the fourth 
and fifth paragraphs of section 8 of the 1942 act, 37 U.S.C. 108 (1946 
Ed.), which equates the remuneration for active duty applicable to 
commissioned warrant officers of the Navy with over 10 years’ com- 
missioned service to that applicable to other commissioned officers as 
established by section 1 of that act, 37 U.S.C. 101 (1946 Ed.). Specif- 
ically, the court held that “If this is so for active pay purposes it would 
seem logical for retired pay purposes also since the amount of retire- 
ment benefits are directly related to an officer’s base pay.” 

The Zur-Linden case is not squarely in point in Mr. Fleming’s situa- 
tion, since the court’s conclusion that the plaintiff was an “officer * * * 
hereafter retired” was based on language contained in section 8 of the 
1942 act which had been repealed before Mr. Fleming was retired. 
However, section 102(c) of the Career Compensation Act of 1949, 
Ch. 681, 63 Stat. 804, 37 U.S.C. 231(c), defined the term “officer” as 
including a commissioned warrant officer. Since such language is 
much clearer as to the point involved than that relied on by the court 
in the Zur-Linden case, and in view of the court’s holding in that 
case, we find no basis for a conclusion that upon his retirement 
Mr. Fleming was not an “officer * * * hereafter retired” within the 
meaning of the fourth paragraph of section 15 of the 1942 act. 

By reason of the decision of the court in the Jones case, 151 Ct. Cl. 
119, Mr. Farrell must be regarded as a retired warrant officer rather 
than a retired commissioned warrant officer. However, the language 
in the fourth and fifth paragraphs of section 8 of the 1942 act on which 
the court relied in the Zur-Zinden case, is practically the same as that 
contained in the first paragraph of that section relating to warrant 
officers. In such circumstances, the Zur-Linden case furnishes ade- 

quate basis for a conclusion that Mr. Farrell was “re-retired” as an 
“officer” in 1946 within the meaning of the fourth paragraph of sec- 
tion 15 of the 1942 act. 


Your question is answered accordingly. 


[ B-151453 J 


Quarters Allowance—Travel Status 


An Air Force Reserve officer without dependents who, pursuant to orders to 
active duty requiring several weeks of temporary duty at a base en route to his 
permanent duty station, maintained his civilian housing while he was at the 
temporary duty station until he received notification of the approval of his 
medical examination must be regarded as in a travel status from the day he 
departed from his home to proceed to the temporary duty station until arrival 
at the permanent duty station, regardless of whether or not the member main- 
tained his permanent civilian housing until the successful completion of the 
physical examination and, therefore, under 37 U.S.C. 320 prohibiting payment 
of a quarters allowance during periods of travel, the member is not entitled 
to quarters allowance while in a travel status, including the period of delay 
en route to the permanent station. 
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To Captain Herbert E. Marks, July 17, 1963: 


Reference is made to your letter of April 15, 1963, with enclosures, 
requesting reconsideration of your claim for basic allowance for 
quarters as a single officer without dependents for the period Jan- 
uary 9 to February 11, 1961, while serving on temporary duty at 
Lackland Air Force Base, Texas. You have modified the claim to 
cover only the period commencing from date of entry upon active 
duty, January 8, 1961, to date of successful completion of your medi- 
cal examination, January 18, 1961. 

Our file shows that you were called to active duty for 36 months 
under Special Orders No. A-7568 of Headquarters, Air Reserve 
Records Center (CONAC), dated December 8, 1960, and assigned to 
Myrtle Beach Air Force Base, South Carolina, for active duty as 
a first lieutenant, JAGD, with 4 weeks’ temporary duty en route at 
Lackland Air Force Base, Texas, effective January 6, 1961. Those 
orders were amended on January 23, 1961, by Special Orders No. 
MA-12, Headquarters, Lackland Military Training Center (ATC), 
to show effective date of duty as January 8, 1961. The file further 
shows that you occupied Government quarters while at Lackland Air 
Force Base and that effective February 18, 1961, you were assigned 
Government quarters at the Myrtle Beach Air Force Base by verbal 
orders of that date confirmed by Special Orders No. AC-20 of that 
base, dated February 21, 1961. 

Since you believed that the denial of the basic allowance for quar- 
ters during the period of your temporary duty assignment at Lack- 
land Air Force Base was contrary to your interpretation of 37 U.S.C. 
252 and 320, you presented claim for the basic allowance for quarters 
in letters of July 26 and November 8, 1962. Our Claims Division 
disallowed that claim on the ground that the quarters assigned to 
you were deemed to have been appropriate and adequate within the 
purview of 37 U.S.C. 252(b), which provided that except as other- 
wise provided by law, no basic allowance for quarters shall accrue 
to members of the uniformed services assigned to Government quar- 
ters or housing facilities under the jurisdiction of the uniformed 
services, appropriate to their rank, grade, or rating and adequate 
for themselves and dependents, if with dependents. It was also 
pointed out in the disallowance certificate that there are for applica- 
tion in your case the provisions of 37 U.S.C. 320, which barred pay- 
ment of the basic allowance for quarters for any period after June 29, 
1950, to any member of the uniformed services without dependents 
“while such member is in a travel * * * status between permanent 
duty stations including time granted as delay en route or proceed time.” 

You have furnished this Office with a copy of Standard Form 88 
“Report of Medical Examination,” dated January 18, 1961, and 











72 DECISIONS OF THE COMPTROLLER GENERAL [48 


invited our attention to items 6 and 17 appearing under the general 
instructions of Special Orders No. A-7568, to support your contention 
that a permanent change of station could not be effected until Jan- 
uary 18, 1961, date of approval of your medical examination, and, 
therefore, termination of “permanent civilian housing” prior to that 
date would not be practicable or wise. Items 6 and 17 stipulate that 
retention of an individual on active military service is subject to suc- 
cessful completion of medical examination and that transportation of 
dependents and shipment of household goods are not authorized until 
receipt of certificate of satisfactory completion of physical examina- 
tion. 

Paragraph 3003-la, Joint Travel Regulations, defines the term “per- 
manent change of station” and reads in pertinent part as follows: 


The term “permanent change of station”, unless otherwise qualified, means the 
transfer or assignment of a member of the uniformed services from one perma- 
nent station to another. This includes the change from home or from the place 
from which ordered to active duty, to first station upon appointment, call to 
active duty, enlistment, or induction, * * *. [Italics supplied.] 

Paragraph 3050-2, Joint Travel Regulations, defines the term “travel 
status” and reads in pertinent part as follows: 

Conditions under which travel status exists. “Travel status”, whether travel 
is performed by land, air, or sea (except as a member of the ship’s complement), 
will commence with departure from permanent duty station or ship, and will 
include any of the following conditions : 

1. Temporary duty or temporary additional duty: Travel in connection with 
necessary temporary duty or temporary additional duty, including time spent 
at a temporary duty station or a temporary additional duty station, without 
regard to whether duty is required to be performed while traveling, and without 
regard to the length of time away from the permanent duty station; [Italics 
supplied. ] 

Under the above-quoted provisions of the Joint Travel Regulations, 
it is clear that during the period commencing from the day you de- 
parted from your home to proceed to Lackland Air Force Base for 
temporary duty and terminating on the day of your arrival at the 
permanent duty station, Myrtle Beach Air Force Base, you were in a 
travel status incident to a permanent change of station. Cf. Califano 
y. United States, 145 Ct. Cl. 245, 248 (1959). It is equally clear that 
the fact that you performed temporary duty at Lackland Air Force 
Base for a period of over 4 weeks could not serve to change that status. 
Since the provisions of 37 U.S.C. 320 specifically prohibit the payment 
of a basic allowance for quarters to an officer without dependents 
while such officer is in a travel status between permanent duty stations, 
those provisions must be given effect in your case, regardless of 
whether or not you maintained “permanent civilian housing” until 
the date of the successful completion of your physical examination. 
The purpose of that provision of law, as manifest by its legislative 
history, is to prevent payment of double allowances for quarters dur- 
ing periods of travel where the travel allowance (mileage or per diem) 
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includes an allowance for quarters. See, in this connection, para- 
graph 20318 of Change 1, dated July 1, 1960, Air Force Manual 
177-105, which provides in part that a member without dependents is 
not entitled to the basic allowance for quarters while in a travel status 
including delay en route between permanent duty stations. 

The disallowance of your claim by our Claims Division was proper 
and is sustained. 


[ B-151257 J 


Transportation—Dependents—Military Personnel—Permanent v. 
Temporary Changes of Station 


A determination of the effective date of a permanent change of station for travel 
and transportation allowances for Navy members assigned to a shore-based 
mobile unit when the entire movement of the unit is not made simultaneously 
is dependent upon the actual location of the member’s basic duty assignment 
rather than upon the location of the military unit or to the administrative 
announcement of the effective date of the change; therefore, the effective date 
of a station change for a member of such a shore-based mobile unit is the date 
on which the member is required to commence travel to the new station for 
the purpose of remaining at and performing his normal duties at the new sta- 
tion, and it is immaterial whether travel is performed before or after the 
announced effective date of the change. 


To the Secretary of the Navy, July 22, 1963: 


Reference is made to letter dated March 28, 1963, from the Under 
Secretary of the Navy requesting our decision as to travel entitlements 
of Navy military personnel in connection with changes of permanent 
duty stations of mobile units. It is stated that the difficulty in this 
area stems from certain decisions of this Office pertaining to the ef- 
fective date of such changes. The movement of Airborne Early Warn- 
ing Squadron Four from Jacksonville, Florida, to Roosevelt Roads, 
Puerto Rico, is cited to illustrate the problem. 

The permanent change of station of Airborne Early Warning 
Squadron Four from Jacksonville to Roosevelt Roads was announced 
by the Chief of Naval Operations on July 16, 1960, to be effective 
August 15, 1960. On August 3, 1960, the Commander Naval Air 
Force, U.S. Atlantic Fleet, issued COMNAVAIRLANT STAFF 
NOTICE 3110 directing that the movement of the mobile unit be com- 
pleted when necessary facilities were ready at Roosevelt Roads. The 
notice further directed that prior to August 15, 1960, an initial incre- 
ment of two aircraft with crews and support personnel should move to 
Roosevelt Roads, rotating to Jacksonville as necessary for mainte- 
nance, and that the personnel would be on permanent change of duty 
orders. The Under Secretary states that the movement of Airborne 
Early Warning Squadron Four to Roosevelt-Roads was not completed 
until November 14, 1960, although the bulk of the squadron person- 
nel arrived between August 15 and 29, 1960. He explains that the 
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permanent change of station of a mobile air unit is usually accom- 
plished over a period of several weeks and that, while to the extent 
possible members of the unit together with supplies are transported in 
planes of the unit, it is not possible to transport all members in the 
unit’s planes and those who are not so transported are furnished 
individual travel orders. 

It is reported that the two aircraft which were directed to move 
prior to August 15, the announced date of the station change, 
proceeded to Roosevelt Roads on August 4, 1960—presumably under 
permanent change of station orders as directed in the above-mentioned 
notice—and that later the members of those crews received temporary 
additional duty orders to Jacksonville. It is further reported that 
under the temporary additional duty orders, per diem was paid to 
the members concerned for the time at Jacksonville on the basis of 
decision dated April 15, 1959, 388 Comp. Gen. 697, and that our Office 
issued notices of exception to such payments, citing decision of Janu- 
ary 10, 1961, B-144372. The Under Secretary cites as typical of the 
notices of exception, the exception issued in connection with the pay- 
ment of per diem to Lieutenant Commander Thomas N. Thompson, 
USN. This notice of exception reads in material part as follows: 


The permanent station of Airborne Early Warning Squadron FOUR was 
changed from Jacksonville to Roosevelt Roads, Puerto Rico, effective August 15, 
1960, however, the physical movement of the squadron’s main body was not 
accomplished until Nov. 1960. Thus, Jacksonville remained the permanent sta- 
tion of the member (for per diem purposes) until he reported to Roosevelt Roads 
on Oct. 3, 1960, for duty. * * * B-144372 of Jan. 10, 1961; 4201-4 JTR. 


The decision of April 15, 1959, cited by the Under Secretary as 
authority for the per diem payments considered the permanent change 
of station of Airborne Early Warning Squadron Eleven from Patux- 
ent River, Maryland, to Argentia, Newfoundland. A Chief of Naval 
Operations dispatch dated April 29, 1958, announced the change effec- 
tive August 1, 1958. Orders had previously been issued directing the 
members of the squadron to proceed on or about May 1, 1958, to 
Argentia for temporary additional duty for a period of approximately 
3 months. Since the date of the change of station announced in the 
dispatch of April 29, 1958, and the date of the completion of the tem- 
porary duty assignment at Argentia were the same, it was held that 
on April 30, 1958, the date of receipt of the dispatch of April 29, 
Argentia became the permanent station of the members of the squad- 
ron for travel allowance purposes. This conclusion was based on the 
established rule (paragraphs 4209 and 4258 of the Joint Travel Regu- 
lations) that when a member is directed to report for permanent duty 
at a station following completion of temporary duty assignment at 
the same place under circumstances not contemplating a return to the 
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old duty station, that station then becomes his designated place of 
duty and his permanent station. 

On the basis that the two aircraft and crews of Airborne Early 
Warning Squadron Four which traveled to Roosevelt Roads prior to 
the announced date of squadron’s permanent change of station to that 
point had notice of the change when the travel was performed, the 
decision of April 15, 1959, as the Under Secretary states, appears to 
lend support to the view that Roosevelt Roads became the permanent 
station of the members of those crews on August 4, 1960, for travel 
allowance purposes. However, the directive governing the movement 
of Airborne Early Warning Squadron Four plainly contemplated a 
return to the old duty station by these aircraft and crews for the per- 
formance of duty. Hence, the members’ basic duty assignments at 
the old station were not in fact changed and the rule on which the 
Argentia decision was based is not for application. 

The decision of January 10, 1961, B-144372, involved the permanent 
change of station of Naval Guided Missile Unit No. 51 from Yorktown, 
Virginia, to Roosevelt Roads, Puerto Rico. In that case orders had 
been issued announcing the station change effective July 1, 1958. The 
unit, however, did not move urtil on or about September 5, 1958, and 
it was held that effective date of the change for travel allowance pur- 
poses was the date on which the unit actually moved. Here again 
the basis for the decision was the view that the change of station was 
not effective for travel allowance purposes until the basic duty assign- 
iment of the members was in fact changed. In the course of the deci- 
sion we remarked that the unit appeared to be essentially a shore-based 
organization and we believed its relocation should be viewed as anal- 
ogous to the relocation of an Army unit, generally effective for pur- 
poses of travel of dependents and household effects at the time of the 
transfer of the unit personnel, rather than analogous to the change in 
home yard or home port of a vessel for such purposes. This comment, 
however, did not enlarge the scope of, or detract from, the rule men- 
tioned above but had reference to what appeared to be a view in that 
case that dependent travel and transportation entitlement of members 
in these shore-based mobile unit permanent station changes accrued on 
the basis that the change was tantamount to the change in home yard 
or home port of a vessel. See the explanation in decision of Septem- 
ber 18, 1962, B-149637, 42 Comp. Gen. 167, on this point. 

In decision of February 16, 1961, B-144933, pertaining to the an- 
nounced permanent change of station of Utility Squadron Two from 
Quonset Point, Rhode Island, to Oceana, Virginia, also referred to in 
the Under Secretary’s letter, we held that the change of station was 
not effective for travel allowance purposes until the unit actually 
moved. As in the two decisions explained above, this conclusion was 
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based on the view that in the circumstances of the case the basic 
duty assignment of the member concerned remained at the old duty 
station until the unit actually moved. 

In view of such decisions the Under Secretary asks whether the 
effective date of the permanent change of station for the members of 
Airborne Early Warning Squadron Four and in similar cases for 
travel allowance purposes is (1) the date on which each member is 
first required to commence travel to the new duty station even though 
such date is subsequent to the date of the announced change but prior 
to the specified effective date of the change, or (2) the date on which 
the movement of the entire unit is completed or the date on which 
some designated portion of the unit such as the command of the 
unit moves. 

The pertinent statute, 37 U.S.C. 404, provides for payment, under 
regulations of the Secretaries concerned, of travel and transportation 
allowances to members of the uniformed services only when away from 
their designated posts of duty. A member’s designated post of duty 
is the place where his basic duty assignment is for performance and the 
place to which he must proceed or return upon the completion of tem- 
porary duty assignments or other absences from his normal duties and, 
except as may be otherwise authorized by statute, administrative regu- 
lations issued under the cited statutory provision must be applied 
within that limitation. 38 Comp. Gen. 565. See, also, 41 Comp. Gen. 
726. 

Hence, while such factors as the location of the military unit to 
which a member is attached, or an administrative announcement of 
the effective date of change of location of such unit may be suggestive 
of the location of his designated post of duty, a determination as to 
his status during a given period in that respect must depend upon the 
actual location of his basic duty assignment even though possibly not 
corresponding at that time with the location of his assigned unit. 
Consequently, where change of station is involved, a member’s right 
to travel allowance is for determination on the basis of when the 
change in the place of his basic duty assignment actually takes place. 
In the cases outlined above, the records indicated that the entire com- 
plements of the units moved at the same time and, therefore, we said 
that the station change for all members was effective when the units 
moved. In the case of a movement of an organizational urit extend- 
ing over a period of several weeks or months, however, it is apparent 
that the place of the basic duty assignments of the various members 
of the unit will not change simultaneously. Consequently, a desig- 
nated effective date for the unit’s station change based upon the move- 
ment of a portion of the unit may no more legally serve as a basis for 
determining travel allowance entitlements than may the effective date 
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of such change as announced by the Chief of Naval Operations. It is 
our view, therefore, that the effective date of a permanent change of 
station of a member assigned to a shore-based mobile unit for travel 
and transportation allowances is the date following the announcement 
of the change on which the member is required to commence travel to 
the new station for the purpose of thereafter remaining at and perform- 
ing his normal duties at the new station. It is immaterial whether this 
travel is performed before’ or after the announced effective date of the 
change. The Under Secretary’s questions are answered accordingly 
and future audit and claims settlement action by this Office will be 
based on such conclusion. 

For the reasons set out above, the audit action taken on the payments 
of per diem to members of the squadron for duty performed at 
Jacksonville was proper. In view, however, of the apparent misun- 
derstanding as to the basis for the conclusion reached in the decision 
of April 15, 1959, and of the import of the unit movement language 
used in the decisions of January 10 and February 16, 1961, the notices 
of exception taken to such payments will be removed. 


[ B-151807 J 


Contracts—Specifications—Descriptive Data—Administrative De- 
termination 


The question of whether data and information required tu be submitted by 
bidders for Government contracts meets the data furnishing requirements in 
the invitation is a factual one primarily for determination by the procuring 
agency and when a good-faith explanation is given by the procuring agency 
indicating that the information meets the invitation requirements a contrary 
conelusion will not be made. 


Bidders—Qualifications—Time for Submission of Evidence 


A requirement in an invitation that the bidder furnish with his bid a list of 
equipment to be used in performing the contract which information does not 
limit or reduce his obligation to perform the contract is information which 
goes to the responsibility of the bidder rather than to the responsiveness of 
the bid and, therefore, such information may be submitted at any time before 
a determination as to that factor is made, even though the invitation requires 
that the equipment data be submitted with the bid and specifies that failure 
to comply will result in rejection of the bid. 


Bidders—Qualifications—Time for Submission of Evidence 


The rule that data which goes to the responsibility of the bidder to perform 
rather than to the responsiveness of the bid may be submitted at any time before 
a determination of responsibility is made applies with even greater weight 
to data to be furnished by the lowest bidder after opening since only in unusual 
circumstances, if at all, could such data affect the responsiveness of the bid. 


Contracts—Specifications—Changes, Revisions, Etc.—Obsolete, 
Ete., Propriety 


Where evidence indicates that the low bidder submitted his bid on the basis 
of a particular specification designated by number in the invitation rather than 
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on a specification identified by another number which had superseded the 
one in the invitation and that the contracting agency had continued to use 
the old specification under current contracts, the old specification is considered to 
be the one on which bidders were bidding and on which the contracting agency 
was soliciting bids. 


Contracts—Duration—Option To Extend 


Under a service contract containing an option permitting an extention for 
an additional month beyond the service year, an agreement with the contractor, 
who is the protesting second low bidder under a new invitation, to continue 
to furnish services on a day-to-day basis until the protest is resolved does not 
constitute the exercise of the option but is merely a procedure agreeable to 
both parties to furnish the services pending a final determination of the protest. 


To Burton, Heffelfinger, McCarthy & Kendrick, July 24, 1963: 


We refer to your letter of June 18, 1963, and subsequent correspond- 
ence protesting on behalf of Fuel Service of Enterprise, Inc., against 
the proposed award of a contract to the low bidder under invitation 
for bids No, 01-044-63-42 issued by the Purchasing and Contracting 
Office, Fort Rucker, Alabama, for refueling and defueling of air- 
craft at Fort Rucker and vicinity for fiscal year 1964. 

Bids were opened on May 29, 1963. The low bid was found to 
be that submitted by the Parker Oil Company at $0.0088 per gallon 
or a total annual price, based on the estimated monthly quantity 
of 1,800,000 gallons, of $190,080. The second low bidder, Fuel Service 
of Enterprise, Inc., the current contractor, offered to perform at 
$0.0132 per gallon, for a total annual price, based on the estimated 
quantity, of $285,120. The contracting officer has proposed to make 
award to the low bidder who, like the current contractor, has suc- 
cessfully performed the same service in prior years. Award has 
been held up pending resolution of the protest by our Office. Services 
are being provided in the interim, by mutual agreement, on a day- 
to-day basis, by the incumbent contractor. The contractor’s con- 
tention that the extension should have been for a fixed period is 
considered later. 

The invitation at Section II, paragraph A, requires the submission 
of certain data with each bid, including: 

1. A list of equipment (refuelers, defuelers and oilers) to be used to satisfy 
tank truck capacity requirements of paragraph entitled, “SERVICES.” 

Paragraph B of the same section provides for the submission of 
information after opening including the following: 


DATA TO BE SUBMITTED AFTER BID OPENING : 


1. Within three (3) days after date of bid opening, the lowest bidder shall 
submit a statement of his plan to make available the equipment to be used 
under the contract. If any or all of such equipment is owned by the bidder, 
the bidder shall so state. If any or all of such equipment is to be purchased, 
leased or acquired by or through other means, the bidder shall so state and 
support such statement with certified true copies of the applicable agreements. 
In addition there shall accompany the aforementioned plan, a list showing (i) 
the location or place of manufacture of the equipment and (ii) the modifications 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 79 


that are necessary to any existing equipment to meet technical requirements 
set forth in the General Delivery Provisions. 


The section at paragraph C also states: 
IMPORTANT NOTICE: 


Submission of the required data as prescribed herein is of UTMOST importance 
to the Government in making timely evaluation of bids. Thus, failure to make 
timely submission of any of the required data may result in a determination that 
a bid is unresponsive to the .Invitation for Bids or that the bidder is not a 
responsible source of supply. 


You contend, first, that the low bid should be rejected because the 
list of equipment submitted with the bid as required by Section II, 
paragraph A, is not adequate to meet the requirements imposed by 
the schedule. The list included with the low bid enumerates 23 items 
of equipment in possession of the bidder and states further: 


Parker Oil Company realizes this may not be sufficient equipment to ensure a 
maximum thirty (30) minute turn-around time. We have made the necessary 
arrangements for more equipment if needed upon award of this Contract. 


With respect to the adequacy of the listed items of equipment to 
meet the sustained delivery rate for each kind of fuel used as provided 
at Section I, paragraph 1, of the invitation, you state: 


The Contractor, Fuel Service of Enterprise, Inc., has prepared and is willing 
to exhibit a scale map covering the Fort Rucker area proper, as well as 
subsidiary outlying bases, all of which are required to be serviced under the 
contract: in question. It is the contention of the Contractor that the present 
number of trucks owned by the apparent low bidder would be wholly inadequate 
to accomplish this mission. As was pointed out in earlier correspondence, 
under the increased requirements of the Contract of 1962-63, the Contracting 
Officer stated in the IFB that, “Contractor will need approximately 21 refuel- 
ing trucks * * *”. This contract, however, with its increased requirements, 
called for the pumping of 700,000 gallons whereas in the 1963-64 IFB, pumping 
of 1,800,000 is required but the IFB omits any reference to the number of 
trucks required. However, the Contractor has computed what would seem 
to be reasonable as to the number of trucks which would be required. The 
Comptroller General’s attention is respectfully referred to page 7 of the IFB 
in which there are listed the Air Fields to be serviced, the hours of operation, 
the estimated frequency of service and the grades of fuel to be pumped. Know- 
ing the types of aircraft to be serviced at the various fields, the Contractor is 
aware that in the case of Cairns, Hanchey, Longstreet and TAC I, tricresyl 
phosphate (TCP) is also used. The Contractor has computed the minimum 
number of trucks which would be required to simultaneously service all the 
fields and the aircraft involved. While it is recognized that it possibly would 
be rare that all aircraft at all of the stated number of fields would require servic- 
ing at any one time, nonetheless the contract requires that a contractor be 
prepared so to do if called upon. From this, the Contractor has determined 
that a minimum number of 28 fueling trucks would be required to accomplish 
the mission as set forth in the IFB. 


With respect to the same matter, the report furnished by the Depart- 
ment of the Army includes findings by the contracting officer in 
part as follows: 

(1) Fuel Service’s letter of 26 June 1963, supplementing its original protest 
alleges that Parker Oil is non-responsive by reason of having made a condi- 
tional bid prohibited by amendment 2. Parker Oil submitted with its bid, data 


in letter format on equipment and personnel available. Included in this letter 
as paragraph 5, Page 1 was a statement “Parker Oil Company realizes that 
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this may not be sufficient equipment to insure a maximum thirty (30) minute 
turn-around time. We have made the necessary arrangements for more equip- 
ment if needed upon award of this contract”. In the sense of the IFB, as 
amended, this statement does not make Parker Oil’s bid conditioned or non- 
responsive. 

(2) The IFB requires the contractor to have sufficient refueler equipment 
capable of meeting a specified delivery rate. Past experience in handling this 
type of contract might well be of value in preparing a bid on this type of 
procurement action. However, experience developed at other military installa- 
tions, Army, Navy and Air Force would not be directly comparable to require- 
ments at Fort Rucker because of differences in mission, aircraft types, 
accessibility, fuel capacity and consumption. The IFB furnishes information 
necessary to evaluate the proposed contract’s requirements in terms of approx- 
imate numbers and types of aircraft; their locations; estimated hours and 
types of fuel required at each location; and additional airfields at which 
emergency and non-scheduled fuel requirements may be expressed. Both Parker 
Oil Company and Fuel Service, Incorporated, have had similar contracts at 
Fort Rucker in previous years, Fuel Service, Inc., for the past year, Parker Oil 
Company for the three previous fiscal years. 

(3) The IFB for the proposed FY 64 contract did not specify numbers of 
vehicles and equipment to be furnished as was done in past years. It does 
require sufficient equipment to meet refueler requirements, leaving quantities 
to the contractor’s managerial and technical .competence. Comparison of re- 
fueling services required at Fort Rucker to guides set forth for an Army aviation 
company in the Department of the Army Field Manual, 101-10, is not valid. 
FM 101-10 is designed for logistics planning in a combat theater of operations 
under a situation of highly mobile and widely dispersed operations, whereas 
Fort Rucker is a permanent installation with a training mission operating 
under peacetime conditions. At Fort Rucker storage tanks are easily accessible 
permiting several turn-arounds of each refueler truck during a single day’s 
operation. I consider the nineteen (19) refueling vehicles, together with the 
capability to acquire more if needed as proposed by Parker Oil, sufficient to 
satisfactorily perform the requirements of this contract. 


. * * . * * * 

5. Not required in the IFB but certainly to be considered in evaluating 
performance capability and flexibility is additional equipment mounted in several 
of Parker Oil Company’s vehicles. Thirteen (13) of his nineteen (19) refueler 
trucks have radios mounted in them permitting dispatch on call by radio 
rather than return to a central control point for routing and re-routing. 
Additionally, six of Parker Oil's trucks are equipped with booms, four with 
single booms and two with twin booms, making loading more expeditious than 
& manual reel-out and reel-in of hoses process. 

Based on the foregoing, the contracting officer has concluded that the 
Parker Oil Company has sufficient equipment and the ability to ac- 
quire more as necessary to meet the contract requirement. 

It has long been recognized that the factual determination as to 
whether that which is offered by the bidder conforms to the specifica- 
tion is to be decided primarily by the contracting agency. 17 Comp. 
Gen. 554, 557. While the rule has reference to the end product we 
see no reason why it is not also for application with respect to data 
submitted pursuant to the terms of the invitation. Therefore, and 
in view of the apparent bona fides of the Department’s explanation 
we would not be disposed to conclude that the list of equipment fur- 
nished by the low bidder does not meet the data furnishing require- 
ments of the invitation. 

However, even assuming that the equipment listed in fact did not 
meet the data furnishing requirement of the invitation, we do not 
believe that if awarded the contract the Parker Company’s obligation 
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to perform the services scheduled would thereby be in any way 
limited or reduced. The information to be furnished goes, therefore, 
not to the matter of responsiveness, the work to be performed, but 
to responsibility, the ability to perform in accordance with the specifi- 
cations. Information concerning responsibility may be submitted at 
any time before a determination as to that factor is made even where, 
as here, the invitation requires that data with respect thereto must 
be submitted with the bid and warns that failure to comply may result 
in rejection. 39 Comp. Gen. 655. 

What we have said above with respect to the data required to be 
furnished with the bid applies a fortiori to data required to be fur- 
nished by the lowest bidder within 3 days after bid opening since only 
in the most unusual circumstances, if at all, could data which is fur- 
nished after bid opening affect the responsiveness of the bid. 

You also question the capability of the low bidder to perform with 
respect to certain additional matters as follows: 

Under the pertinent provisions of the TM 10-1107, Laboratory tests are re- 
guired to be made of the fuel to be pumped in those instances “When a filter/ 
separator is initially placed in service and each three months thereafter”. 
16a(3) The Contracting Officer in the present instance knew, or should in the 
exercise of reasonable diligence have known, that the trucks intended to be 
used in the present contract had not been used by the apparent low bidder for 
approximately one year. However, no test was made nor has one been made 
by a laboratory as late as Sunday, 30 June 1963. 

With respect to the readiness of the Parker firm to perform upon 
award, the contracting officer in his findings states: 

a. On 3 June 1963, the contracting officer’s representative conducted a visual 
inspection of the vehicles proposed for use in this contract, finding that they 
were available, and in storage, (Incl No.1). 

b. Registrations of vehicles and drivers for safety purposes were completed 
on 18 June 1963, (Incl No. 2). 

ec. On 20 June 1963, interior coating was completed on Parker Oil’s trucks, 
a full two months in advance of the required date, (Incl No.3). 

d. On 28 June 1963, tests were taken on the effectiveness of filtration, by 
pumping and sampling fuel from Parker Oil’s equipment. The test results met 
the specifications referenced in the IFB (Page 11, Section III, Para D1) (Incl 
No, 4). 

Finally—and this we regard as the most significant point of the 
protest—it is urged that, while the low bidder based his bid on the 
use of filter/separators conforming to specification MIL-F-8508 and 
modifications identified by the same number with letter or number 
suffixes, the protesting bidder submitted his bid—upon a proper inter- 
pretation of the language of the invitation—in contemplation of speci- 
fication MIL-F-8901 issued February 14, 1961. The latter specifica- 
tion, which imposes a more stringent requirement, bears on its face 
legends to the effect that it supersedes MIL—F-8508, October 23, 1956, 
and that its use is mandatory on the Department of the Army. 
Specifically, you state— 


Finally, the attention of the Comptroller General is respectfully directed to 
page 9 of the IFB, paragraph 4, in which it provides that full compliance must 











82 DECISIONS OF THE COMPTROLLER GENERAL [43 


be made with TM 10-1101, TM 10-1102 and TM 10-1107, and several vthers, 
together with all changes to these publications. Reference to change 3 of 10-1107 
on page 9, Section 21 indicates that the appropriate Technical Manual having to 
do with filter/separators is MIL-F-8901. Reference to MIL-F-8901 shows that 
it supersedes MIL-F-8508, dated October, 1956, and the superseding Military 
Specification is under date of 14 February 1961. However, the IFB on page 11 
still refers to MIL—F-8508a, but does refer to the requirement for compliance 
with, “Latest revisions thereto”. The Contractor, Fuel Service of Enterprise, 
Inc., knows as a matter of fact that the apparent low bidder, Parker Oil Com- 
pany, did not, at the time of the opening of the bids on 29 May 1963, comply with 
this requirement and has not complied since that time. Furthermore, Parker 
Oil Company did not, within three days after the opening of the bids, make any 
statement in writing to the Contracting Officer which included, among other 
things, his plan showing the modifications that are necessary to any existing 
equipment to meet the technical requirements set forth in the General Delivery 
Provisions. Fuel Service of Enterprise was aware of the more recent change 
in the Technical Manuals affecting filter/separators and reflected the cost of 
making such changes in its bid when it submitted it to the Contracting Officer. 
It also prepared and planned to submit to the Contracting Officer, if it were 
found to be the low bidder, a letter as required by the IFB in which it stated its 
plan to correct the filters to comply with the provisions of TM 10-1107 change 3 
and MIL-F-8901. A copy of the letter is enclosed. 

The invitation provides on page 11, Section III, Paragraph D1, that 
all refueling vehicles shall be equipped with filter/separators conform- 
ing to specification MIL-F-8508A “and latest revisions thereto.” The 
administrative report indicates that the contracting officer and the 
low bidder contemplated that the filter/separators employed by the 
contractor would conform to MIL-F-8508A. In fact, the contracting 
agency was advised as late as June 10, 1963, by the Petroleum Liaison 
Division, Fort Worth Army Depot, that filter/separators should be 
tested on the basis of the criteria contained in the older specification. 
Tests performed on Parker’s equipment followed the cited instruction. 

The difference between the cost of meeting the old specification as 
compared to the new is significant. It has been estimated that the cost 
to the low bidder of converting his equipment from the old specifica- 
tion to the new would be approximately $7,500 and the cost for making 
the same conversion on the protesting bidder’s equipment using his 
own shops would be about $18,000. 

Evidence submitted on behalf of the protesting bidder in the letter 

quoted above and subsequently supports his position that he was 
aware of the existence of the new specification well before the invita- 
tion in question was issued. The protesting bidder contends that he 
submitted his bid in contemplation of meeting it. In this connection, 
however, we deem it pertinent to point out the following statement 
in a letter of June 20, 1963—some three weeks after bid opening— 
from the protesting bidder to the contracting officer. 
In addition to this, Section III D(1) of IFB, and Section 2 & 3 of TM 10-1101, 
Section 4 of TB QM 11-1, Section II of Circular 700-2, Section 4 of Third Army 
Manual 3A-M-69, and latest revisions thereto requires that all refueling trucks 
be equipped with Filter/Separator, Specification MIL-F-8508A, and that filter 
elements in these filters be changed at least once every 18 months. 

Also, it is understood that the services performed from July 1, 1962, 


to the present time, under contract with Fuel Service, have been on 
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the basis of compliance with MIL-F-8508A even though MIL-F-8901 
was issued in February 1961. Upon careful consideration of all of 
the evidence presented on this point, we believe that it is reasonable 
to conclude that the Fuel Service bid was submitted with the under- 
standing that MIL-F-8508 not MIL-F-8901 would apply. In view of 
the foregoing, we further conclude that all bidders in contention were 
bidding on the same basis, and that this was also the basis upon which 
the contracting agency intended to solicit bids. 

Even if it is assumed that the Fuel Service bid was submitted on the 
basis that the invitation and related documents required conformity 
with MIL—F-8901, no basis would be presented for questioning ac- 
ceptance of the low bid admittedly submitted with the understanding 
that conformity with the earlier specification only was required unless 
the invitation could properly be interpreted to require MIL-F-8901. 
We think that a sound argument may be made in support of the propo- 
sition that the phrase “latest revisions thereto” is limited to subsequent 
issuances carrying the same numerical identification with the addition 
of letter or number suffixes. Under that interpretation there would be 
no basis for regarding a superseding specification as a “revision”. 
However, in view of our conclusion as to the basis upon which the Fuel 
Service bid was submitted, we do not deem it necessary to attempt to 
decide this issue, since even conceding that the invitation did not prop- 
erly express the Government’s requirements, a valid award could result 
so long as the contending bidders bid on the real requirement. See 
B-147370, March 28, 1962. 

A question has also been raised as to whether the procuring agency 
may specify the use of MIL-F-8508 in light of the legends appearing 
on the face of the new specification and in view of the provisions of 
sections 1-105 and 1-1202 of ASPR. Our investigation discloses that 
the waiver of a new specification in a given circumstance in favor of an 
older one by a procedure similar to that employed here is not unusual 
and has generally been regarded as valid. In any case, we do not 
believe that the validity of a procurement may be attacked on the basis 
that the waiver of a specification—and certainly such waivers may be 
authorized—did not conform to the prescribed administrative proce- 
dure. See B-150713, March 26, 1963 (42 Comp. Gen. 523) ; B-131080, 
April 29, 1957. 

In summary, we conclude that there has been presented no sufficient 
basis to justify a determination that the low bid is not responsive to 
the terms of the invitation. Further, in consideration of the apparent 
reasonableness of the contracting officer’s findings quoted in part above 
in which he concludes that Parker is responsible and in view of the 
primary role of the contracting agency in such determination, we find 
no basis to question the finding of responsibility. See 39 Comp. Gen. 
468, 472. 


758-984 O-65—8 
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Finally you point out that by agreement of the parties, Fuel Service 
has been performing on a day-to-day basis since expiration of the 
prior year’s contract. You note that the contract for the last year 
contains a provision under which the contractor gives the Government 
an option to extend the contract for an additional month. You con- 
tend that in requesting Fuel Service to hold over, the Government was 
in effect exercising the option. In addition, you point out that ASPR 
1-1503(c) states that generally options will provide for a definite addi- 
tional period of performance and will not permit the Government to 
call for less than such additional period. You contend on the basis 
of the foregoing that the Government is obligated to agree to extend 
for a period of not less than 1 month. 

The cited provision of the contract permits the Government uni- 
laterally to require performance by the contractor during the option. 
The ASPR provision establishes a general rule governing option pro- 
visions in contracts. We think it appropriate to note in this instance 
that the bilateral agreement under which the contractor has carried 
over on a day-to-day basis does not in any sense constitute the exercise 
of an option. Rather, it represents a modus vivendi agreeable to both 
parties to permit a final determination of your protest prior to award. 
In addition to the interest of the contractor, the interests of the low 
bidder and of the Government are properly for consideration also. If 
the contract option had been exercised, a finding in favor of the ac- 
ceptability of the low bid at any time significantly in advance of the 
expiration of the option period would have left the Government in a 
position of paying a significantly higher price than was obtainable 
under the low bid (and, incidentally, under the second low bid) when 
there was no bar to award to the low bidder; and the period of per- 
formance by the low bidder would have been reduced to something 
significantly less than that contemplated in the invitation on the basis 
of which he presumably calculated the price offered. Therefore, we 
find no reason for taking exception to the day-to-day continuation of 
service agreed to by the protest. 

In accordance with the foregoing, we conclude that award may prop- 
erly be made to the low bidder. 


[ B-148076 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Off-Site Work 


Work performed by mechanics and laborers of contractors, subcontractors or 
materialmen off the site of a Federal construction project subject to the Davis- 
Bacon Act, 40 U.S.C. 276a, is not work “directly upon the site” within the 
meaning of that phrase in the act which phrase must be construed as work 
within the exact confines of the place of performance of the construction or the 
precise location of the work and, therefore, work performed by employees of a 
material supplier 3 miles from the construction area is not work subject to the 
minimum wage provisions of the Davis-Bacon Act. 
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To the Secretary of the Army, July 26, 1963: 


Reference is made to report dated February 20, 1962, from the 
Office of the Chief of Engineers, reference ENGGC-L, concerning 
the protest filed by Hyde Construction Company, Inc., under 
DA-34-066-CIV EN G-60-864, for construction of a spillway at Key- 
stone Dam, Oklahoma, that it improperly was required to pay mini- 
mum wages in accordance with the Davis-Bacon Act, 40 U.S.C. 276a, 
to employees of a material supplier, Traxler Materials, Inc. 

It appears from a memorandum of the district engineer dated 
July 13, 1961, attached to the report, that during April 1960, Hyde 
arranged with Traxler for the purchase of approximately 355,284 tons 
of concrete sand stockpiled at the site of the work. For a short time 
Traxler, an established supplier of fine aggregate materials, attempted 
to produce sand of a suitable quality from a location on the site and 
while doing so complied with wage requirements of the prime con- 
tract. Subsequently, in July 1960, Traxler moved its operation from 
the Government site to a privately owned location about 3 miles from 
the construction area and advised.that, because sand thereafter would 
be produced and processed off the site, it considered compliance with 
the minimum wage stipulations of the prime contract no longer to 
be necessary. 

The district engineer nevertheless directed “compliance with the 
contract labor provisions.” He stated that Traxler objected, formally 
advising through the prime contractor that any increased labor costs 
attributable to enforced compliance with the contract labor laws would 
be basis for a claim against the Government, and that the contractor 
“timely appealed” the administrative decision. In view of the fact 
that the contracting officer was authorized by section 2 of the act, 
40 U.S.C. 276a-1, to cancel the contract upon finding a failure to pay 
wages as required, Hyde had no reasonable alternative following 
rejection of the appeal but to comply under protest with the direc- 
tive requiring payment of minimum wages to Traxler’s employees; 
and we understand that wage adjustments aggregating in excess of 
$40,000 were completed in accordance therewith. 

The Office of the Chief of Engineers advised that its decision was 
premised upon a ruling obtained from the Department of Labor under 
date of October 13, 1961, “to be relied upon as provided for in 
Section 5.11” of the Secretary of Labor’s Regulations, 29 CFR, 
Subtitle A. The provisions of that section state that: 

All questions arising in any agency relating to the application and interpre 
tation of the regulations contained in this part and of the Davis-Bacon Act, as 
amended * * * shall be referred to the Secretary of Labor for appropriate 


ruling or interpretation. The rulings and interpretations of the Secretary shall 
be authoritative * * * 


The Secretary’s regulatory function is authorized by the provi- 
sions of Reorganization Plan No. 14 of 1950, 5 U.S.C. 183z-15, which 
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empower him to prescribe “appropriate standards, regulations and 
procedures” to be observed by the contracting agencies “responsible 
for the administration of” the minimum wage laws applicable to con- 
struction contracts. Limitations accompanying such authority with 
respect to the performance of enforcement duties are plainly estab- 
lished in the Presidential message adopting the Plan, which states 
that “The actual performance of enforcement activities * * * will 
remain the duty of the respective agencies awarding the contracts 
or providing the Federal assistance,” and in the report of the Sen- 
ate Committee on Expenditures in the Executive Departments (Sen- 
ate Report No. 1546, 81st Cong.), which states, “The enforcement 
and administration of labor standards are not transferred by the 
plan but remain vested in the individual agencies and departments 
of the Government.” 

These limitations have been discussed heretofore (40 Comp. Gen. 
565, 570, and B-147602, dated January 23, 1963) and it has been 
pointed out that authority to prescribe uniform and consistent stand- 
ards for observance by contracting agencies in the policing of con- 
tractors’ obligations does not include power to make individual 
enforcement determinations involving the settlement of contract con- 
ditions through which wage standards of the Davis-Bacon Act are 
made effective. Neither the Davis-Bacon Act nor the Plan evidences 
any legislative intention to modify or restrict the established con- 
tract settlement procedures of Federal agencies, or to empower the 
Secretary of Labor to do so. Insofar as the provisions of section 
5.11 contemp.ate the making of authoritative determinations in such 
areas, they obviously overreach the bounds of authorized regulation 
and are not controlling. Any other view would imply, contrary to 
the fact, a transfer of administrative enforcement responsibilities 
from the contracting agencies. 

Moreover, the authorities placed in our Office by section 3 of the 
Davis-Bacon Act, 40 U.S.C. 276a-2, to determine violators, impose 
debarment, and make wage adjustments, were not disturbed by the 
Plan. Even if the ruling in the present case could be regarded as 
no more than the prescription of a general standard, we would be 
unable in the discharge of our responsibilities to overlook the ques- 
tion raised by the protestant as to the propriety of the statutory 
interpretation relied upon. Accordingly, we have reviewed the con- 
clusion reached by the Department of Labor, carefully examining 
the explanations contained in the Solicitor of Labor’s statement to 
the Special Subcommittee on Labor (Hearings on Administration of 
the Davis-Bacon Act, 87th Cong., pages 830-831), the ruling of Octo- 
ber 13, 1961, and additional comment furnished to us in a report 
dated January 17, 1963. 
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The statement to the Special Subcommittee on Labor reasons that 
by the terms of the act subcontractors are made responsible for the 
payment of minimum wages and are identified in the same manner 
as subcontractors under the Miller Act, 40 U.S.C. 270a, that is, by 
the technical distinction recognized in the building trades. The 
term “subcontractor” appears in the Miller Act in a proviso that 
makes recourse against the payment bonds furnished thereunder 
dependent, if no contractual relationship express or implied exists 
between claimants and contractors, upon “direct contractual relation- 
ship with a subcontractor.” In MacEvoy v. United States, 322 U.S. 
102, 108, cited by the Solicitor as controlling, it was stated : 

The Miller Act itself makes no attempt to define the word “subcontrac- 
tor.” * * * Whether the word includes laborers and materialmen is not sub- 
ject to easy solution, for the word has no single exact meaning. In a broad, gen- 
eric sense a subcontractor includes anyone who has a contract to furnish labor or 
material to the prime contractor. * * * But under the more technical mean- 
ing, as established by usage in the building trades, a subcontractor is one 
who performs for and takes from the prime contractor a specific part of the 
labor or material requirements of the original contract, thus excluding ordinary 
laborers and materialmen. 

The Court decided that subcontractors were so consistently distin- 
guished from materialmen and laborers in the course of the formation 
of the act that the word “subcontractor” was used in the proviso in 
its technical sense so as to exclude materialmen and laborers. It held 
that a firm which sold “certain building materials for use in the pro- 
secution of the work” was not a “subcontractor.” In the other Federal 
case cited by the Solicitor, Basich Brothers Construction Company v. 
United States, 159 F. 2d 182, a firm furnishing rock, sand and gravel 
to the prime contractor was held to be a “subcontractor” under the 
Miller Act, not because of the location of its plant near the site of 
construction, the materials involved, or any special processing needed, 
but because it had agreed to take from the prime contractor and per- 
form a specific portion of the requirements of the original contract. 

We are not aware of any precedent supporting a view that a supplier 
of material, whether a manufacturer, wholesaler or retailer, is a “sub- 
contractor” within the meaning of the Miller Act, unless he has under- 
taken to perform a portion of the construction work called for in the 
stead of the prime contractor and to the satisfaction of the principal. 
As a matter of fact, if the definition of the term “subcontractor” 
adopted for Miller Act purposes were to govern coverage under the 
Davis-Bacon Act, it seems clear that Traxler, as one of the largest 
suppliers of aggregates in the South, would not be covered regardless 
of whether it performed immediately upon or off the site. 

In the report dated January 17, 1963, we were advised that: 


In applying the limitation as a whole, the Department uses both geographical 
and functional tests. In order to be covered by the Act, laborers and mechanics 
must be engaged at the site of operations carried out in the general area of the 
public building or work which is the subject of construction, alteration, or 
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repair, and those operations must be devoted exclusively, or virtually so, to the 
execution of the contract. These tests overlap to some extent with those used 
to determine the existence of a “subcontractor” relationship, * * * 

The Solicitor took the position that the phrase “upon the site of the 
work” does not refer to the exact location of the public building or 
public work which is the subject of the contract, but to the location 
of the work covered by the contract in a broader sense, excluding only 
very indirect or remote operations. 

Our study of the matter indicates that applicability of the Davis- 
Bacon Act is governed by the direction in section 1 that “the contrac- 
tor or his subcontractor shall pay all mechanics and laborers employed 
directly upon the site of the work” not less than the minimum wages 
specified in the contract. However, there is no express definition of 
the term “subcontractor,” which, as observed in the MacE voy case, by 
itself is susceptible of a broad definition including materialmen as well 
as to a technical definition excluding materialmen. Similarly to the 
situation in the Miller Act, any definition needed must be derived 
from the language and legislative history of the direction that mini- 
mum wages are to be paid to “all mechanics and laborers employed 
directly upon the site of the work.” 

During consideration by the House of Representatives in 1932 of 
language leading to the amendments adopted in 1935, which contained 
the phrase “directly upon the site of such work” (S. 3847, 72d Cong.), 
Congressman La Guardia complained that the bill was “not sufficiently 
broad to reach out and compel the prevailing rate of wages in the 
particular material built for that building.” He pointed out that 
“There is a difference between material like brick and cement which 
may be used anywhere and the steel structure that is made for that 
building.” Congressman Connery, speaking for the committee in 
charge, replied that, although he sympathized with the view ex- 
pressed, “if we started in to take materials in connection with this, we 
would cover many, many industries in the United States. * * * The 
committee thought that it was a little too far to go at this time.” 75 
Cong. Rec. 12366 (1932). 

Contemporaneously with adoption of the 1935 amendments, during 
consideration in the Senate of provisions which became the Emergency 
Relief Appropriation Act of 1935, 49 Stat. 115, the phrase “expendi- 
tures for direct work” was explained as including both direct and in- 
direct labor based upon the respective distinctions ordinarily made 
between labor utilized “upon the site of the project” and “labor upon 
the material which is supplied for the project.” 79 Cong. Rec. 4739-44 
(1935). 

Also of interest is a related discussion which occurred in the Senate 
during consideration of the Federal-Aid Highway Act of 1956, 23 
U.S.C. 151 note (1952 Ed., Supp. V), when a question was raised as 
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to the application of Davis-Bacon Act determined minimum wages 
to “laborers and mechanics employed by contractors or subcontractors 
on the initial construction work.” Senator Chavez, responding for the 
committee in charge, advised that the application was “At the initial 
construction place only” and agreed that the requirement applied “to 
the construction, not to the materials.” 102 Cong. Rec. 10967 (1956). 

Even without this legislative background, it seems clear that the 
express designation of “all mechanics and laborers employed directly 
upon the site of the work,” in the language providing that “the con- 
tractor or his subcontractor shall pay all mechanics and laborers em- 
ployed directly upon the site of the work,” serves the purpose of de- 
fining accurately the extent to which observance of contract wage 
conditions is required, whether by contractors, subcontractors or ma- 
terialmen. In choosing such terms to preclude applicability to workers 
engaged only indirectly or remotely, no line of differentiation was 
drawn between subcontractors and materialmen. With obvious afore- 
thought the legislators utilized a physical distinction based upon the 
precise location where the work was being performed to shut off both 
responsibility for the payment of, and protection afforded through, 
minimum wage conditions of performance. See Chambers v. W. L. 
Florence Construction Co., 36 S.E. 2d 69. In the light of this distinc- 
tion, whether or not Traxler performed as “subcontractor” is not mate- 
rial to ascertainment of the status of its employees for coverage 
purposes. 

We note the Solicitor’s suggestion that, unless the word “site” is 
given an expanded meaning, protection will be afforded only to “those 
actually engaged in contract performance.” The statutory intent was, 
of course, to protect the labor standards of local mechanics and la- 
borers whose wages might be depressed by an influx of lower paid 
workers to perform Federal construction, and from this viewpoint 
we can agree that it would be only reasonable if possible to liberally 
interpret the act’s provisions as applying minimum wage standards 
to all workers utilized by a contractor, or its subcontractors and sup- 
pliers, in the community. 

However, the propriety of adopting such an expanded or broad- 
ened meaning is not dependent upon an appraisal of the extent to 
which wage standards in a community theoretically should be or 
could be protected. The distinction made in the act between covered 
and noncovered work is specific. The meaning of “site of the work” 
is not left open to construction but is restrictively qualified by the 
term “directly upon,” which, in accordance with the usual meaning 
of the word “directly,” identifies an exact location or place. Thus, 
broader definition of the word “site” than as the exact confines of the 
place of performance of the construction work would vary the plain 
direction of the statute and would add an indeterminateness and 
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indefiniteness where none exists. In this connection, it appears clear 
that the Congress was well aware that it was common practice to 
process and fabricate materials and structural elements off the site and 
that it did not attempt to bring this portion of the work under the 
coverage provided. It follows that such practices, particularly when 
conducted by a supplier, are not an evasion of minimum wage require- 
ments, although it is recognized that instances might be found in which 
“across the street” construction activities by a contractor or subcon- 
tractor would be questionable. 

In our considered opinion the Davis-Bacon Act does not under- 
take to provide minimum wage coverage for work off the site, whether 
by contractors, subcontractors, or materialmen, even though per- 
formed in the immediate community. However desirable an extension 
of protection through coverage of such activities might appear to be, 
we are of the opinion that an amendment of the present provisions 
of the act would be necessary to authorize its provision. 

Steps to obtain such legislation apparently have been found desir- 
able by the General Subcommittee on Labor of the House Committee 
on Education and Labor, which, in its recently issued report on Ad- 
ministration of the Davis-Bacon Act (Committee Print, June 1963), 
recommends addition of language to the act to ensure authority to 
require coverage of “subcontractors who perform work off the site of 
the actual project but whose work produces items and materials specifi- 
cally and exclusively for the project.” H.R. 7075, 88th Congress, in- 
troduced to carry out the Subcommittee’s recommendations, would do 
so by amending the act to provide that “the contractor or his subcon- 
tractor shall pay all mechanics and laborers employed directly upon 
the site of the project (or at a temporary location in the general area of 
the project, performing work required by the contract)” the prescribed 
minimum wages. 

Inasmuch as the contractor was erroneously required to adjust the 
wages of Traxler’s employees pursuant to the direction of the district 
engineer, it appears that it may have a valid claim for additional costs 
of performance. See Sunswick Corporation of Delaware v. United 
States, 109 Ct. Cl. 772, 75 F. Supp. 221, certiorari denied 334 U.S. 827. 
However, it should be noted that the bare fact that the contractor was 
required to make such wage adjustments does not, in and of itself, 
show that its cost of performance was in fact increased. For example, 
there is some indication in the record that Hyde originally intended to 
produce its own sand on the site of the work. See Transcript of Pre- 
work Conference, dated January 7, 1960, at page 64. In such case, 
Hyde would have been obligated to pay laborers and mechanics en- 
gaged in sand production minimum wages in accordance with the pro- 
visions of the Davis-Bacon Act. Thus it may be that Hyde’s bid price 
reflects the Davis-Bacon minimum wages it would have been obligated 
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to pay had it produced its own sand on the site of the work in which 
case additional costs of performance would not have been incurred. 
Also, so far as appears from the present record it may be that Traxler 
based its price to the contractor in contemplation of paying Davis- 
Bacon minimum wages, it being noted that at the outset Traxler actu- 
ally performed part of its contract with Hyde on the site of the work 
and paid the minimum rates as required. Although the record does not 
reveal the terms of the contract between Hyde and Traxler, it is pos- 
sible that Hyde may be entitled under this contract to reimbursement 
from Traxler for the adjustment made to Traxler’s employees. In 
either of these situations it appears that there would be no legal obliga- 
tion on the part of the Government to reimburse the contractor for the 
wage adjustments made. We do not have sufficient facts before us, 
in the way of cost estimates and the like, to resolve these questions. 
We are, therefore, referring the matter back to your Department for 
appropriate action on the contractor’s claim for increased cost of per- 
formance. Such action should be taken in accordance with the 
considerations set forth in this decision and under the equitable adjust- 
ment provisions of the contract. See Sunswick Corporation of Dela- 
ware v. United States, supra. 

Copies of this letter are being furnished to the contractor and to 
the Secretary of Labor for their information. 


[ B-151418 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Reenlistments—Discharge at Another Station 


An Army member who subsequent to discharge and reenlistment overseas re- 
mained at his overseas station sometime before returning to the United States 
for release but who before the release was effected was reassigned to new 
station in the United States may have the orders directing a release which 
was never accomplished regarded as a permanent change of station rather than 
a transfer to a separation point for discharge and a reenlistment which would 
preclude entitlement to a dislocation allowance and, therefore, upon transfer 
to the new permanent duty station the member became entitled to a dislocation 
allowance. 


To Captain R. B. Adams, Department of the Army, July 26, 1963: 


By 3d indorsement dated April 26, 1963, the Per Diem, Travel and 
Transportation Allowance Committee forwarded your letter of 
March 13, 1963, requesting an advance decision as to the propriety 
of making payment of a dislocation allowance to Specialist 6th Class 
Jon E. Fink, Regular Army, in the circumstances presented. Your 
request has been assigned PDTATAC Control No. 63-11. 

The inclosures transmitted with the voucher show that on Septem- 
ber 1, 1961, the member, who was on duty with the 70th Medical 
Depot, APO 219, requested permission to be discharged prior to the 
expiration of his term of service in order to reenlist and be reassigned 
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to another unit in the United States Army, Europe. He was dis- 
charged on October 26, 1961, and he reenlisted at the same station 
on the next day. Orders of October 27, 1961, assigned him to the 
10th General Dispensary, APO 757, for duty, but when he reported 
at that station there was no vacancy for his grade and MOS. The 
member consequently returned to his old duty station pending a deter- 
mination to be made as to his disposition. A letter dated January 22, 
1962, Headquarters, U.S. Army, Europe, quoted a Department of 
the Army message dated January 19, 1962, which stated that the 
enlisted man’s contract of October 27, 1961, could not be voided, but 
the member could be returned to the continental United States for 
discharge, if he so desired, and that he could reenlist for any author- 
ized option available at the time of reenlistment. The file indicates 
that the member agreed to return to the United States for separation, 
and by Letter Order 02-02, dated February 12, 1962, he was reas- 
signed to the U.S. Army Transfer Station, Fort Hamilton, New 
York, for processing for separation, to report not later than Febru- 
ary 17, 1962. However, by Special Orders No. 61, U.S. Army Per- 
sonnel Center, Fort Hamilton, New York, dated March 2, 1962, the 
member was reassigned to U.S. Army Medical Optical and Mainte- 
nance Activity, St. Louis, Missouri, for duty. The file also contains 
a notation that a statement of waiver of separation was not contained 
in the enlisted man’s record upon his arrival at his station in St. Louis, 
but that he had signed a statement on February 1, 1963, that on or 
about March 1, 1962, he elected to remain on active duty and that he 
had waived his right to discharge. 

It was stated in the record that the member was returned to the 
United States at his own request for an early separation and, there- 
fore, in accordance with the principle stated in our decision of May 12, 
1959, B-135627, if he had been discharged he would not have been 
entitled to a dislocation allowance, even though he may have reenlisted 
without a break in service and then been given a permanent assign- 
ment. In view thereof, where the member, upon arriving in the 
United States, withdrew his request for separation and continued in 
the service under the existing contract, his entitlement to a dislocation 
allowance under orders to his new duty station was considered ques- 
tionable. Therefore, under the provisions of paragraph 9003-5 of 
the Joint Travel Regulations and paragraph 12-4c(2), Army Regu- 
lations 37-106, payment of the allowance was not made. 

The Per Diem, Travel and Transportation Committee, in trans- 
mitting your request for an advance decision, states that in its view 
there is an important difference between the present situation and that 
considered in the decision referred to above, in that the member in 
this case exercised his option to continue on active duty and was not 
separated. Therefore, the orders of March 2, 1962, may be 
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considered as effecting a permanent change of station from the over- 
seas permanent station to the new permanent station at St. Louis, 
Missouri. 

Under the provisions of 37 U.S.C. 407, a member of the uniformed 
services whose dependents make an authorized move in connection 
with his permanent change of station is entitled to a dislocation allow- 
ance, except in the case where he is ordered from his home to his 
first duty station or from his last duty station to his home. Para- 
graph 9003-5 of the Joint Travel Regulations, promulgated pursuant 
thereto, provides that a dislocation allowance is not payable inci- 
dent to travel performed from last duty station in one period of service 
to the first duty station in another period of service when there was 
no ordered change of station between these stations. Consistent with 
that limitation, paragraph 12-4c(2), Army Regulations 37-106, pro- 
vides that a member ordered from his old permanent station to a 
transfer activity for discharge or separation who enlists or reenlists at 
a transfer activity without a break in active service and is assigned 
a new permanent station is not entitled to payment of the dislocation 
allowance. However, subparagraph (1) provides that where a mem- 
ber is separated and enlisted or reenlisted at his old permanent sta- 
tion, in the same or a different status, without a break in active service 
and is immediately reassigned on a permanent change of station, 
he is entitled to a dislocation allowance. 

In our decision of May 12, 1959, B-135627, we stated the general 
rule that dislocation allowance is not payable to a member ordered 
from his permanent station to a processing or separation station for 
discharge who subsequently reenlists without a break in service and 
is assigned a new permanent station by orders issued at the point of 
reenlistment. See 36 Comp. Gen. 71 and 38 id. 405. In the present 
case, however, the member was reenlisted on October 27, 1961, at his 
old permanent station and he remained at that station for some time 
prior to his detachment for transfer to the United States. It may 
therefore be considered that if his reassignment pursuant to Letter 
Order 02-02, dated February 12, 1962, had been to a permanent sta- 
tion, he would have been entitled to a dislocation allowance under the 
provisions of paragraph 12-4c(1), Army Regulations 37-106. See 
B-130003, dated January 14, 1957, and 40 Comp. Gen. 251. 

While the orders of February 12, 1962, directed travel to Fort 
Hamilton for the purpose of release from active duty, such release was 
not in fact accomplished, those orders in effect being amended by the 
orders of March 2, 1962, to direct reassignment to a new duty station 
in St. Louis, Missouri. In those circumstances it may be considered 
that subsequent to his discharge on October 26 and reenlistment on 
October 27, 1961, at the 70th Medical Depot, the member was trans- 
ferred on a permanent change of station to St. Louis, Missouri, by 
Letter Orders 02-02, issued February 12, 1962, at his old permanent 
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station, as modified by Special Orders No. 61, dated March 2, 1962, and 
consequently that such transfer did not involve orders from the mem- 
ber’s home to first duty station or from last duty station to his home 
within the contemplation of the statute. He is therefore entitled to 
dislocation allowance incident to such transfer. 

Payment on the submitted voucher, which is returned herewith, is 
authorized, if otherwise correct. 


[ B-151360 J 


Military Personnel—Cadets, Midshipmen, Etc.—Ration Payment 
Concurrently With Per Diem 


Since the commuted value of rations which cadets and midshipmen at the service 
academies are entitled to receive without deduction when the ration itself is 
not furnished is more analogous to the allowance officers are entitled to receive 
than to the payment for subsistence in kind received by enlisted personnel, the 
provisions in section 3(e) of Executive Order No. 10119 precluding entisted per- 
sonnel from receiving a ration allowance when they are in a travel status are not 
applicable to cadets and midshipmen; therefore, when cadets and midshipmen 
are in a travel status receiving per diem they may also receive the commuted 
value of the ration when rations are not furnished or when required to pay for 
meals at officers’ closed mess or officers’ field ration mess. 


To the Secretary of Defense, July 30, 1963: 


Reference is made to letter of April 19, 1963, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether cadets and midshipmen at the Academies are entitled to the 
commuted value of the ration while in a travel status entitled to per 
diem under paragraph 5001 of the Joint Travel Regulations. 

The question presented is set forth in Committee Action No. 319 
of the Military Pay and Allowance Committee, Department of De- 
fense, as follows: 

Is a cadet of the United States Military Academy, the United States Air Force 
Academy, the Coast Guard Academy, or a midshipman of the United States 
Naval Academy entitled to the commuted value of the ration while he is in a 
travel status and 

(1) is not furnished rations, or 

(2) messes at an officer’s closed mess or officer's field ration mess but is re 
quired to pay for his meals? 

A discussion of this problem in Committee Action 319 points out 
that while enlisted members in receipt of per diem are not entitled to 
receive a subsistence allowance, officers continue to receive their 
subsistence allowances concurrently with per diem and, with certain 
modifications, per diem allowances are authorized for cadets and mid- 
shipmen on the same basis as officers. On the basis that cadets and 
midshipmen long have been regarded as having an officer status and 
under pertinent law and regulations are entitled to a ration or the com- 
muted value thereof at all times, the view is expressed that unless pay- 
ment of the per diem allowance constitutes payment of the commuted 
ration, they are entitled to the ration or its commuted value concur- 
rently with per diem. 
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Section 422(a) of Title 37 of the United States Code provides that 
a cadet at the United States Military Academy, the United States 
Air Force Academy, or the Coast Guard Academy, or a midshipman 
at the United States Naval Academy, is entitled to the allowances 
provided by law for a “midshipman in the Navy,” and to travel and 
transportation allowances prescribed under section 410 of Title 37 
while traveling under orders as a cadet or midshipman. Section 410 
provides that midshipmen of the United States Naval Academy and 
cadets of the United States Military Academy, the United States 
Air Force Academy and the Coast Guard Academy are entitled to 
such travel and transportation allowances, provided by section 404 
of Title 37 as prescribed by the Secretaries concerned. Subsection 
422(b) of Title 37 provides that each midshipman of the Navy to 
whom a Navy ration is not furnished is entitled to the commuted 
value of the ration in money for each day that he is on active duty, 
including each day that he is on leave, and that the Secretary of 
the Navy may prescribe regulations stating the conditions under 
which the commuted value shall be allowed and may prescribe regu- 
lations establishing the rates at which rations shall be commuted. 
Paragraph 044785 of the Navy Comptroller Manual provides, pre- 
sumably under that authority, that midshipmen at the Naval Academy 
are entitled to one ration or commutation thereof at all times. 

Section 402 of Title 37 provides generally for basic allowances for 
subsistence for members of the uniformed services. Under that sec- 
tion enlisted members are entitled to the basic allowance for subsist- 
ence on a daily basis only for periods (1) when rations in kind are 
not available, (2) when permission to mess separately is granted, 
or (3) when assigned to duty under emergency conditions where no 
messing facilities are available. They are not entitled to the allow- 
ance “while being subsisted at the expense of the United States.” 
Officers are entitled “at all times” to the basic allowance for sub- 
sistence on a monthly basis. Since officers are not subsisted in kind 
but are paid a monthly subsistence allowance and are required to pro- 
vide their own meals, it is considered that their monthly subsistence 
allowance relates to the normal condition of officers and continues to be 
payable in addition to the per diem received during periods while they 
are traveling away from their duty stations. Under normal circum- 
stances enlisted men are subsisted in kind and, under the expressed 
language of the law, the allowance does not accrue when enlisted 
personnel are in fact subsisted at Government expense. Since sec- 
tion 3(e) of Executive Order No, 10119, March 30, 1950, as amended, 
expressly provides that the term “being subsisted at Government ex- 
pense” as used in 37 U.S.C. 402 shall be considered applicable to 
enlisted members while they are in a travel status and are entitled 
to a per diem allowance in lieu of subsistence or to a mileage 
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allowance, they are not entitled to such allowance while entitled te per 
diem. ‘These general subsistence allowances provisions, however, have 
no application to cadets and midshipmen at the service academies, 
they being assimilated for subsistence allowance purposes to a “mid- 
shipman in the Navy.” 

Midshipmen in the Navy were first provided for in the act of 
March 27, 1794, 1 Stat. 350, and were denominated warrant officers. 
By the act of July 16, 1862, 12 Stat. 583, they were made ninth in 
grade in the active list of line officers of the Navy. The same act 
declared that students at the Naval Academy should be styled mid- 
shipmen. Section 12 of the act of July 15, 1870, 16 Stat. 321, later 
embodied in section 1512 of the Revised Statutes, changed the title 
of Naval Academy students to cadet-midshipmen. Subsequently, the 
act of August 5, 1882, 22 Stat. 284, changed their title to naval 
eadets. Section 1362 of the Revised Statutes named the active list of 
officers of the Navy and made midshipmen, which then included acad- 
emy students, eleventh of the list of officers. The naval appropria- 
tion act of March 3, 1883, 22 Stat. 472, however, changed the title 
of midshipmen to ensign thereby discontinuing the grade of midship- 
man in the Navy and such grade has not since been included in the 
statutory listing of officers. The act of July 1, 1902, 32 Stat. 686, 
34 U.S.C. 1081 (1952 Ed.), changed the title of Naval Academy 
students from naval cadet to midshipman. Thus, since the act of 
March 3, 1883, there has been no such rank as midshipman in the 
Navy except as it may refer to students at the Naval Academy. 

Section 1577 of the Revised Statutes provided that midshipmen 
in the Navy should be entitled to one ration, or to commutation there- 
for. This provision was in substance the same as that contained in 
section 1578 of the Revised Statutes there providing the ration for 
other officers. The composition of this ration and its commuted value 
in money were specifically fixed by statute. The ration was not then 
authorized for enlisted men. Following the change of the title of 
Naval Academy students from midshipman to naval cadet, section 
1577 of the Revised Statutes was superseded by the act of January 30, 
1885, 23 Stat. 291, providing that enlisted men, boys and naval cadets 
shall be allowed a ration, or commutation thereof in money, under 
such limitations and regulations as the Secretary of the Navy may 
prescribe. The act of July 1, 1902, supra, amended such provisions 
to change the term “naval cadet” to “midshipman” to make it agree 
with the change which it had effected in the title of Naval Academy 
students. Section 1578 of the Revised Statutes providing the ration 
for officers of the Navy was repealed by the Navy Personnel Act of 
1899 and section 13 of that act, 30 Stat. 1007, 34 U.S.C. 865 (1952 
Ed.), assimilated the Navy officers, other than midshipmen in the 
Navy (which grade then no longer existed), to officers of the Army 
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for payment and allowance purposes. Navy officers accordingly be- 
came entitled to the daily money subsistence allowance authorized for 
Army officers but Naval Academy students did not and, while subse- 
quent laws have converted enlisted men from a ration to a subsistence 
allowance basis (see the note to 10 U.S.C. 6081 (1958 Ed.)), the 
ration provisions for students at the Naval Academy are still sub- 
stantially the same as those contained in the former section 1577 of the 
Revised Statutes. 

The ration authorized for a midshipman in the Navy was not sub- 
sistence in kind and, hence, midshipmen at the Naval Academy are 
not and, at least since the enactment of section 1577 of the Revised 
Statutes, have not been subsisted in kind; they are and have been 
authorized to receive the statutory ration allowance or the com- 
muted value thereof in money: Such commuted value when fixed in 
the appropriation acts usually was larger than the commuted value 
of the daily subsistence in kind authorized for enlisted men and 
compared favorably with the daily monetary subsistence allowance 
authorized for officers. For example, the daily subsistence allow- 
ance provided by section 5 of the Pay Readjustment Act of 1942, 
56 Stat. 361, 37 U.S.C. 105 (1946 Ed.), for officers was 70 cents and 
the commuted values of the daily subsistence allowance of enlisted 
men and ration allowance authorized for midshipmen by the 1943 
Navy Appropriation Act approved February 7, 1942 (56 Stat. at 
page 62), were 55 cents and 80 cents, respectively. 

In the light of such historical background, the conclusion appears 
required that the ration presently provided for midshipmen is in all 
respects an allowance and that they are entitled to receive without 
reduction the full amount of the commuted value of the ration when 
they are not furnished the ration itself. Cadets at the other three 
service academies have similar entitlements. 

In decision of May 19, 1933, A-49018, it was held that unlike the 
commutation of subsistence for enlisted men (considered in 12 Comp. 
Gen. 620), the commuted ration as fixed in the appropriation acts 
at that time for midshipmen of the Naval Academy was not pri- 
marily a ration furnished in kind but was an allowance. A similar 
result, was reached in 13 Comp. Gen. 41, involving the ration allow- 
ance of cadets at the United States Military Academy. Being en- 
titled to credit for the commuted value of the ration on an allowance 
basis, and being entitled under the provisions of paragraph 044785, 
Navy Comptroller Manual, to one ration or commutation thereof at 
all times, the midshipmen’s situation with respect to entitlement to 
a basic allowance for subsistence more nearly approaches that of 
officers than enlisted personnel. 

While by virtue of the provisions of Executive Order No. 10119 
enlisted men in receipt of per diem are regarded as being subsisted 
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at Government expense for purposes of their subsistence allowance, 
there are no similar statutory or regulatory provisions applicable to 
midshipmen and cadets and it seems apparent that the per diem allow- 
ance authorized for travel and temporary duty may not be viewed 
as being the ration allowance authorized for midshipmen and cadets. 

Accordingly, the question presented is answered in the affirmative. 
If it is the opinion of the military departments that cadets and mid- 
shipmen should be subsisted on the same basis as enlisted personnel, 
it is suggested that consideration be given to repealing the present 
provisions for their rations and amending the provisions of 37 U.S.C. 
402(b) to include them. 


[ B-151860 J 


Maritime Matters—Mortgage Insurance—Refinancing Prohibition 


A proposal to modify a vessel mortgage that was insured under Title X of the 
Merchant Marine Act, 1936, 46 U.S.C. 1271, et seq., containing a prohibition 
against refinancing existing mortgages, to permit reduced payments over a longer 
period of time which proposal will not involve a new mortgage but will improve 
the financial position of the Government is not a refinancing transaction within 
the prohibition but is merely the rescheduling of payments under the original 
mortgage and, therefore, under the authority in section 207 of the act, 46 U.S.C. 
1117, requiring the Martime Administrator to take necessary steps to protect the 
collateral for mortgage debts, the proposal is properly for adoption. 


To the Administrator, Maritime Administration, July 30, 1963: 


Reference is made to your letter of June 21, 1963, requesting to be 
advised whether we concur in the view of your Administration that 
you have legal authority under Title XI of the Merchant Marine Act, 
1936, 46 U.S.C. 1271, et seg., as amended, to continue to insure an ex- 
isting mortgage on the S.S. Jfatsonia in the event such mortgage is 
modified to provide for an extension of its present maturity date of 
December 31, 1966, to May 9, 1969. 

In brief, the circumstances which give rise to your question are un- 
derstood to be as follows: 

The S.S. Matsonia, along with a sister ship the S.S. Zurline, has 
been operated by the Matson Navigation Company in the West Coast- 
Hawaiian service. The operation is reported to be no longer profitable, 
at least with two ships. In view thereof, the Company has proposed 
the possibility of a sale of the Zurline and retention of the Matsonia 
in the existing service, provided, however, the existing mortgage in- 
debtedness on the A/atsonia can be rescheduled to provide for reduced 
payments of the existing principal indebtedness over ‘a longer period 
of time with the balance payable at maturity. In the event this cannot 
be accomplished, it is anticipated that the operator will surrender 
the Matsonia and continue the existing service with the Lurline. 

The present total principal mortgage indebtedness outstanding on 
the Matsonia is approximately $7,185,000, of which about $1,027,000 
is under a first mortgage held by your Administration, and $6,158,000 
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is under a second mortgage held by the Crocker-Anglo National Bank 
and others, which is insured by your Administration. Both mort- 
gages are “sole recourse”, which means that the only security therefor 
is the vessel itself: The M/atsonia at the present time is reported to be 
worth substantially less than the combined balances of the mortgages, 
and its surrender by the operator would result in an immediate 
considerable loss to your Administration. Provided the second mort- 
gage can be extended to May 9, 1969, it is understood that the Matson 
Company is willing, notwithstanding the “sole recourse” provision, 
to pay $1,800,000 of the final payment due under the mortgage. In 
the light of this situation, therefore, it would appear that the financial 
position of the Government with respect to the Matsonia would be 
substantially improved should payments on the second mortgage be 
extended as proposed. You also advise that one of the features of the 
proposal, as you understand it, may be the payment of a deferral fee 
on the indebtedness payable after the present maturity date of the 
mortgage which, in essence, would amount to consideration for the 
rescheduling of payments required for a loan which already exists 
and does not indicate, or serve to create, a new loan. 

The doubt as to your authority to agree to Matson’s proposal 
appears to arise from the provisions of section 1106 of the act, 46 
U.S.C, 1276, which reads as follows: 

No provision of this title shall be construed to authorize the Secretary of Com- 
merce to insure a mortgage securing any loan or advance made prior to the 


enactment of this title, and no mortgage shall be insured for refinancing in whole 
or in part any ewvisting mortgage except— [Italics supplied.] 


There then follow four exceptions which are (1) where a substantial 
part of the new mortgage is applied to new construction, recondition- 
ing or reconstruction of one or more of the mortgaged vessels; (2) 
where the new mortgage secures the amount of an outstanding insured 
mortgage on a vessel plus the amount of an additional loan for re- 
conditioning or reconstructing the mortgage vessel; (3) where the 
Secretary insures a new mortgage for the purpose of refunding an 
insured mortgage; and (4) where the mortgage is given to finance 
the purchase of vessels acquired by the insurance fund and to secure 
loans for reconditioning and reconstructing such vessels, In addition, 
there are other conditions applicable to the exceptions among which 
is the condition here applicable to exceptions (1), (2), and (3) that 
the new mortgage not extend beyond the maturity of the existing 
mortgage. 

In view of the above, therefore, and since in your opinion the pro- 
posal in question appears not to fall within any of the exceptions to 
section 1106 of the act, the question is whether, because of the limita- 
tion of section 1106 that “no mortgage shall be insured for refinancing 
in whole or in part any existing mortgage indebtedness” except as 
therein stated, the Secretary would be precluded from continuing the 
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insurance of a mortgage under a rescheduling of payments. That is 
to say, does the rescheduling of the payment ofan existing indebted- 
ness amount to a refinancing within the meaning of the act ? 

As originally enacted, section 1106 did not include the above- 
referred-to exception (3), the so-called “refunding” exception. The 
Committee Report (H. Rept. No. 2168, 75th Cong., 3d Sess., April 20, 
1938, pp. 28-29) refers to the establishment of a revolving fund of 
$1,000,000, the limit of $200,000,000 on outstanding insurance, and 
then states: 


* * * To the extent of $20,000,000 mortgages securing existing loans or ad- 
vances may be insured if coupled with new loans or advances in a substantial 
amount of the total indebtedness. Otherwise, no authority is given to insure 
mortgages securing any loan or advance made prior to enactment of this title 
or any refinancing thereof. * * * 


The report thereafter continues by stating that the insurance provi- 
sions of Title XI follow substantially similar provisions of the Na- 
tional Housing Act as recently amended, 12 U.S.C. 1701, et seg., and 
the five sections preceding section 1106 and the two following sections 
are specifically mentioned as being substantially the same as similar 
provisions of the National Housing Act. Section 1106 is then specif- 
ically mentioned, together with the $20,000,000 limitation on existing 
indebtedness, In a paragraph dealing specifically with section 1106, 
the report calls attention to the $20,000,000 limitation on existing in- 
debtedness, and states that the section provides for insurance of “mort- 
gages securing loans in addition to these secured by mortgages 
theretofore existing and insured.” The report continues: 


*** No such “bailing out” limitations are imposed under the National 
Housing Act. However, the proposed legislation is experimental and for that 
reason the committee has thought it wise to impcse these limitations and other 
restrictions not found in that act. 


You state that in your opinion if the Secretary of Commerce has in- 
sured a mortgage under Title XI, and if the action proposed is merely 
the rescheduling of payments of existing indebtedness under such 
mortgage and does not involve the making of a new mortgage and a 
new loan in whole or in part, and if the rescheduled mortgage pay- 
ments, like the original mortgage payments, are satisfactory to the 
Secretary and fall within the specified eligibility requirements of 
Title XI, such action would not be prohibited by section 1106 but 
would be justified under the authority granted for the administration 
of Title XI. We concur in this view for the following reasons: 

As observed by you, other than the above references to the Con- 
gressional files, a thorough review of the legislative history fails to 
disclose any conclusive.evidence as to whether the quoted provisions 
of section 1106 were intended to apply in a situation of this kind. 
Under the circumstances, therefore, we believe the question can only 
be resolved by consideration of the language of the statute itself, 
and by placing on that language the interpretation which, in our view, 
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will best bespeak the apparent intent of the Congress in connection 
with a consideration of the basic purpose and policy of this Title of 
the act as a whole. Viewed in this light, we are persuaded to what we 
believe to be the logical assumption that such prohibition was de- 
signed primarily for the purpose of preventing a borrower from 
indulging in the practice of indiscreetly increasing his loan by a 
continuous issuance of mortgages to a level which ultimately would 
lead to default, thereby culminating in an unwarranted loss to the 
Government through its insurance liability to the lender. Also, we do 
not believe it was intended by the Congress that the Government 
should insure a mortgage on an existing vessel other than as contem- 
plated by the exceptions in section 1106 and by section 1107 (46 U.S.C. 
1276 and 1277), since the obvious purpose of Title XI was to encour- 
age private financing in the construction, reconstruction or recondi- 
tioning of vessels. In other words, upon reading section 1106 together 
with the exceptions thereto, it becomes apparent that this provision 
was incorporated purely for the purpose of protecting the interests 
of the Government. Conversely, in our opinion, it would appear un- 
realistic to presume that the Congress intended to preclude the Gov- 
ernment from pursuing a course of action to protect its interests, such 
as is proposed in the instant case. Otherwise, that portion of section 
207 of the act which vests in the Commission broad authority to take 
such steps as necessary to protect, preserve or improve collateral to 
secure indebtedness would be meaningless. 

In view thereof, we must conclude that (1) since no new mortgage 
is being issued for the purpose of increasing the loan, the proposal 
submitted would not come within the prohibition as contemplated by 
section 1106 of the act, 46 U.S.C. 1117, and (2) since it is reportedly 
anticipated that the operator will surrender the vessel in the event 
this cannot be accomplished, it would appear plausible for your Ad- 
ministration to exercise the above-mentioned authority vested by sec- 
tion 207 in taking appropriate steps to protect the collateral to the 
present indebtedness which ultimately may be assigned to the Gov- 
ernment. 


[ A-3051 J 


Travel Expenses—Customs Employees’ Overtime Inspection Duty— 
Party-in-Interest Liability 

The long-established holding that travel expenses of customs employees incident 
to the unlading of vessels or vehicles at night, on a Sunday or a holiday are not 
chargeable to the master, owner or agent of the vessel or vehicle under section 
5 of the act of February 13, 1911, as amended, 19 U.S.C. 267, which directs the 
charging of extra compensation to the party-in-interest but does not mention 
travel expenses, is reaffirmed. 

Appropriations—Augmentation—Official Travel Reimbursed by 
Private Parties 


Travel of customs employees incident to the unlading of vessels or vehicles at 
night, on a Sunday or on a holiday is travel on official business for which customs 
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appropriations are available and requiring the party-in-interest to provide the 
transportation before the overtime request is granted would in effect be augmen- 
tation of the appropriation; therefore, a plan to require the owner or agent of 
the vessel or vehicle to furnish the transportation is not authorized. 


To the Secretary of the Treasury, July 31, 1963: 

By letter of May 9, 1963, the Assistant Secretary requests that we 
reconsider 3 Comp. Gen. 960 in which it was held that there was no 
authority for charging a party-in-interest for the expenses of travel 
of customs employees which are incurred on assignments performed in 
unlading a vessel or vehicle at night, on Sunday, or on a holiday. 
In the event we again determine that no authority exists in the customs 
laws to charge a party-in-interest for traveling expenses, a decision 
is requested whether there would be any objection to a proposed pro- 
cedure of requiring the party-in-interest to provide the necessary 
transportation before the collector grants the request which will re- 
quire an employee to travel an unreasonable distance. 

Section 451 of the Tariff Act of 1980, as amended, 19 U.S.C. 
1451, provides that before a special license may be granted to author- 
ize the unlading of any vessel on Sunday, a holiday, or at night, the 
master, owner or agent of the vessel or vehicle shall be required to 
deposit a sufficient amount of money to pay or give bond to cover 
the “compensation and expenses” of the customs officers and em- 
ployees assigned to duty in connection with such unlading at night 
or on Sunday or a holiday, in accordance with the provisions of section 
5 of the act entitled “An Act to provide for the lading or unlading 
of vessels at night, the preliminary entry of vessels, and for other 
purposes,” approved February 13, 1911, as amended, 19 U.S.C. 267. 

In 3 Comp. Gen. 960, we held that since section 5 of the act of 
February 13, 1911, as amended, directs the Secretary of the Treasury 
to fix a reasonable rate of extra compensation on a specified basis, 
without any mention of traveling expenses, there was no authority 
for charging the master, owner or agent of the vessel or vehicle with 
such expenses. Since the issuance of 3 Comp. Gen. 960, there have 
been several amendments to section 451 of the Tariff Act; however, 
none would warrant a modification of the conclusion reached in that 
decision. 

Since the employees are ordered to carry out the assignments at 
places other than a port of entry, we would view such duty as official 
business for which travel expenses would be payable from the customs 
appropriation, it being immaterial that the travel is a direct result 
of the request for services by the party-in-interest. Requiring the 
party-in-interest to provide the necessary transportation before the 
collector grants an overtime request would in effect augment the 
appropriation made for that purpose. 15 Comp. Gen. 390, 392; 16 id. 
195. Therefore, a party-in-interest may not be required to furnish 
transportation before an overtime request is granted. - 
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[B-151785] 


Compensation—Rates—Highest Previous Rate—Adjustments— 


Under 1962 Salary Act 


Employees with prior service who were appointed before October 14, 1962, the 
effective date of the Federal Salary Reform Act of 1962, but who, because their 
service records had not been received, had two salary adjustments made at the 
same time, the first, adjusting their salaries under the highest previous rate 
rule retroactively to the date of appointment on the basis of the grade, step and 
salary rate in effect immediately prior to the 1962 act, and the second on the 
basis of the higher steps under the 1962 act, have in effect had the highest 
previous rate rule in the second adjustment applied to an action which was not 
a transfer or reassignment as defined in section 25.102 of the Federal Employees 
Pay Regulations and, therefore, the overpayment resulting from the second 
adjustment is for recovery. 


Compensation—Rates—Highest Previous Rate—Adjustments— 


Under 1962 Salary Act 


An employee who was appointed to a position in grade GS-6 step (a) prior to 
October 14, 1962, the effective date of the Federal Salary Reform Act of 1962, 
and when her previous service was verified on October 23 had her salary adjusted 
to step (g) retroactively to the date of appointment on the basis of the rate in 
effect immediately prior to the 1962 act and at the same time advanced to step 10, 
the highest rate in grade 6 under the 1962 act, from October 14, 1962, has had 
the highest previous rate rule in the case of the second advancement improperly 
applied when there was no transfer, reassignment, etc., as defined in section 
25.102 of the Federal Employees Pay Regulations and the employee is liable for 
the overpayment of compensation. 


Compensation—Rates—Highest Previous Rate—Adjustments— 


Under 1962 Salary Act 


An employee who was appointed to a GS-3 position step (a) prior to October 14, 
1962, the effective date of the Federal Salary Reform Act of 1962, and when her 
previous service in grade GS-7 was verified on October 23, 1962, had the salary 
rate increased to step (g) retroactively to the date of her appointment and at 
the same time advanced to step 10 from October 14, 1962, on the basis of the 
highest scheduled salary rate for grade GS-3 under the 1962 act has had the 
highest previous rate rule in the case of the second advancement improperly 
applied, and, therefore, the employee should have her salary adjusted to step 8 
under section 602(b) (1) which authorized the granting of a one step advance 
for employees serving in grades below 4 immediately prior to the effective date 
of the 1962 act, and the overpayment received by the employee is required to be 
recovered... 


Compensation—Rates—Highest Previous Rate—Adjustments— 
Under 1962 Salary Act 


An employee who had her salary rate reduced to $4,880, the rate for GS-4(y), 
when her saved salary rate of $5,335 (GS-5(g)) terminated in July 1962, and 
who under the Federal Salary Reform Act of 1962 had her salary adjusted to 
step 10 of GS-4, prior to completing the required 156 weeks in the next lower 
step and shortly before she was transferred and promoted to GS-7(2), has 
received an overpayment of compensation under the 1962 act which does not 
contain anything to support an adjustment without completion of the required 
service ; therefore, the employee who should have had her salary adjusted to step 
9 at $5,230 and upon promotion should have been given the equivalent of two 
step-increases or GS—7(1) $5,540 is liable for refund of the overpayment. 
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To the Secretary of Commerce, August 1, 1963: ° 

In a recent site audit of pay of civilian employees and examination 
of related records in the Office of the Secretary, Department of Com- 
merce, our Civil Accounting and Auditing Division questioned the 
administrative adjustments of the rates of compensation of Nancy 
Anthony, Dorothy M. Jones, and Laura M. Zirkle, made concurrently 
with the increases provided by the Federal Salary Reform Act of 
1962, Public Law 87-793, approved October 11, 1962, 76 Stat. 841, 
5-U.S.C. 1171 note. 

Effective September 24, 1962, Miss Anthony was appointed to the 
position of Secretary (Stenography), in the Area Redevelopment Ad- 
ministration at grade GS-6(a), $4,830 per annum, subject to adjust- 
ment upon verification of her prior Government service. Sub- 
sequently, it was ascertained that she had attained the rate of $7,186.29 
per annum, while employed in the House of Representatives, and on 
October 23, 1962, a personnel action was processed which increased 
her entrance rate to GS-6(g), $5,820 per annum, retroactively to the 
date of the appointment. On the same day a second personnel action 
was processed which advanced her to GS-6(10), $6,565 per annum, 
effective October 14, 1962, the effective date of Public Law 87-793, 
above. 

Effective September 19, 1962, Mrs. Jones was given a temporary 
position (made permanent December 9, 1962) of Clerk-Typist, grade 
GS-3(a), in the Area Redevelopment Administration at $3,760 per 
annum, subject to adjustment upon verification of her prior Govern- 
ment service. Upon ascertaining that Mrs. Jones previously held a 
position in grade GS-7 in another agency, a personnel action was 
processed on October 23, 1962, which increased her entrance rate 
to GS-3(g), $4,390, retroactively to the date of her appointment 
and, as in the case of Miss Anthony, a second personnel action was 
processed on the same day which advanced her to step 10, $4,830 per 
annum, effective October 14, 1962. 

On October 14, 1962, Mrs. Laura Zirkle, an employee of the Bureau 
of the Census in grade GS-4(9), $4,880 per annum, was advanced 
to GS-4(10) at $5,370 and on January 19, 1963, was reassigned with 
promotion to the Business and Defense Services Administration at 
GS-7 (2), $5,725 per annum. 

The provisions for adjustments in the salary rates of Miss Anthony 
and Mrs. Jones were made in order to give them the benefits of the 
highest previous rate rule set forth in section 25.103(b) of the Federal 
Employees Pay Regulations (Z1-315) in pertinent part as follows: 

(b) Position or appointment changes. Subject to the mandatory requirements 
of paragraph (g) of this section and section 25.104, an employee who is re- 
employed, transferred, reassigned, promoted, repromoted or demoted, may be 


paid at any scheduled rate for his grade which does not exceed his highest pre- 
vious rate. * * * 
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On the date the appointments were made the highest scheduled rate 
for grade GS-6 was step (g) at $5,820 per annum, and for grade GS-3, 
step (g) at $4,390 per annum. These rates remained in effect until 
October 14, 1962, the effective date of Public Law 87-793, above. 
Consequently, the personnel actions by which the employees were 
granted those rates retroactively to the date of their appointments were 
in accord with the quoted portion of the regulations and the notations 
recorded on the papers (Form 50—Notification of Personnel Action) 
which evidenced their appointments. 

The Federal Salary Reform Act of 1962, identifies the within-grade 
salary steps numerically rather than alphabetically. Steps “a” 
through “g” became steps “1” through “7.” In addition it converted 
the last three steps (theretofore known as longevity steps x, y, and z) 
to scheduled salary steps. Thus, with the effective date of that act, 
step 10 at $6,565 became the highest scheduled salary rate in grade 
GS-6 while step 10 at $4,830 became the highest scheduled rate in 
grade GS-3. 

In response to the questions raised during the audit the certifying 
officer contended that since the employees’ service folders were not 
received before the effective date of the Federal Salary Reform Act 
of 1962, the adjustments which placed the employees in step 10 of 
their grades were correct. 

Under the statute and applicable regulations the highest salary 
rates permissible at the time of such appointments were those provided 
for steps 7 of the grades, and upon the retroactively effective adjust- 
ments such rates became their correct and legal rates of compensation 
from the dates of their appointments until the new pay act became 
effective. 

Section 602(b)(3) of the Federal Salary Reform Act of 1962, 5 
U.S.C. 1113 note, above, provides: 

(3) If the officer or employee is receiving basic compensation immediately 
prior to the first day of the first pay period which begins on or after the date of 
enactment of this Act at the first, second, third, fourth, fifth, sixth, or seventh 
scheduled rate, or at the first, second, or third longevity rate, of grade 4, 5, 6, 7, 
8, 9, or 10 of the General Schedule of the Classification Act of 1949, as amended, 
he shall receive a rate of basic compensation at the corresponding first, second, 
third, fourth, fifth, sixth, seventh, eighth, ninth, or tenth rate of the appropriate 
grade in effect on and after such day. 

Since Miss Anthony’s correct grade, step, and salary rate were GS-6, 
step g, $5,820, immediately prior to the effective date of the act, her 
grade, step, and salary rate became GS-6, step 7, $6,055 per annum, 
with the effective date thereof. 

While section 602(b) (1) of the act, 5 U.S.C. 1113 note, also bases 
the increase granted therein upon the salary rate the employee was re- 
ceiving immediately prior to the effective date of the act, it provides 
for a one-step advance for employees serving in grades below 4. 
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Therefore, Mrs. Jones became entitled to grade GS-3, step 8, $4,580 
per annum, under the new act. 

Under the regulations quoted in part herein, an employee’s highest 
previous rate may be taken into consideration in fixing his salary rate 
upon reemployment, transfer, reassignment, promotion, repromotion 
or demotion. We find nothing in the regulations or in the 1962 pay 
act which authorizes consideration of the highest previous rate other 
than in connection with such personnel actions. Since Miss Anthony 
and Mrs. Jones were not transferred, reassigned, etc., as those terms 
are defined in section 25.102 of the Federal Employees Pay Regula- 
tions, the second personnel actions purporting to place them in step 
10 of their grades were erroneous. 

So far as pertinent here, the record shows that Mrs. Zirkle was 
promoted from grade GS-4(x) to GS-5(g) on October 20, 1957. 
However, on July 10, 1960, she was reduced to GS-4 with a saved 
pay rate of $5,335, which she continued'to receive for 2 years or 
until July 10, 1962. See 5 U.S.C. 1107(a). Meanwhile, on Octo- 
ber 16, 1960, she received a temporary appointment to grade 
GS-5(g), in which she served until June 24, 1962. This temporary 
promotion did not interrupt the waiting period of 3 years then 
required for longevity step increases. See Public Law 86-769, ap- 
proved September 13, 1960, 13 U.S.C, 24. Therefore, Mrs. Zirkle 
reached the second longevity step (y) of her permanent grade in 
October 1960 and the new waiting period of 156 weeks required to 
attain the third longevity step (now scheduled salary step 10) began 
and would not have been completed until October 1963. However, 
with the advancement to step (y) she could not be given a salary 
increase for the reason that the saved pay rate she was receiving was 
in excess of the rate prescribed by law for that step. 

Mrs. Zirkle’s entitlement to the saved pay rate of $5,335 (GS-5(g) ) 
terminated on July 10, 1962, and her salary rate was reduced at that 
time to $4,880 which was the legal rate for GS-4(y), the grade in 
which she was serving. On October 14, 1962, the éffective date of the 
pay act of 1962 she was placed in step 10 of the grade. Mrs. Zirkle 
had not completed the required 156 weeks in the next lower step and 
we find nothing in the new pay act to support such action. There- 
after, on January 19, 1963, she was transferred and promoted to grade 

GS-7(2). Under the subsection of the act quoted herein, it is our 
view that on October 14 she should have been placed in step 9 at $5,230 
and upon promotion she should have been given the equivalent of 
two step-increases or GS-7(1), $5,540 per annum. The salary rates 
of the employees should be adjusted accordingly. However, we have 
been informed that Miss Anthony transferred to the Civil Rights 
Commission on March 15, 1963. 
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Since we are without authority to waive recovery of the overpay- 
ments involved appropriate action should be taken by your Depart- 
ment to effect recovery thereof from Mrs. Jones and Mrs. Zirkle. 
Our Civil Accounting and Auditing Division will initiate the action 
to effect recovery from Miss Anthony. 


_ [B-151845] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Time Limitation 


A change of temporary duty orders, which assigned a group of Navy members 
to temporary duty for a short period while a vessel was being fitted out until its 
commissioning date, to terminate the temporary duty and make the assignment 
to the same place which was the home port of the vessel a permanent change of 
station when it was learned that the commissioning date had been rescheduled 
for more than 6 months later is proper under paragraph 3002-4 of the Navy 
Travel Instructions which provides with respect to secretarial approval for 
prolonged extensions of temporary duty beyond 6 months that the date for com- 
puting the 6 months will be from the date of the determination to order the 
extension rather than from the date of the previously rescheduled commissioning 
date and, therefore, per diem for temporary duty terminated on the date the 
members were notified of the permanent change of station. 


To Ensign M. J. Hooley, Department of the Navy, August 1, 1963: 

Reference is made to your letter of January 3, 1963, submitting 
through administrative channels for an advance decision the claims of 
Lieutenant (jg) Paul T. Trageser, USNR, Ensign Edward E. Kemp, 
USN, and Normand O. Hamel, SKCA, USN, for per diem for the 
periods May 3, May 19 and May 3 to November 3, 1962, respectively, 
incident to duty at Boston Naval Shipyard, Boston, Massachusetts, 
in connection with the fitting out of the U.S.S. Albany. The request 
was assigned PDTATAC Control No. 63-13 and forwarded to us by 
fourth indorsement dated June 17, 1963, of the Per Diem, Travel and 
Transportation Allowance Committee. 

It is administratively reported that during the fall of 1961, the 
commissioning date of the U.S.S. Albany was established as May 25, 
1962, and the Chief of Naval Personnel began issuing orders to mem- 
bers. In January 1962 members began reporting for temporary duty 
in connection with conversion and fitting out of the U.S.S. Albany 
and for duty on board when commissioned. On January 17, 1962, the 
announced commissioning date was changed from May 25 to June 30, 
1962, and on April 21, 1962, the commissioning date was again re- 
scheduled to November 1, 1962. Since on the last change the period 
from the date of determination of the new date to the expected date 
of commissioning was in excess of 6 months and as the home port of 
the U.S.S. Albany had been announced as Boston, a decision was made 
by the Bureau of Naval Personnel to modify all orders assigning 
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members to temporary duty in connection with the fitting out of the 
ship to specify “for duty.” 

Each of the claimants’ original orders provided for temporary duty 
in connection with the fitting out of the U.S.S. Albany and duty on 
board when commissioned. Pursuant to their individual orders Mr. 
Trageser and Mr. Hamel reported to the Commander, Boston Naval 
Shipyard on March 26 and February 26, 1962, respectively, and were 
paid per diem until May 3, 1962, when they received notice that the 
nature of their assignment at the shipyard was changed from tempo- 
rary duty to permanent duty in accordance with orders from the 
Bureau of Naval Personnel, and the payment of per diem was discon- 
tinued. Mr. Kemp did not report to the Commander, Boston Naval 
Shipyard, until May 18, 1962, under his orders of February 26, 1962, 
since he was directed to first attend a 6-week naval officer indoctrina- 
tion course at Newport, Rhode Island, where on May 3, 1962, he was 
notified of the modification of his orders. Hence, he received no per 
diem at Boston in connection with the fitting out of the U.S.S. Albany. 

The claims are predicated on the provisions of paragraphs 3003—2c 
and 4206 of the Joint Travel Regulations and paragraph 3002-8 
of the Navy Travel Instructions. It is contended, in substance, that 
under such provisions the complete period of duty at Boston prior to 
November 3, 1962, the date of actual commissioning of the U.S.S. 
Albany, was in fact temporary duty for which per diem is payable 
und that the changing of the assignment to regular duty by orders of 
the Bureau of Naval Personnel was contrary to the applicable law and 
regulations inasmuch as the scheduled commissioning date of Novem- 
ber 1, 1962, did not exceed the previously scheduled date of June 30, 
1962, by more than 6 months. 

Paragraph 4206 of the Joint Travel Regulations promulgated by 
the Secretaries pursuant to the authority contained in 37 U.S.C. 404, 
authorizes the payment of a per diem allowance to a member when he 
is assigned to temporary duty in connection with fitting out or con- 
version of a vessel. Temporary or temporary additional duty assign- 
ments are specifically limited by the provisions of paragraph 3003-2 
of the regulations to periods not in excess of 6 months except that such 
duty may be authorized or approved for longer periods by the Secre- 
taries or their appropriate designees when unusual or emergency 
circumstances or the exigencies of the service appear to require assign- 
ments for periods of more than 6 months under conditions where it 
would be impracticable or uneconomical to effect a permanent change 
of station. It is further provided that such provisions do not pre- 
clude bona fide extensions that are required by a definite change or 
unforseen expansion in duty or by unforseen delays, even though such 
extensions when added to the originally authorized period total more 
than 6 months. 
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Paragraph 3002-3 of the Navy Travel Instructions is as follows: 


3. APPROVAL NOT REQUIRED. In instances where a temporary assign- 

ment will be contemplated to be of less than 6 months’ duration, but bona fide 
extensions will cause the actual duration to extend beyond 6 months, specific 
approval is not required unless any required extension is of itself contemplated 
to be in excess of 6 months. These extensions of duration, as discussed in the 
Joint Travel Regulations, par. 3003-2c, include such occurrences as slippages 
in a ship’s construction schedule. 
It appears that the claimants rely on the wording of the above-quoted 
paragraph for main support of their contentions as the duty extension 
required by rescheduling the commissioning date of the U.S.S. Albany 
to November 1, 1962, was not “of itself” in excess of 6 months beyond 
the previously scheduled date of June 30, 1962. While such provision 
does not require approval by the Secretary or his designee for exten- 
sions of less than 6 months, it seems apparent that such approval is 
contemplated if it is decided that a required extension will exceed 6 
months, such period to be computed from the date of the decision to 
order the extension. Any doubt that might exist with respect to com- 
puting such period on that basis is clearly resolved by the provisions 
of subparagraph 4 of paragraph 3002 of the Navy Travel Instructions 
as follows: 

4. MODIFICATION OF ORDERS REQUIRED. As indicated in subpar. 1, 

temporary duty orders are issued when the contemplated period will be 6 months 
or less. However, if at any time during a temporary assignment it is determined 
that an extension of six or more remaining months is necessary from the date of 
determination, either approval of the additional period or modification of orders 
to “duty” vice “temporary duty” is necessary. All such cases will be referred to 
the Chief of Naval Personnel or Commandant of the Marine Corps (Code DF), 
as appropriate, for resolution. [Italics supplied.] 
It is clear that such provision requires the modification of temporary 
duty orders to permanent duty when, during a period of temporary 
duty, it is determined that the duty will be increased to more than 6 re- 
maining months from the date of determination, unless otherwise ap- 
proved by the Chief of Naval Personnel pursuant to the authority 
delegated to him by the Secretary of the Navy under the provisions of 
paragraph 3003-2 of the Joint Travel Regulations, supra. 


The purpose of subparagraph 4 is to prevent temporary duty assign- 


ments from prospectively exceeding 6 months and it is consistent with 


the well-established principle that the applicable law and regulations 
authorize travel allowances only for periods members are in a travel 
status away from their designated posts of duty and do not contem- 
plate the payment of per diem for duty whose foreseeable duration 
extends beyond reasonable temporary duty time limitations, such duty 
then being considered as performed, in fact, at-the member’s perma- 
nent duty station. See 36 Comp. Gen. 757. In our decision of June 22, 
1959, 38 Comp. Gen. 853, it was stated that the statutory authority 
(now codified in 37 U.S.C. 404) while expressly providing for periods 
of absence from the designated posts of duty regardless of length of 
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time away from such duty posts, does not contemplate a continuation 
of payments for long periods of time. It was further observed that 
there must be some reasonable time limitation for temporary duty 
assignments, and that the time limitation of 6 months is a reasonable 
criterion to follow under ordinary circumstances. 

The original basic orders assigning the claimants to temporary duty 
were issued on the assumption that the fitting out period of the U.S.S. 
Albany would not be of prolonged duration. Such assumption proved 
to be erroneous and in accordance with the provisions of paragraph 
3002-4 of the Navy Travel Instructions orders were issued terminat- 
ing the temporary duty assignments when it was determined from 
the best information then available that more than 6 months would 
be required to ready the ship for commissioning. The present record 
does not indicate that the permanent changes of station were im- 
practicable or uneconomical but on the contrary, in view of the fact 
that the homeport of the U.S.S. Albany had been announced as 
Boston, Massachusetts, the same location where the ship was being 
fitted out, it seems clear that the changes of station were in the best 
interests of the Government. 

In such circumstances, it is concluded that the claimants’ assignments 
to the Boston Naval Shipyard for temporary duty were properly 
terminated effective May 3, 1962, when they were notified that their 
orders were changed or modified to specify for “duty” at that location. 
Accordingly, no right to per diem accrued to the claimants for the 
duty performed at Boston during the periods claimed and the claims 
together with supporting papers will be retained here. 


[B-151995] 


Records—Microfilm, Etc.—Expenses in Preparing for Government 
Use by Nonlitigants 


The screening and processing of microfilm records of a bank in compliance with 
a subpoena duces tecum for documentary evidence to be used by the Government 
in an administrative or judicial proceeding not involving the bank, which process- 
ing is not only time consuming but requires special equipment to produce the 
copies, places a financial burden on the bank for the benefit of the Government 
and, therefore, reasonable expenses incident to the preparation of reproductions 
obtained from microfilm, which is admissible under 28 U.S.C. 1732(b), may be 
paid from appropriated funds of the agency conducting the investigation. 


To Arthur Kiesar, Securities and Exchange Commission, August 1, 


1963: 


Your letter of July 2, 1963, forwarded for our consideration a ques- 
tion concerning the payment of a claim presented by the First State 
Bank, Abilene, Texas in the amount of $48.50 for reimbursement of 
services rendered by the bank during an investigation conducted by 
the staff of the Securities and Exchange Commission. Your office 
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had questioned the propriety of paying a part of these expenses which 
are incident to the extra labor and equipment required for processing 
where the records are preserved on microfilm. 

You indicated the expense in question resulted from an investigation 
activity of your Commission which may result in an administrative 
hearing or civil or criminal trial. In the course of this investigation, 
certain evidence must be obtained from banks throughout the country 
pertaining to the financial activities of their customers for use in the 
hearing or trial. In most instances the information may be obtained 
only by the use of a subpoena duces tecum. Where a bank is reluctant 
to release the original record your agency pays a reasonable charge for 
photostatic copies of the records. Recently, your investigators have 
found that many bank records are on microfilm and a time consuming 
screening process is involved prior to the records being available for 
photostating. The First State Bank contends, with which you agree, 
that production of the microfilm represents full compliance with the 
subpoena. It is your contention, therefore, that the labor incident to 
the screening of the microfilm to obtain the selected material for photo- 
stating would be a proper item of expense. 

You point to two decisions of this Office wherein it is recognized 
that expenses incurred by the party in complying with a subpoena 
duces tecum issued on behalf of the Government may be paid on the 
basis that such expenses are necessary and incident to the procurement 
of the documentary evidence called for by the subpoena and needed 
by the Government (1 Comp. Gen. 442 and 8 7d. 19), but express some 
doubt as to whether it would be within the discretion of the Securities 
and Exchange Commission to allow the expense here involved. 

The practice of maintaining records in business or professional 
activities on microfilm is one which has of recent years gained recogni- 
tion as beneficial and desirable, particularly, where the generation 
of documents is large and storage of such records must be accom- 
plished in a minimum of space. The use of microfilm records permits 
the destruction of the original in order to accomplish its intended 
purpose of reducing the volume of records. We find evidence of the 
acceptance of this practice in the following instance. The substitu- 
tion of the enlarged reproduced copies of business and public records 
from the microfilm has been recognized under the laws of many of 
the States and the United States as tantamount to the furnishing of 
the original records insofar as their admissibility under the rules of 
evidence are concerned. See annotations in 76 ALR 2d 1377 regarding 
the Uniform Photographic Copies of Business and Public Records 
as Evidence Act. 

Title 28 U.S.C., section 1732(b) authorizes, in judicial and admin- 
istration proceedings, the recognition of the reproduced copy, when 
so identified, as admissible in evidence as the original itself. While 
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this law permits the furnishing of reproduced copies from the micro- 
film records in lieu of the originals which have been destroyed, there 
is nothing contained therein as to who is to bear the cost of furnishing 
the photographic copies. Nor is there anything which sheds any light 
on the question as to whether compliance with a subpoena duces tecum 
would require more than the furnishing of the microfilm, such as the 
screening and processing of the microfilm records. Your letter indi- 
cates that in the instant case the screening of the microfilm material to 
obtain the selected material for photostating is time consuming requir- 
ing the use of special equipment to produce the required copies. 
Under these circumstances, there is sufficient basis for determining that 
such processing of microfilm records places a financial burden upon 
the bank for the benefit of the Federal Government. This Office, in 
1 Comp. Gen. 442, recognized that the expenses incident to compliance 
with a subpoena duces tecum when burdensome to the party to whom 
directed and such party is not a party to the suit or proceeding, should 
be borne by the Government where the documents needed will serve a 
Government purpose. See, also, For v. House, 29 F. Supp. 673 and 
Shepherd v. Castle, 20 F.R.D. 184, wherein unreasonable and oppres- 
sive costs of complying with a subpoena duces tecum as to a nonliti- 
gant party was held to be a proper cost of the litigant or litigants 
involved. 

Under the circumstances in this case where the documents sub- 
poenaed serve a Government purpose and where reproductions of such 
records are obtained from microfilm, as recognized under the provi- 
sions in 28 U.S.C. 1732(b), supra, this Office will not object to the 
reimbursement by the Government, to a party not involved in the 
proceedings and to whom a subpoena is addressed, for reasonable proc- 
essing expenses incident to the preparation of the reproductions of 
such microfilm records. The claim of the First State Bank of Abilene 
may be paid in the amount claimed, if otherwise correct. 


[B-123209] 


Veterans- —-Insurance—-Pay Allotments—Member’s Authorization 


A proposal to automatically increase allotments of pay of members of the uni- 
formed services to pay Veterans Administration for insurance premiums when 
term policies are renewed pursuant to 38 U.S.C. 705 would in effect result in 
the diversion of a portion of the member’s take-home pay without his express 
authorization or consent and, in the absence of a statute authorizing automatic 
allotments, the proposal may not be approved. 


To the Administrator, Veterans Administration, August 2, 1963: 
Further reference is made to your letter of July 3, 1963, with en- 
closure, requesting advice as to whether we “would object to a pro- 
posed arrangement whereby service departments would automatically 
increase servicemens’ allotments of pay to the Veterans Administration 


ee 
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for insurance premiums without their expressed authorization when 
term policies are renewed for an additional 5-year period.” 

You state that such an arrangement would facilitate the implemen- 
tation of section 705 of Title 38, United States Code, which provides 
in pertinent part as follows: 

At the expiration of any term period any five-year level premium term policy 
which has not been exchanged or converted to a permanent plan of insurance 
and which is not lapsed shall be renewed as level premium term insurance with- 
out application for a successive five-year period at the premium rate for the 
attained age without medical examination. 

You point out that at the expiration of a 5-year level premium 
term policy period the service departments continue the existing allot- 
ment until the serviceman authorizes a superseding increased allot- 
ment. It is stated that this has imposed an administrative burden 
upon the Veterans Administration and, you believe, upon the service 
departments. You say that this necessitates correspondence with 
the serviceman requesting that he arrange with his service department 
for an increased allotment, and that the frequent movement of mili- 
tary personnel often causes delay in receipt of these requests and 
appropriate action by them. Also, it is stated that processing of irreg- 
ular premium remittances increases processing costs and results in 
additional record keeping by the Veterans Administration. It is 
your view that present processing by the service departments should 
result in additional administrative costs in their operations. The 
present arrangement, it is stated, increases the possibility of lapse of 
servicemen’s insurance policies. 

You state that the Department of Defense believes that the proposed 
arrangement may be legally objectionable in view of our decision of 
January 25, 1956, B-123209. If we are required to object to the pro- 
posal, you ask whether an alternative proposal would be acceptable 
which would revise Department of Defense Form DD 234 (Allot- 
ment Authorization to Start or Stop Allotments) to authorize any 
increased amount of allotment required to cover the increased Veter- 
ans Administration premium at the expiration of any period of a 
5-year level premium term policy. 

Section 708 of Title 38, U.S. Code, provides in part that the Ad- 
ministrator of Veterans’ Affairs shall by regulations prescribe the time 
and method of payment of the premiums on insurance, which at the 
election of the insured may be deducted from his active service pay or 
be otherwise made. See also 38 U.S.C. 743. Regulations governing 
the payment of premiums are contained in 38 CFR 8.3-8.20. 38 CFR 
8.6 provides that premiums on national service life insurance may be 
paid by persons in the active military, naval or Coast Guard services 
or by persons entitled to retirement pay from such services (a) by 
direct remittance to the Veterans Administration, or (b) by allotment 
of service pay or retirement pay. 











114 DECISIONS OF THE COMPTROLLER GENERAL (43 


In our decision of January 25, 1956, B-123209, 35 Comp. Gen. 418, 
mentioned above, there was considered the question whether the De- 
partment of Defense is legally justified in checking the pay accounts 
of members of the Armed Forces for insurance premiums which were 
not deducted from their service pay where the member indicated in the 
application for national service life insurance that premiums would 
be paid by an allotment from his service pay but failed to make the 
allotment. In that decision we referred to the case of United States v. 
Jones, 101 F. Supp. 128, holding that where a service member did 
not have in effect an allotment of his service pay to cover the premiums 
on national service life insurance, payments made by the Army to 
the Veterans Administration to cover such premiums were overpay- 
ments in the accounts of those agencies made under mistake of fact 
and did not constitute payment of premiums. We also referred to 
the case of Melville v. United States, 23 Ct. Cl. 74, wherein the court 
held that payment of an allotment to the wife of an officer without 
specific authority of law and without his consent or authorization did 
not constitute payment of pay and he therefore could recover the 
amount withheld from his pay on account of such allotment payments. 
On the basis of those decisions we held (quoting from the syllabus) : 


Members of the uniformed services who made application for national service 
life insurance, but who failed to execute an allotment of pay to cover the pre- 
miums, are not liable for premiums paid on their behalf by the Government and 
the premium payments may not be regarded as overpayments or erroneous pay- 
ments to the member to constitute a debt which could be collected by checkage 
against the member’s pay account under authority of the act of July 15, 1954, 
5 U.S.C. 46d. 

Allotments of pay are simply orders on the paymaster in the nature 
of powers of attorney authorizing the pay to be paid to certain des- 
ignated persons who are thereby empowered to receive and receipt 
for the same. See 2 Comp. Dec. 654. An allotment authorization 
when properly executed becomes the legal document which authorizes 
the services concerned to pay a specific amount of a member’s monthly 
pay to a designated payee. The Secretary of the Navy is authorized 
by sections 6142 and 6146 of Title 10, U.S. Code, to permit Navy and 
Marine Corps personnel to register allotments from their pay. Sim- 
ilar authority for the Army and Air Force is contained in sections 3689 
and 8689 of Title 10, U.S. Code. As an example of the service regula- 
tions, when a change is required in either Class N (National Service 
Life Insurance), or Class D (United States Government life in- 
surance) allotments, paragraph 11-75, Army Regulations 37-104, pro- 
vides that changes in allotments of pay, including changes in the 
monthly amounts will be made by the allotter discontinuing the old 
allotment and authorizing the new allotment on DOD Form 1341. 

While we recognize the administrative problem in the present in- 
surance allotment arrangement, we may not, in the absence of a statute 
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so providing, sanction a procedure which would have the effect of 
diverting a portion of a member’s take-home pay for insurance re- 
newal purposes without his express consent. Since the member 
authorizes a fixed amount of his pay for his insurance allotment, it is 
our view that in the light of the above decision of January 25, 1956, 
and the authorities there cited, an automatic increase in that allotment 
without the member’s express authorization or consent would not be 
authorized by law. Compare decision of August 20, 1962, B-149585, 
42 Comp. Gen. 118, to the Secretary of the Navy. Accordingly, we 
may not give our approval to such proposal. 

With respect to your alternative proposal which would revise the 
allotment authorization form to authorize any increased amount of 
allotment required to cover the increased Veterans Administration 
premium at the expiration of any period of a 5-year level premium 
term policy, we understand that your office made a similar proposal 
to the Department of Defense and that such Department expressed 
disagreement with such proposal. While we perceive no legal objec- 
tion to amending the allotment authorization form as indicated, since 
the use of that form is a matter primarily within the jurisdiction of 
the Department of Defense, and since that department may be op- 
posed to changing the present voluntary insurance allotment pro- 
cedure, we would not be justified in approving the alternative 
proposal at this time. We understand, also, however, that the Depart- 
ment of Defense is willing to cooperate with your office to work out 
some solution in the matter. If the Veterans Administration and 
Department of Defense should agree on a proposal which it is believed 
will solve the problem, and there is any doubt as to its legality, we 
shall be pleased to comply with a request for our views on the legality 


of such proposal. 


[B-149106] 


Discharges and Dismissals—Military Personnel—Changes, Revoca- 
tions, Etc.—Payment Basis 


The holding in Clackum v. United States, Ct. Cl. No. 246-56, decided January 20, 
1960, that a discharge issued to a member of the uniformed services was invalid 
and did not terminate her military status so as to entitle the member to pay 
and allowances until the end of the enlistment term was based on the particular 
facts in that case and does not establish any precedent to entitle another member 
to pay and allowances until the end of his enlistment term on the basis of a 
change of a discharge from undesirable to honorable which discharge was issued 
several years before the termination of the member's enlistment. 


To Fred W. Shields, August 2, 1963: 
Reference is made to your letter of May 22, 1963, regarding addi- 
tional amounts alleged to be due in the case of George E. Nelson, Jr., 
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formerly a seaman, United States Naval Reserve, who was discharged 
on January 23, 1959, at Norfolk, Virginia. 

In your letter of August 9, 1961, you made claim for the active duty 
pay and allowances “which would have been received by the claimant 
had he been permitted by the Navy to serve the normal term of obli- 
gated service in the United States Reserve” and you there indicated 
you believed favorable consideration of such claim was warranted on 
the basis of the holding of the Court of Claims in the case of Clackum 
v. United States, Ct. Cl. No. 246-56, decided January 20, 1960. We 
advised you in letter of August 24, 1962, that judgment had not been 
entered in the Clackum case and that, since it was not known what 
method would be used in determining the amount due or the period 
which would be covered by the judgment, such case furnished no basis 
for the settlement of Mr. Nelson’s claim at that time. You say in your 
letter of May 22, 1963, that in view of the fact that the Court of Claims 
has entered a judgment in the Clackum case you trust we will give fur- 
ther consideration to the settlement of Mr. Nelson’s claim on the basis 
of the decision and judgment of the court in that case. 

The records show that George E. Nelson, Jr., enlisted in the United 
States Naval Reserve on April 18, 1956, for 6 years, and that he re- 
ported for extended active duty on August 30, 1957. On January 16, 
1959, the Chief of Naval Personnel directed that he be discharged and 
that his service should be characterized as undesirable by reason of 
unfitness. On January 23, 1959, he was issued an undesirable dis- 
charge. Upon the request of Mr. Nelson, the Navy Discharge Review 
Board, acting under the provisions of 10 U.S.C. 1553, reviewed the 
type and nature of his discharge. In accordance with the decision 
reached by that Board, the official records were changed to show that 
Mr. Nelson was discharged on January 23, 1959, with an honorable 
discharge. 

The facts in the Clackum case show that the plaintiff in that case 
was separated from the United States Air Force on January 22, 1952, 
with a discharge “under conditions other than honorable.” After her 
discharge, she appealed to the Air Force Discharge Review Board and 
that Board decided that no change should be made in the type of 
discharge certificate which had been given her. The Court of Claims, 
in an opinion dated January 20, 1960, held that the hearing before 
the Air Force Discharge Review Board was a meaningless formality 
and concluded that the discharge given the plaintiff on January 22, 
1952, by the United States Air Force was invalid and did not effect 
the plaintiff's separation from the Air Force. In the opinion dated 
March 6, 1963, in that case, the court stated that as the plaintiff, under 
the terms of her 3-year enlistment contract, would have remained 
subject to “the military” until March 17, 1953, she was entitled to 
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recover active duty pay to that date. It then specified that for the 
period from January 23, 1952, the day following her “illegal” dis- 
charge, to March 17, 1953, she was entitled to recover “her pay, allow- 
ance for clothing, quarters, rations, mustering-out pay, travel, and 
amounts attributable to leave,” the total of which, according to stipu- 
lation, amounted to $3,198.15. Citing the case of Egan v. United 
States, 141 Ct. Cl. 1, the court specified further, however, that there 
was to be set off against such amount the amount of $1,373.67, the 
stipulated gross income plaintiff received from her civilian employ- 
ment during the period involved. 

The establishment and administration of standards governing dis- 
charges from the Armed Forces have been considered peculiarly mili- 
tary. Respecting this, the courts heretofore have been scrupulously 
careful not to interfere with, or to intervene in, authorized and legiti- 
mate service matters and have held that the discharge of a member 
of the Armed Forces is a discretionary act which is not subject to 
review by the courts. Nordmann v. Woodring, 28 F. Supp. 573 
(1939) ; Marshall v. Wyman, 132 F. Supp. 169 (1955) ; Schustack v. 
Herren, 234 F. 2d 134 (1956) ; Bernstein v. Herren, 141 F. Supp. 78, 
affirmed 234 F. 2d 434, certiorari denied, 352 U.S. 840 (1956); and 
Reed v. Franke, 187 F. Supp. 905 (1960). 

The Clackum case was decided on the basis of the particular facts 
there presented which resulted in the judicial finding that the dis- 
charge issued in that case was invalid and did not terminate her 
military status. That case fixes no basis for a determination by this 
Office that a discharge is invalid nor does it permit us, in the absence 
of a judicial determination that a particular discharge is invalid, to 
authorize allowance of active duty pay and allowances after the date 
of discharge. Accordingly, we must advise you that the Clackum case 
established no precedent which we may follow in the consideration 
of the present claim. 


[B-110493] 


Pay — Retired — Disability — Re-retirement — Election Require- 
ment—Disability Determination 


A retired Navy enlisted member who claims increased retired pay for a 
disability retirement and Seliga (137 Ct. Cl. 710) type benefits and submits a 
medical survey report as evidence under the Wilson case (Ct. Cl. No. 465-59, 
decided Nov. 7, 1962) in which the court held that a miember’s request for 
evaluation of his physical disability under section 411 of the Career Compensa- 
tion Act of 1949 and the Navy’s response that his case did not come under that 
section constitute an adequate election may not have the uncertainties in that 
case applied to bring his retired status within the Wi/son case when the record 
does not show a valid section 411 election required of all members retired 
for physical disability prior to October 1, 1949—the date of the Career Com- 
pensation Act—or that the member was misled so as not to elect at all. 
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To King & King, August 5, 1963: 

Reference is made to your letter of April 5, 1963, and enclosure, 
requesting reconsideration of settlement dated March 21, 1963, in 
which our Claims Division disallowed the claim received here on 
January 29, 1963, submitted by you on behalf of John Silas Upton, 
a retired enlisted member of the Regular Navy, for increased retired 
pay effective from January 1, 1953, believed due him under the rule 
of the Seliga decision of March 6, 1957, 137 Ct. Cl. 710. 

As plaintiff No. 126 in the case of Prendable, et al. v. United States, 
Ct. Cl. No. 42-56, Mr. Upton claimed increased retired pay for the 
period from July 1, 1952, through date of judgment. It was pointed 
out in the settlement of March 21, 1963, that since Mr. Upton’s 
action on Court of Claims petition No. 42-56 was dismissed on the 
merits by the Court on July 12, 1957, 189 Ct. Cl. 748, the bar of 
ves judicata precluded any action by this Office on that part of his 
present claim covering the period preceding July 13, 1957. Your 
request for review of the settlement of March 21, 1963, being silent in 
that respect does not raise any issue as to the period barred under 
the rule of ves judicata. 

The Department of the Navy has reported that Mr. Upton was 
transferred to the Fleet Naval Reserve in June 1928 and that he 
thereafter served on active duty from October 17, 1940, to Decem- 
ber 31, 1941. On January 1, 1942, he reverted to an inactive duty 
status and was placed on that same date on the retired list of the 
Regular Navy as with over 30 years’ creditable service. He again 
served on active duty from January 2, 1942, to December 15, 1945, 
inclusive. 

The claim now presented for increased retired pay, computed under 
the provisions of Title LV of the Career Compensation Act of 1949, 
37 U.S.C. 271 (1952 Ed.), together with the benefits of the Seliga rule, 
was disallowed in the settlement of March 21, 1963, for the reason 
that as shown by the record here Mr. Upton was not retired for 
physical disability and consequently his retired status did not come 
within the scope of section 411 of the 1949 law, Ch. 681, 63 Stat. 
823, 37 U.S.C. 281 (1952 Ed.). You state that the enclosure (copy 
of “NMS-Form M Report of Medical Survey,” dated November 8, 
1945), forwarded here with your letter of April 5, 1963, overcomes 
the conclusion reached in the disallowance of March 21, 1963, by 
establishing that Mr. Upton was “re-retired” on December 16, 1945, 
for a physical disability under circumstances which bring him within 
the scope of section 411 and the rule of the Wilson case, Ct. Cl. No. 
465-59, decided November 7, 1962. 

In the Wilson decision of November 7, 1962, the court held that 
Wilson's request for an evaluation of his physical disability under 
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section 411 and the Navy's response that his case did not come under 
that section “constituted an adequate election.” The uncertainties 
inherent in that holding preclude its broad acceptance by this Office 
as a precedent for payment, solely on that basis, of Seliga-type 
benefits in other similar cases and the question whether an individual 


exercised a proper and valid section 411 election, or was misled so 


as not to elect at all, is for determination from all the facts and 
circumstances presented in each individual case submitted for action 
here. 

The record before us with respect to Mr. Upton does not disclose 
any facts which would appear to bring his retired pay status within the 
purview of the Wilson decision, nor is there any indication in the 
record that he made, or was deterred from making by reason of being 
misled, the election which al] personnel of the uniformed services who 
were retired for physical disability prior to October 1, 1949, were 
required to make within the 5-year period prescribed in section 411. 
Accordingly, the disallowance of Mr. Upton’s claim in the settlement 
of March 21, 1968, is sustained. 


[B-150096] 


Details—Military Personnel—Foreign Assistance Programs—Leave 


Since commissioned officer personnel of the Coast Guard who are assigned or 
detailed to duty with a foreign government outside the United States under 
authority of the Foreign Assistance Act of 1961, 22 U.S.0. 2151-2406, continue 
their status in the active service of the Armed Forces during the overseas 
assignment and are not regarded as civilian officers or employees within the 
purview of the Annual and Sick Leave Act of 1951, the members are entitled 
to the leave benefits authorized incident to their membership in the Armed 
Forces under 10 U.S.C. 701(a). 


To the Secretary of the Treasury, August 5, 1963: 


The Assistant Secretary of the Treasury has submitted for an 
advance decision by letter of May 27, 1963, the question whether 
commissioned officer personnel of the United States Coast Guard 
who have been or may be assigned or detailed under authority of 
the Foreign Assistance Act of 1961 (Public Law 87-195, September 4, 
1961, 75 Stat. 424-463, 22 U.S.C. 2151-2406) to assist the Indonesian 
government in establishing navigational aids and maritime communi- 
cation in that country are entitled to leave as members of the Armed 
Forces under the provisions of 10 U.S.C. 701 (a), or as employees under 
the provisions of 5 U.S.C. 2062. 

In decision of December 7, 1962, B-150096, 42 Comp. Gen. 296, we 
held that the assignment of commissioned officer personnel of the 
United States Coast Guard for the purpose of performing functions 
outside the United States under authority of section 625(d) (1) of the 
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Foreign Assistance Act of 1961, 75 Stat. 450, 22 U.S.C. 2385 (d) (1) 
(Supp. IIL), appears permissible, since the phrase “officers or em- 
ployees” as used therein includes “members of the Armed Forces 
of the United States Government”—section 644(j), 75 Stat. 462, 22 
U.S.C. 2403(j)—and the term “Armed Forces” of the United States 
means the Army, Navy, Air Force, Marine Corps, and Coast Guard— 
section 644(b), 75 Stat. 461, 22 U.S.C. 2403(b). 

Section 625(d) (1) of the Foreign Assistance Act of 1961 provides 
as follows: 

(d) For the purpose of performing functions under this Act outside the 
United States the President may— 

(1) employ or assign persons, or authorize the employment or assignment 
of officers or employees by agencies of the United States Government, who shall 
receive compensation at any of the rates provided for the Foreign Service 
Reserve and Staff by the Foreign Service Act of 1946, as amended (22 U:S.C. 
801 et. seq.), together with allowances and benefits thereunder; and persons so 
employed or assigned shall be entitled, except to the extent that the President 
may specify otherwise in cases in which the period of employment or assign- 
ment exceeds thirty months, to the same benefits as are provided by section 
528 of that Act for persons appointed to the Foreign Service Reserve, and the 
provisions of section 1005 of that Act shall apply in the case of such persons, 


except that policymaking officials shall not be subject to that part of section 
1005 of that Act which prohibits political tests; * * * 


Military personnel of the Armed Forces of the United States Gov- 
ernment who are assigned to duty outside the United States under 
authority of the above-quoted statutory provisions are entitled to 
receive compensation at any of the rates provided for the Foreign Serv- 
ice Reserve and Staff by the Foreign Service Act of 1946, as amended, 
“together with allowances and benefits thereunder.” In view of the 
provisions of 5 U.S.C. 70 (barring extra allowances) the compensation, 
allowances and benefits authorized to be paid to such military per- 
sonnel by section 625(d) (1) of the 1961 act may not be considered as 
authorized in addition to their military pay and allowances. 

Hence we concluded in the decision of December 7, 1962, that the 
only items of compensation, allowances and benefits which accrue to 
members of the Armed Forces of the United States Government as- 
signed to duty outside the United States under authority of section 
625 (d) (1)— 

* * * are the compensation, allowances and benefits prescribed for Foreign 
Service Reserve and Staff personnel in the Foreign Service Act of 1946, as 
amended, and that the right to receive military pay and allowances (travel, 
transportation, subsistence, quarters, etc., and other privileges and benefits inci- 


dent to such military status), are suspended for the period of such detail or 
assignment. * * * 


It was also stated in the decision of December 7, 1962, that— 


Although the member does not receive “basic pay” as such term is used in 
title IV of the Career Compensation Act of 1949 * * * while assigned to duty 
outside the United States under section 625(d) (1) of the 1961 act, he does remain 
in the active service and except for the specific provisions of section 625(d) (1) 
would otherwise be entitled to the compensation prescribed therefor. * * * 
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That statement was made in response to question 4 in the decision of 
December 7, 1962, as to whether an officer who becomes physically dis- 
abled while assigned to the AID Program would be entitled to (mili- 
tary) disability retired pay under the provisions of Chapter 61, Title 
10, United States Code. In reaching an affirmative reply to that ques- 
tion it was pointed out that there is nothing in the Foreign Assistance 
Act of 1961 or its legislative history to suggest that Congress intended 
to deny retirement privileges under Chapter 61, Title 10, United States 
Code, to members of the Armed Forces while assigned to duty outside 
the United States under that act. 

In view of the language appearing in the decision of December 7, 
1962, the specific question now raised in the letter of May 27, 1963, 
relates to the annual and sick leave status of commissioned officer per- 
sonnel of the United States Coast Guard while assigned to duty outside 
the United States under authority of section 625(d) (1) of the Foreign 
Assistance Act of 1961. 

The Foreign Service Act of 1946, Ch. 957, 60 Stat. 999-1040, 22 
U.S.C. 801, e¢ seg. (1946 Ed.), enacted August 13, 1946, to improve, 
strengthen and expand the Foreign Service of the United States, estab- 
lished in section 401 (60 Stat. 1002, 22 U.S.C. 861 (1946 Ed.)) the 
several categories of personnel, including Foreign Service Reserve of- 
ficers and Foreign Service staff officers and employees, comprising the 
Foreign Service of the United States. In Title IX of the act (60 Stat. 
1025-1030, 22 U.S.C. 1131-1158) certain specific allowances and bene- 
fits were prescribed for officers and employees of the Foreign Service, 
including those in the Foreign Service Reserve and Foreign Service 
Staff. Section 931 of the act authorized the Secretary of State, in his 
discretion, to grant annual leave under the conditions and to the extent 
therein prescribed, and section 932 related to sick leave (60 Stat. 1028, 
22 U.S.C. 1146 and 1147, respectively (1946 Ed.) ). 

The annual and sick leave privileges of personnel of the Foreign 
Service of the United States, including members of the Foreign Serv- 
ice Reserve and Foreign Service Staff, were governed by the provisions 
of sections 931 and 932 of the Foreign Service Act of 1946 until those 
two sections were repealed effective January 6, 1952, by section 
207(a) (6) of the Annual and Sick Leave Act of 1951, Ch. 631, ap- 
proved October 30, 1951, 65 Stat. 682. Section 202(a) of that act, 65 
Stat. 679, 5 U.S.C. 2061(a), in pertinent part provided, with the ex- 
ceptions listed in subsection (b) thereof, 5 U.S.C. 2061(b), not here 
material, that “Except as provided in subsection (b), this title [act] 
shall apply to all civilian officers and employees of the United States 
* * *” [Italics supplied.] 
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In the act of July 2, 1953, Ch. 178, 67 Stat. 136, section 202 of the 
Annual and Sick Leave Act of 1951 was amended by adding subsection 
(c),5 U.S.C. 2061 (c), providing in pertinent part : 

(ec) (1) This title shall not apply to the following officers in the executive 
branch of the Government and officers of the government of the District of 
Columbia, including officers of corporations wholly owned or controlled by the 
United States: 

(A) persons appointed by the President by and with the advice and consent 
of the Senate, or by the President alone, whose rates of basic compensation 
exceed the maximum rate provided in the General Schedule of the Classification 
Act of 1949, as amended ; F 

(B) persons who receive compensation in accordance with section 411 of the 
Foreign Service Act of 1946; and 

(C) such other officers (except. postmasters, United States attorneys, and 
United States marshals) as may be designated by the President. 


The provisions of section 202(c) (1) (A), 5 U.S.C. 2061(c) (1) (A), 
were restricted in their scope and operation by the act approved 
July 28, 1956, Ch. 770, section 17, 70 Stat. 708, 22 U.S. Code 1151, 
udding section 936 to the Foreign Service Act of 1946, as amended, 
reading as follows: 

Sec. 986. The Annual and Sick Leave Act of 1951, as amended (5 U.S.C. 2061 
and the following), shall apply to career ministers and Foreign Service officers, 
who are not serving as chiefs of mission or who are not serving in a position 
in the Department which requires appointment by the President, by and with 
the advice and consent of the Senate, and to Foreign Service Reserve officers 
who are commissioned as diplomatic or consular officers, or both, in accordance 
with section 524 of the Foreign Service Act of 1946, as amended, notwithstanding 
the provisions of section 202(¢c)(1)(A) of the Annual and Sick Leave Act of 
1951, as amended. 

It will be noted that section 936 was the only provision pertaining 
to annual and sick leave benefits contained in Title [IX of the Foreign 
Service Act of 1946, as amended, when section 625(d) (1) was enacted 
into law on September 4, 1961, as part of the Foreign Assistance Act 
of 1961, and those provisions do not appear to grant any leave benefits 
to the Coast Guard personnel here involved. Also, since the assign- 
ment of such commissioned officer personnel to duty outside the United 
States under authority of section 625(d) (1) of the Foreign Assistance 
Act of 1961 “does not terminate the individual’s membership in the 
Armed Forces of the United States” and “the member remains in 
the ‘active service’ of the Armed Forces”—see answers to questions 
2 and 3 in decision of December 7, 1962—it seems obvious that such 
un individual is not a “civilian” officer or employee of the United 
States within the purview of section 202(a) of the Annual and Sick 
Leave Act of 1951, as amended. Hence, since the sole exception now 
contained in Title IX of the Foreign Service Act of 1946, as amended 
(section 936), does not appear applicable in the case of commissioned 
officer personnel of the United States Coast Guard performing duty 
outside the United States under authority of section 625(d)(1) of 
the 1961 law, such commissioned officer personnel would be left without 
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any annual or sick leave benefits during the period of their assign- 
ment outside the United States unless their military leave status 
under the provisions of 10 U.S.C. 701-704, as now prescribed in sec- 
tion 3, Public Law 87-649, September 7, 1962, 76 Stat. 492, remains 
undisturbed. We do not believe that Congress intended that members 
cf the Armed Forces of the United States assigned to duty outside 
the United States under authority of section 625(d) (1) of the Foreign 
Assistance Act of 1961 should be without annual and sick leave bene- 
fits and, therefore, it is concluded that such members are entitled to 
the leave benefits authorized for them incident to their membership 
in the Armed Forces. The question presented is answered accordingly. 


[B-151771] 


Awards—Suggestions, Ete.—Authority—Inventions Outside Posi- 
tion 

A nuclear physics invention which was developed outside the normal require- 
ments of the duties of the position by an employee who received an award under 
Title X of the Classification Act of 1949, which authorizes awards for increased 
efficiency and economy in administration, may not be regarded as a contribution 
in the area of “administration” which pertains to organization, methods, pro- 
cedures and utilization of personnel resulting in savings so as to be properly for 
award under Title X; therefore, if the award under Title X is set aside, the 
employee may receive a beneficial suggestion award under Title III of the 
Government Employees’ Incentive Awards Act of 1954. 


To the Secretary of the Navy, August 5, 1963: 


On June 11, 1963, the Under Secretary of the Navy asked whether 
the Department of the Navy was precluded from making a beneficial 
suggestion award under the Government Employees’ Incentive Awards 
Act of 1954, 68 Stat. 1112, 5 U.S.C. 2121-2123, to Dr. Alvin Radkowsky 
because he previously had been the recipient of an award of $750 for 
the same suggestion under Title X of the act of October 28, 1949, 
63 Stat. 971, 5 U.S.C. 1152, which Title now is superseded. 

In that regard the Under Secretary urges that nothing in Title X 
would have precluded an award under section 14 of the act of August 2, 
1946, 60 Stat. 809, 5 U.S.C. 116a, also superseded, though the accept- 
ance of a cash award under section 14 would have constituted an 
agreement that the use by the United States of the suggestion for 
which the award was made should not form the basis of a further 
claim against the Government. Section 1002(c) of Title X, 5 U.S.C. 
1152(c) (1952 Ed.), provided only that a cash award under that Title 
would be in lieu of a reward for superior accomplishment under 
section 702, Title VII of the 1949 act, 5 U.S.C. 1122 (1952 Ed.). 

While we concur in the Under Secretary’s view that the express 
language of Title X does not specifically prohibit an award under 
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section 14 of Public Law 600, or possibly under Title IIT of the Govern- 
ment Employees’ Incentive Awards Act, Public Law 763; nevertheless, 
an award under section 14 of Public Law 600 would have barred a 
claim under Title X. Similarly, an award under Title X would have 
precluded an award under Title VII of the same act. In short, there 
is substantial evidence in the statutes referred to that the Congress 
would not have viewed favorably a policy of dual awards. 

The purpose of the awards authorized by Title X of the 1949 statute 
is shown by reference to section 1002(b) of that act, 5 U.S.C. 1152(b) 
(1952 Ed.), which reads in part as follows: 

(b) It shall be the duty of the Efficiency Awards Committee (1) to identify 

those supervisors and employees within the department whose superior accom- 
plishments have contributed to outstanding efficiency and economy in administra- 
tion © ° °, 
Individual cash awards under this section were limited to not to 
exceed an amount equal to three steps in the applicable grade. Title X 
appears to have been enacted to meet a specific need in the field of 
administration repeatedly adverted to by Senator Russell B. Long in 
his conduct of the hearings on S. 558 and related bills concerning the 
revision of the Classification Act of 1923, as amended, 5 U.S.C. 661, 
et seq. (1946 Ed.). See Hearings before a Subcommittee of the Com- 
mittee on Post Office and Civil Service, United States Senate, 81st 
Congress on S. 558, S. 559, S. 1762, S. 1772, S. 1790, May 1949. Senator 
Long consistently sought to develop the idea that employees and 
supervisors should be rewarded for contributing to efficiency and 
economy in administration. The objective of the authorizing legisla- 
tion appears to have been limited. 

We note that H.R. 4586, 79th Congress—an earlier version of H.R. 
6533, which became Public Law 600—authorized cash awards for sug- 
gestions and “inventions” resulting in improvement or economy in the 
operation of the Government. While the language “or inventions” 
subsequently was deleted from the bill that became law, still section 14, 
as enacted, was broader than the area covered by Title X. Where 
Title X authorizes awards only for increased efficiency and economy 
in administration, section 14 authorizes awards for improvement or 
economy in the various phases of operation of the Government and 
would appear to cover suggestions or inventions of the type made by 
Dr. Radkowsky. These awards were for adopted suggestions outside 
the normal requirements of the duties of the employee’s position. 

In the light of the history of Title X, our view is that the term 
“administration” is used as a word of art pertaining primarily to 
organization, methods, procedures, and utilization of personnel and 
that awards under that Title should have been limited to savings result- 
ing from improvements in those areas. Section 4(6) of Bureau of the 
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Budget Circular No. A-8, Supplement No. 1, February 28,1950, pro- 
vides that a cash award under Title X may be granted to an employee 
for savings made in the conduct of his own operations. In contrast, 
the contribution of Dr. Radkowsky is described as an invention, as a 
new concept in the field of nuclear physics, and as a principle developed 
outside the normal requirements of the duties of his position. 

Because of the nature of Dr. Radkowsky’s contribution, we are of 
the opinion that Title X was not a proper authority under which to 
make his award, siice the contribution cannot be said to be one in the 
area of administration as that term is used in Title X. Therefore, if 
that award be set aside we are aware of no legal reason in this particu- 
lar case why his contribution may not be considered for an award under 
Title ITI of Public Law 763. 


[B-151843] 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Elections on Date of Amendatory Act 

A member of the uniformed services with nearly 16 years of service who executed 
a survivorship annuity election for his wife on October 4, 1961, the same day 
that the President signed Public Law 87-381 which restricted from participation 
in the Retired Serviceman’s Family Protection Plan the beneficiaries of members 
electing under the plan who retire for physical disability before completing 18 
years of service and thereafter die of a service-connected disability, may not have 
the election considered as an election made before the date of the act to come 
within the savings provisions in section 8 and while the time the President signed 
the act on October 4, 1961, is not material, there is no evidence that actually 
proves that the act was signed after the time that the member executed his 
election ; therefore, a survivor annuity is not payable to the widow incident to 
the member’s death in December 1961 as the result of a service-connected 
disability. 

To Lieutenant Colonel J. L. Clancy, Department of the Army, Au- 


gust 5, 1963: 


By first indorsement, dated July 3, 1963, the Office of the Chief of 
Finance, Department of the Army, forwarded your letter dated 
May 24, 1963, requesting an advance decision as to the propriety of ef- 
fecting a survivor annuity payment under the Uniformed Services 
Contingency Option Act of 1953, 67 Stat. 501, 10 U.S.C. 1431, e¢ seq. 
(1958 Ed.), of $3,308.88, covering the period December 1, 1961, to 
April 30, 1963, on a voucher stated in favor of Ruby P. Munford, as 
unremarried widow of Major Robert A. Munford, 057448, retired, 
deceased. Your request was allocated D.O. Number 713 by the De- 
partment of Defense Military Pay and Allowance Committee. 

It appears from the copies of the documents and papers accompany- 
ing the voucher that one Captain Rognar P. Johnson, Jr., Assistant 
Chief, Military Personnel Branch, Brooke General Hospital, Fort 
Sam Houston, Texas, on October 2, 3, and 4, 1961, counseled Major 
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Munford, who was then a bed patient in that hospital, regarding the 
provisions of the Uniformed Services Contingency Option Act of 
1953 and that about 4:45 p.m. (Central Standard Time), October 3, 
1961, Major Munford made known to him his desire to elect Option 
1 at one-half reduced retired pay. Captain Johnson advised him that 
since his office was closed for the day he would have the election form 
typed for signature and brought to him on the following morning. 
At about 8 :30 a.m. on October 4, 1961, Major Munford signed the form 
(DA Form 1041), which apparently was brought to him by Captain 
Johnson, containing an election of Option 1 combined with Option 4 
at one-half reduced retired pay in order to provide for an annuity to 
his wife under the act. At the same time Major Munford’s father 
signed the form as a witness and Captain Johnson signed it as the 
personnel officer. It is stated that the election was posted by 9:30 a.m. 
of the same day in Major Munford’s military personnel file and a copy 
thereof was mailed to The Adjutant General’s Office. 

Effective November 28, 1961, Major Munford, who had nearly 16 
years of service for basic pay purposes, was placed on the Temporary 
Disability Retired List under authority of 10 U.S.C, 1202 by reason 
of 100 percent physical disability. He died on December 4, 1961, and 
the Veterans Administration certified that his death was the result of 
disease incurred while on active duty. 

On the same date that Major Munford signed the application, Octo- 
ber 4, 1961, the Retired Serviceman’s Family Protection Plan, which 
amended the Uniformed Services Contingency Option Act of 1953, 
was enacted into law by Public Law 87-381, 75 Stat. 810, 10 U.S.C. 
1431. Section 1446 as added by that amendatory act reads as follows: 

(a) Notwithstanding section 1441 of this title, if a person— 

(1) has made an election under this chapter ; and 

(2) is retired for physical disability before he completes 18 years of service 
for which he is entitled to credit in the computation of his basic pay ; and there- 
after dies, his beneficiaries are not entitled to the annuities provided under 
this chapter until they give proof to the department concerned that they are 
not eligible for benefits under chapter 11 or 13 of title 38. If the beneficiaries 
are not eligible for benefits under chapter 11 or 13 of title 38, the annuity shall 
begin on the first day of the month in which the death occurs. 

(b) Whenever the beneficiaries on whose behalf the election was made are 
restricted, under subsection (a), from participating in the annuities provided 
under this chapter, the amount withheld from the elector’s retired or retainer 
pay as a result of an election under this chapter shall be refunded to the bene- 
ficiaries, less the amount of any annuities paid under this chapter, and in 
either case without interest. 

Thus, by enacting the new section 1446, the Congress restricted from 
participation in the Retired Serviceman’s Family Protection Plan 
the beneficiaries of all members electing under the plan who are retired 
for physical disability before completing 18 years of service for basic 
pay purposes and thereafter die of a service-connected disability. The 
law now permits participation by this group only where the member 
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dies of a nonservice-connected disability. Major Munford died of a 
service-connected disability. 

In our decision of January 17, 1952, 31 Comp. Gen. 305, we said 
that— 

Generally, a statute is held to be effective from the beginning of the day of 
approval by the Chief Executive, particularly so where there is no evidence to 
show what hour of the day he approved the statute. United States v. Norton, 
97 U.S. 164; Lapeyre v. United States, 17 Wall. 191; and Lehigh Carriage Com- 
pany, et al. v. Stengel, et al., 95 F. 637. However, in certain cases, where there 
is evidence of the actual time of day that the Chief Executive signs a bill and 
where, in order to do substantial justice or to protect vested rights, the courts 
have looked on the actual time of the signing of a bill and have given effect to 
the same only from that,hour. Louisville v. Savings Bank, 104 U.S. 469; Bur- 
gess v. Salmon, 97 U.S. 381; Richardson’s case (case No. 11777), 20 Federal 
Cases 699; and Bristol Mfg. Co. v. United States, 77 C. Cls. 182. 


You express the view that the above decision furnishes a basis for 
paying Mrs. Mumford’s claim if it can be established that Major Mum- 
ford’s election at about 8 :30 a.m. (Central Standard Time), October 4, 
1961, was prior to the actual time the President signed the enrolled 
bill (Retired Serviceman’s Family Protection Plan). However, for 
reasons hereinafter indicated, it appears that the time factor is not 
an element of major importance in this case. 

The authority of the Congress to pass legislation is very broad. 
However, there are constitutional limitations and there is the require- 
ment that vested rights may not be disturbed except in the exercise of 
legitimate police powers. 38 Comp. Gen. 103. Since the mere filing 
of an election of benefits under the Retired Serviceman’s Family Pro- 
tection Plan does not give rise to an immediate vested right—an elec- 
tion cannot become effective if a member dies before retirement and an 
election int a wife’s favor creates only an inchoate right which is sub- 
ject to the contingency that she survive her husband—the vested right 
restriction on new legislation is not a factor for consideration in this 
case. 

It is our view that Mrs. Munford’s rights as a beneficiary depend 
on a determination of the intent of the savings provisions contained 
in section 8 of Public Law 87-381. That section states specifically 
who shall have the benefits authorized by the law as it existed prior to 
the date of enactment of the 1961 amendment. Those benefits are 
reserved for “any person who (1) made an election before the date of 
enactment of this Act which would be effective if he retired on the day 
before such date; and (2) hereafter retires for physical disability 
before completing 18 years service.” In view of the fact that such 
law was enacted on October 4, 1961, an election made on that date 
was too late to come within such savings provisions. This is made 
doubly clear by the language referring to an election “which would 
be effective if he retired on the day before such date” of enactment. 
An election made by a member after he retires in the normal course 
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of events is not effective in any circumstances. An election made on 
October 4, 1961, by a member who retired on October 3, 1961, would 
be without legal effect. Thus, there can be no doubt that the Congress 
did not intend that the law as it existed prior to the 1961 amendment 
should be applied in the case of any person who had not made an 
election on or before October 3, 1961. .Major Munford’s election of 
October 4, 1961, does not meet. that condition. While we do not con- 
sider the time the President signed the enrolled bill to be important in 
this case, it may be stated that there is no evidence as to the exact time 
of signing. The only evidence available is that the law was not men- 
tioned by the Press Secretary to the President in his press briefing 
at 11:05 a.m. on October 4, 1961. Considering the fact that on Octo- 
ber 4, 1961, Eastern Daylight Saving Time was in effect in Washing- 
ton, D.C., and that Major Munford signed the election form at about 
8 :30 a.m., October 4, 1961, in a hospital at Fort Sam Houston, Texas, 
such signing took place when it was about 10:30 a.m. in Washington, 
D.C. It is understood that there is a time lag—in many cases of at 
least one half hour or more—between the time an enrolled bill is signed 
by the President and the time of the press release, due to (1) the 
delivery of the signed enrolled bill to the Records Office (The White 
House) for logging and preparation of a receipt for execution by the 
National Archives and Records Service, (2) the preparation in the 
Records Office of a stencil and mimeographed copies of a press release, 
and (3) the delivery of a mimeographed copy of the press release to 
the Press Secretary for the briefing conference. If more than one 
signed enrolled bill is involved, the delay is for a longer period. There 
were 46 bills which were signed by the President on October 4, 1961. 
In such circumstances, it may well be that the President signed the 
subject enrolled bill before 10:30 a.m., October 4, 1961, and that the 
law was not included in the 11:05 a.m., October 4, 1961, press briefing 
because of the delays attendant to the normal administrative processes 
preceding the delivery of the press release to the Press Secretary. 
There is no evidence which actually proves that the President signed 
the bill after 10:30 a.m. 

It appearing that payment of the submitted voucher is not author- 
ized, such voucher and the submitted copies of the papers and 
documents will be retained here. 


[B-151877 


Travel Expenses—Transfers—Leave En Route—lIllness, Etc., Effect 


Although an employee who takes sick while en route with his dependents to a 
new duty station would be entitled to mileage and per diem to the place of leave 
and per diem during the period of hospitalization not in excess of 14 days, the 
death of the employee at the place of leave before reporting to the new station 
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. terminates any rights to further transportation of his dependents and household 


effects so that, in the absence of any statute authorizing payment when em- 
ployees die during official travel in the United States, the widow may not be 
reimbursed for travel beyond the place of death or for the expense of having her 
household effects returned from the new duty station. 


Transportation—Remains—Death of Employee En Route to New 
Station 


” An employee who dies at a place of leave en route to a new duty station may be 


regarded as in a travel status during the period of leave within the meaning of 
the act of July 8, 1940, 5 U.S.C. 103a, authorizing payment of expenses of pre- 
paring and transporting the remains of an employee who dies in a travel status to 
his home, official station or other appropriate place of interment, even though 
for travel reimbursement purposes the period of leave interrupted his travel 
status; therefore, the costs of preparation and transportation of the remains 
may be paid not to exceed the monetary limitations prescribed in Executive 
Order Nos. 8557 and 10209. 


To the Secretary of the Army, August 5, 1963: 

On June 21, 1963, the Office of the Under Secretary of the Army 
requested our decision concerning the entitlement of the widow of a 
deceased employee of the Department of the Army to mileage and 
per diem, reimbursement for transportation of household effects, and 
reimbursement for the cost of preparing and transporting the re- 
mains of the deceased employee under the facts and circumstances 
hereinafter set forth. 

By travel order dated April 23, 1962, the employee was directed to 
travel to effect a permanent change of station from Raritan Arsenal, 
Metuchen, New Jersey, to Fort Wingate Army Depot, Gallup, New 
Mexico. He was authorized to travel by privately owned vehicle— 
accompanied by his wife and two sons—with mileage payable at the 
rate of 12 cents per mile but not to exceed the cost of transportation 
by common carrier. Authority for the transportation of his household 
effects from Metuchen to Gallup was included in the travel order. 
Also the employee was authorized two weeks leave en route to his 
new station. We understand from informal discussions with repre- 
sentatives of your Department that the employee had no sick or annual 
leave to his credit at the time of such transfer and that the leave so 
authorized was leave without pay which was intended to have been 
taken by the employee in Washington, D.C. 

The employee’s household effects were shipped from Metuchen on 
April 27, 1962, and arrived in Gallup on May 10, 1962. In the mean- 
time, on May 9, the employee died in Washington, D.C., while in a 
leave without pay status. 

Your letter does not state when the employee’s illness began, when 
he left’ Metuchen or when he first arrived in Washington, D.C., the 
place where he intended to take leave. However, it does indicate that 
he was under a doctor’s care in Washington, D.C., from April 30 to 
May 9, when he died. Also, we understand from informal discussions 
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with representatives of your Department that at the time the travel 
orders were issued the employee’s illness was not anticipated. Under 
the circumstances, it appears that either prior to, at the time of, or 
shortly after arrival in Washington his illness must have begun. 
After death of the employee, the widow and her two sons traveled to 
their permanent home in Oxford, Alabama, and the widow directed 
shipment of the household effects to that point from Gallup, New 
Mexico, and paid the expenses of such shipment from her personal 
funds. 

In paragraph 6 of your Department’s letter it is stated “we are 
aware of no authority for reimbursement of the $624.50 paid by Mrs. 
Higgins for movement of the household goods from Gallup to Oxford, 
Alabama. It is also considered that upon submission of a travel 
itinerary and claim, Mrs. Higgins would be entitled to mileage and 
per diem for that portion of the travel from Metuchen, New Jersey 
to Washington, D.C., the point of leave, and for mileage at 12¢ per 
mile not to exceed the cost of common carrier transportation to 
Oxford, Alabama, for herself and her two sons since this would be 
less than the cost of transportation to Fort Wingate Army Depot, 
Gallup, New Mexico.” 

Your Under Secretary's Office requests a decision upon the follow- 
ing specific questions : 

a. May reimbursement be effected for the travel and transportation expenses 
of the deceased employee, his dependents, and household goods as stated in 
paragraph 6 above? If the answer is in the negative, what expenses may be 
a hele reimbursement be effected for the preparation and transportation of 


remains of the deceased employee under the provisions of Sections 2, 3 and 4, 
Executive Order 8557, 6 September 1940 as amended? 


We agree that the employee would have been entitled to mileage 
from Metuchen, New Jersey, to Washington, D.C., and to per diem 
in lieu of subsistence for such travel. In addition, if it be determined 
that the decedent’s illness began prior to or approximately at the 
time. of his arrival in Washington, D.C., his per diem entitlement 
would continue during the period of his incapacitation due to illness 
to the date of his death. See section 6.5 of the Standardized Govern- 
ment Travel Regulations providing for continuation of per diem for 
a period of not to exceed 14 days when an employee traveling on official 
business takes leave of absence of any kind because of being incapaci- 
tated due to illness or injury. On the other hand, the death of the 
employee in Washington terminated all rights to further transporta- 
tion under the change of station orders. Section 1 of the Adminis- 
trative Expenses Act of 1946, as amended, 5 U.S.C. 73b-1, the 
statutory authority for the transportation of dependents incident to 
an employee’s change of official station, makes no provision for 
completion by dependents of change of station travel when the 
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employee himself dies en route before reporting at his new 
station. Similarly, after the death of the employee there was no 
authority under section 1 of the Administrative Expenses Act of 
1946, as amended, or elsewhere, for the transportation of the household 
effects of the deceased employee from Gallup, New Mexico, to Oxford, 
Alabama. We note that the act of July 8, 1940, as amended, 5 U.S.C. 
103a, provides for the transportation of dependents and household 
effects incident to the death of an employee who dies while perform- 
ing duties in a foreign country or in transit thereto or therefrom. 
However, there is no authority in that statute authorizing the trans- 
portation of either dependents or household effects of an employee 
dying within the United States. Your first question is answered 
accordingly. 

Concerning your second question, the act of July 8, 1940, provides 
that in the case of death of an employee while in a travel status within 
the United States the head of the department is authorized, under 
regulations of the President, to pay the expenses of preparing and 
transporting the remains of such employee to his home, official station, 
or other appropriate place of interment. Executive Order No. 8557, 
September 6, 1940, as amended, is to the same effect. Whether the 
remains of the employee concerned may be prepared and transported 
at Government expense depends upon whether the employee was in 
a “travel status” within the meaning of the 1940 statute and Executive 
Order No. 8557 at the time of his death. We think that he was. He 
was traveling under orders en route to his new official station when 
death occurred. Regardless of the leave status of the employee at 
the time of his death the fact remains that if it had not been for the 
change of station orders the employee would not have died en route 
to his new station. Therefore, for the purposes of the 1940 statute it 
is not unreasonable to regard the travel status of an employee perform- 
ing official change of station travel as continuing during a period of 
leave taken en route to the new station even though for travel reim- 
bursement purposes such status might be interrupted. Accordingly, 
the costs of the preparation and transportation of the remains of the 
deceased employee may be paid in an amount not to exceed the mone- 
tary limitations prescribed by Executive Order No. 8557, as amended 
by Executive Order No. 10209, dated February 1, 1951. 


[B-152020] 


Appropriations—Availability—Parking Space 


The lease of land for a parking lot for privately owned vehicles of personnel at 
a Coast Guard base located in an area of a city where public transportation is 
not adequate and parking space on or off nearby streets is nonexistent may not 
be regarded as essential to the operation and maintenance of the base under 
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14 U.S.C. 93(j) to justify the expenditure of appropriated funds; therefore, a 
shortage of parking space and inconvenience are not facts alone which would 
serve as a basis for authorizing the use of appropriated funds to lease space 
for parking vehicles of Federal employees, and in the absence of a specific au- 
thorization appropriated funds may not be used for such purpose. 

To the Secretary of the Treasury, August 5, 1963: 

By letter of July 9, 1963, James R. Reed, Assistant Secretary of the 
Treasury Department, asked our opinion whether the Coast Guard 
properly might lease land adjacent to its base at Mobile, Alabama, and 
expend appropriated funds to prepare such land for use as a parking 
lot for vehicles belonging to Coast Guard employees. 

It is explained that the base is located in a badly deteriorated for- 
mer commercial area with no adequate public transportation and 
with parking space on or off nearby streets virtually nonexistent. 
Parking space on the base is limited to four or five official vehicles. 
Also, it is stated that at present, personnel from four other units uti- 
lize the facilities of the base in addition to those personnel permanently 
assigned thereto for a total of 181. It is estimated that on any given 
day approximately 85 to 100 automobiles belonging to these individuals 
may be found parked in a wide area around the base. Because of 
inadequate parking facilities at or near the base, personnel, and any- 
one transacting business at the base, must park their vehicles at a 
great distance from the base or as trespassers on private property. 
Some of these automobiles have been subjected to vandalism on several 
occasions. 

It is reported that various solutions to the parking problem have 
been explored, but the only feasible means to ameliorate the situation 
appears to be to lease a plot of land and permit parking thereon. 
Owners of property adjacent to the base have offered to lease land to 
the Coast Guard for this purpose at a rental fee of $50 per month. In 
order to make the area usable as a parking lot additional appropri- 
ated funds would have to be used for clearing, grading, and shell 
surfacing the land. 

The Assistant Secretary suggests that authority for such expendi- 
tures is contained in 14 U.S.C. 93(j) which provides that the Com- 
mandant of the Coast Guard may equip, operate, maintain, supply, 
and repair Coast Guard districts and shore establishments. 

Ordinarily, it is the responsibility of the employee to furnish his 
own transportation to and from his place of employment or duty and 
if he chooses to use his private automobile for such purpose, the Gov- 
ernment is under no obligation to provide a parking space therefor. 
The record presented to us does not establish that the proposed 
Government-leased parking lot to be used by personnel utilizing or 
employed at the base is essential for the operation or maintenance of 
the base. 
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It is recognized that many metropolitan areas are faced with a 
shortage of parking space, both public and private, and that as : 
result, motorists often are inconvenienced either by having to leave 
their homes earlier, spending more time in finding a parking space, or 
by having to park a distance from their destination. To our knowl- 
edge, however, these facts alone have not served as a basis for leasing 
space at Government expense for parking privately owned vehicles of 
Federal employees in the absence of specific authorization therefor. 

Accordingly, on the basis of the present record, the question stated 
in the first paragraph hereof must be answered in the negative. 


[B-151587] 


Transportation—Dependents—Military Personnel—Status Change 


Unlisted members of the uniformed services who prior to selection for Officers’ 
Candidate School or Officers’ Training School were in an ineligible pay grade 
precluding entitlement to transportation for dependents at Government expense 
may, upon completion of school, appointment and order to active duty as officers, 
be considered the same as individuals appointed from civilian life so that the 
old permanent duty station will be disregarded and travel and transportation 
allowances for dependents may be allowed on the basis of travel from home or 
place from which ordered to active duty to first duty station incident to the 
officer status, 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—First Duty Station—From Training Assignment 


An enlisted member of the Air Force who was paid travel and transportation 
allowances for dependents, including dislocation allowance, when he was ordered 
to Officers’ Candidate School and who, upon completion of school and appoint- 
ment as an officer, is ordered to a new permanent duty station may have the 
further travel of his dependents regarded as travel to the first duty station 
incident to the officer status for entitlement to transportation allowances and 
to a dislocation allowance. 


Transportation—Dependents—Military Personnel—Status Change 


An enlisted member of the Air Force who was not in an eligible pay grade for 
transportation of dependents when he was ordered to Officers’ Candidate School 
and who, upon completion of school and appointment as an officer, is ordered to 
a new permanent duty station may have the travel of dependents from the school 
to the new station regarded as travel incident to the appointment of members 
from civilian life to first duty station after commissioning as officers, and is 
entitled to travel and transportation allowances for dependents. 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—First Duty Station—From Training Assignment 


An enlisted member who, after graduation from Officers’ Training School—which 
was the member’s temporary duty station during the instruction period—is 
discharged and appointed as an officer at the old permanent duty station, without 
a break in service, and immediately reassigned to a new permanent duty station 
may have the orders which discharged him from the service to continue as an 
officer regarded as a detachment from the old station and assignment to the new 
station and, therefore, the dislocation allowance incident to a change of station 
when ordered in conjunction with a separation for purpose of reentry at the 
same station, without a break in service, is payable to the member along with the 
transportation allowance for the dependent’s travel to the new station. 
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To the Secretary of the Air Force, August 6, 1963: 


In letter dated May 3, 1963, the Assistant Secretary of the Air Force 
refers to our decisions of March 12, 1962, B-148029 and 39 Comp. Gen. 
76, and requests our decision on questions concerning the travel and 
transportation allowances of enlisted members of the Air Force who 
are selected to attend Officers’ Candidate School or Officers’ Training 
School. The questions relate to the allowances payable upon comple- 
tion of the course of training and reassignment to new permanent duty 
stations as officers. The request was assigned Control No. 63-3 by the 
Per Diem, Travel and Transportation Allowance Committee. 

It is stated that two courses of training conducted by the Depart- 
ment of the Air Force are in question and since they differ in length, 
separate situations are presented, as follows: 


1. Officers’ Candidate School Graduates. 

Officers’ Candidate School is of 25 weeks’ duration. Its graduates are in an 
enlisted status prior to and while attending this course. Upon completion, they 
are discharged under the provisions of Air Force Regulation 39-14, are appointed 
and ordered to active duty as officers at the same station without a break in 
service and are reassigned to a permanent duty station. 

Example: TSgt (E-6) is reassigned from Base A to Lackland Air Force Base, 
Texas to attend Officers’ Candidate School. His dependents accompany him to 
Lackland Air Force Base. Member receives reimbursement for transportation 
of dependents from Base A to Lackland and is paid a dislocation allowance under 
the provisions of paragraphs 7000 and 9002-1, Joint Travel Regulations. He 
completes Officers’ Candidate School, is discharged under the provisions of Air 
Force Regulation 39-14, appointed and ordered to active duty as an officer at the 
same station without a break in service, and reassigned to a new permanent duty 
station. His dependents accompany him to the new duty station. 

Question: Would the member be entitled to transportation of dependents and 
a dislocation allowance from Lackland Air Force Base to the permanent duty 
station to which assigned after commissioning? Would your answer be the same 
if the member was not of an eligible pay grade for transportation of dependents 
to Lackland Air Force Base? 

2. Officers’ Training School Graduates. 

Officers’ Training School is of less than 20 weeks’ duration. Primarily, trainees 
are selected from civil status and are enlisted in the USAF in grade E-1 for the 
purpose of entering officers’ training. These members are promoted to grade E-5 
upon receiving assignment instructions to Officers’ 'Training School. The same 
procedures for commissioning, etc. of Officer Candidates is used. We recognize 
that upon successful completion of training and reassignment to a permanent 
duty station, the travel of dependents would be that as provided in paragraphs 
8003-1 and 7011-4, Joint Travel Regulations. Payment of a dislocation allow- 
ance would be precluded by paragraph 9003-3, Joint Travel Regulations. Also, 
some trainees are selected to attend OTS while serving in an enlisted status. 
These members are of various pay grades. 

Example: Sgt (E-5)is selected to attend OTS and is transferred from Base A 
to Lackland Air Force Base, Texas. No entitlement to transportation of depend- 
ents exists incident to this transfer. He successfully completes training, is 
discharged under the provisions of AFR 39-14, appointed and ordered to active 
duty as an officer at the same station without a break in service, and is reas- 
signed to a new permanent duty station. 

Question: Would the member be entitled to transportation of dependents and 
a dislocation allowance from the permanent duty station at which he was serving 
prior to entry into Officers’ Training School to the new permanent duty station? 


In our decision of March 12, 1962, B-148029, we held that an en- 
listed man in pay grade E-6, who was discharged from the service at 
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his duty station at Gunter Air Force Base, Alabama, and ordered to 
extended active duty the following day as an officer at Lackland Air 
Force Base, Texas, was entitled to payment of dislocation allowance 
incident to travel performed by his dependents from his old duty 
station at Gunter Air Force Base to his new permanent duty station 
at Lackland Air Force Base, payment not being precluded by para- 
graph 9003-3, Joint Travel Regulations, Our decision to the Secre- 
tary of the Navy in 39 Comp. Gen. 76 involved the propriety of pay- 
ment of dislocation allowance to members who were commissioned as 
officers following aviation cadet training under the provisions of 10 
U.S.C. 6911. Under the provisions of that section, aviation cadets 
hold a special enlisted grade which, whether acquired by enlistment 
from civil life or by transfer, begins and ends with the period of avia- 
tion cadet training. Therefore, we concluded that aviation cadets who, 
upon completion of the course of instruction, are ordered to duty as 
newly commissioned officers occupied the same status as newly ap- 
pointed officers and are entitled to transportation for their dependents 
from home or from place from which ordered to active duty to their 
first permanent duty station. 

Your doubt in the present matter primarily concerns enlisted mem- 
bers of an ineligible pay grade who are selected for Officers’ Candidate 
School or Officers’ Training School. Basically, your question appears 
to be whether travel allowances for travel of dependents of such mem- 
bers will be determined on the basis of the old to new permanent duty 
station or from home to first duty station as an officer as in the case 
of the naval aviation cadets which we considered in 39 Comp. Gen. 76. 

In our decision of August 6, 1959, 39 Comp. Gen. 76, we stated that 
the pertinent statute, 37 U.S.C. 406, clearly contemplates issuance of 
regulations to entitle an officer commissioned directly from civil life 
and ordered to active duty to transportation of his dependents and 
household effects from his home to his duty station. We said that the 
fact that a member has served for a time in some other status has not 
been regarded as a sufficient ground to require discrimination against 
such member by denying him transportation of his dependents inci- 
dent to his appointment and orders to active duty as an officer. Also, 
we stated we perceive no material difference between serving in a 
special enlisted grade (naval aviation cadet) and serving in any other 
capacity while in training for appointment as a commissioned officer 
such as would warrant a change in the established procedure of fur- 
nishing a newly appointed officer transportation for his dependents 
from home, or from place from which ordered to active duty, to his 
duty station. 

Similarly, we believe that the fact that a member has served in an 
ineligible enlisted status prior to his entry into Officers’ Training 
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School or Officers’ Candidate School is not a sufficient ground to re- 
quire discrimination against such member by denying him transporta- 
tion of his dependents from home incident to his appointment and 
orders to active duty as an officer. Therefore, it is our view that mem- 
bers of an ineligible pay grade who are selected for Officers’ Candidate 
School or Officers’ Training School should be considered the same as 
an individual appointed from civilian life so that his old permanent 
duty station will be disregarded and travel and transportation allow- 
ances for his dependents will be determined on the basis of from home 
or place from which ordered to active duty to first duty station as an 
officer. 

With respect to the first part of question one, since the member was 
in an eligible pay grade for dependent travel and transportation al- 
lowances when transferred to Lackland Air Force Base, he will be 
entitled to payment of such allowances including dislocation allow- 
ance for his dependents’ further travel from there to his first per- 
manent duty station as an officer. The second part of the question is 
answered in the negative. In such situation the travel and transporta- 
tion allowances for dependents should be determined as in the case of 
members appointed from civilian life from home to first duty station 
after commissioning such as in the situation considered in 39 Comp. 
Gen. 76, in the case of naval aviation cadets. 

With respect to question 2, it is stated in your discussion relative 
to trainees appointed from civilian life, that you recognize that upon 
successful completion of training and reassignment to a permanent 
duty station, the travel of dependents of such trainees would be that 
as provided in paragraphs 3003-1, and 7011-4 of the Joint Travel Reg- 
ulations, and that payment of a dislocation allowance would be pre- 
cluded by paragraph 9003-3. 

You say, however, that some trainees are selected while serving in 
various enlisted grades and your question involves the situation of 
such an enlisted man in an eligible pay grade for travel and transpor- 
tation allowances for his dependents in the circumstances described in 
the example. Such member actually was away from his old permanent 
duty station at Base A for temporary duty while undergoing instruc- 
tion for officer training at Lackland Air Force Base. Therefore, the 
net effect of the orders which discharged him from the service for the 
purpose of permitting him to continue in the service as an officer, was 
to detach him from his old permanent duty station at Base A and as- 
sign him to a new duty station. In these circumstances and since the 
regulations contemplate payment of dislocatton allowance incident 
to a change of station when ordered in conjunction with a separation 
for the purpose of reentry at the same station without a break in serv- 
ice, the member is entitled to transportation for his dependents and 
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a dislocation allowance for the transfer from Base A to the new per- 
manent duty station as an officer. B-148029, March 12, 1962; 40 
Comp. Gen. 251. 

Your questions are answered accordingly. 


[B-151708] 


Soldiers’ Home, United States—Funds—Pay Forfeitures—Non- 
judicial 

Nonjudicial forfeitures of pay which commanding officers are authorized by 
Executive Order No. 11081, dated January 29, 1963, to impose upon warrant of- 
ficers and enlisted personnel of the uniformed services are to be distinguished 
from forfeitures of pay imposed by “sentence of courts-martial” as specified in 
the act of March 3, 1851, 24 U.S.C. 44, requiring such forfeitures to be deposited 
to the United States Soldiers’ Home and, therefore, in view of the specific refer- 
ence to sentence of courts-martial in the statute, only those forfeitures of pay 
imposed by courts-martial sentences are for credit to the Soldiers’ Home and non- 
judicial forfeitures imposed by commanding officers should remain in the ap- 
propriation. 


To the Secretary of the Army, August 6, 1963: 


Reference is made to letter dated May 29, 1963, from the Assistant 
Secretary of the Army (Financial Management), requesting decision 
as to the proper disposition of nonjudicial forfeitures of pay imposed 
by commanding officers upon regular Army warrant officers and regu- 
lar Army enlisted members. The request was assigned submission 
No. SS-A-706 by the Department of Defense Military Pay and Allow- 
ance Committee. 

Section 7 of the act of March 3, 1851, Ch. 25, 9 Stat. 596 (24 U.S.C. 
44) provides that for the support of the military asylum (now Sol- 
diers’ Home) established by the act that, among other funds there 
designated, “all stoppages or fines adjudged against soldiers by sen- 
tence of courts martial, over and above any amount that may be due for 
the reimbursement of government, or individuals; all forfeitures on ac- 
count of desertion * * *” shall be set apart and appropriated. 

By Executive Order No. 11081, dated January 29, 1963, prescribing 
various amendments of the Manual for Courts-Martial, United States 
1951, certain commanding officers are authorized to impose nonjudicial 
forfeitures of pay upon warrant officers and enlisted personnel of their 
commands. Under that authority it is now possible for commanding 
officers to impose forfeitures of pay without a court-martial and ques- 
tion is raised as to whether these forfeitures of pay should be set apart 
and transferred to the Soldiers’ Home Permanent Fund. 

The conditions which prevailed at the time of the establishment of 
the Soldiers’ Home were such that the Congress deemed it desirable 
to provide a means of caring for disabled and aged soldiers without 
imposing any new burden upon the Treasury, such as the allowance of 
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extraordinary pensions. Thus, provision was made that funds appro- 
priated for pay of the Army which were not otherwise payable because 
of court-martial fines and forfeitures and all forfeitures on account 
of desertion, which would not be available for any other use, should 
be set apart in partial support of the Home. This is borne out by the 
statement appearing in Report of Committee No. 227, 31st Congress, 
2d session, of January 3, 1851, made by Mr. Davis of Mississippi, which 
stated in part that “The other resources relied on are the hospital and 
post funds, the fines, forfeitures, reversions, and voluntary contribu- 
tions of the army.” 

The Assistant Secretary’s letter states that the implication of Mr. 
Davis’ report is that all forfeitures will be used to bear the cost of 
operating the Soldiers’ Home since the term “court-martial” did not 
precede the word “forfeitures” in the report. The Department of 
the Army apparently is of the view that no distinction should be made 
with respect to forfeitures of pay regardless of whether the forfeiture 
was imposed by the member’s commanding officer or by court-martial. 

At the time the March 3, 1851 act was enacted there was no law 
in existence which authorized a commanding officer to impose non- 
judicial punishment upon persons under his command, Thus, no 
inference may be drawn from the absence of the term “court-martial” 
in the report on the bill as explaining or enlarging the plain terms 
of the statute. The statute clearly specifies the amounts which are 
set apart for the Soldiers’ Home and it is our view, in the absence 
of a further expression of intention by the Congress, that only those 
forfeitures of pay imposed by “sentence of courts-martial” are prop- 
erly for credit to the Soldiers’ Home Permanent Fund. Nonjudicial 
forfeitures of pay imposed by commanding officers should remain in 
the appropriation. 


[.B-152012] 


Claims—Assignments—Contracts—Validity of Assignménts— Per- 
missible Assignees 


A small business investment company organized under the Small Business 
Investment Act of 1958, 15 U.S.C. 661, which has as its chief purpose the financing 
or capitalization of small concerns either through equity security purchases or 
long-term loans may be regarded as “financing institution” within the meaning 
of that term in the Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203, 
so that a small business investment company may qualify as-an assignee for 
moneys due or to become due Government under contracts. 


To the Administrator, Small Business Administration, August 6, 


1963: 


By letter of July 8, 1963, with enclosure, you have requested our 
opinion whether a small business investment company organized under 
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the Small Business Investment Act of 1958, as amended, 15 U.S.C. 
661 note, may be regarded as a financing institution which would 
qualify as a proper assignee within the purview of the Assignment of 
Claims Act of 1940, as amended, 31 U.S.C. 203. 

You point out that the two chief functions of such an investment 
company under the terms of the Small Business Investment Act of 
1958, as amended, and 13 C.F.R. 107, are to provide capital for small 
business concerns by purchasing the equity securities of and making 
long-term loans to such concerns. In addition, an investment com- 
pany would furnish consulting and advisory services to small business 
firms on a fee basis. 

You expect that small business investment companies may make 
long-term loans to small businesses performing Government contracts. 
Collateral for such loans may well include the assignment of moneys 
due or to become due under the Government contracts. 

The Assignment of Claims Act provides, in substance, that moneys 
due or to become due from the United States under a contract provid- 
ing for payment of $1,000 or more may be assigned to a “bank, trust 
company, or other financing institution.” Thus, the enforceability of 
such an assignment against the United States depends in large measure 
upon whether the assignee qualifies under one of these categories. It 
is your position that the small business investment companies may 
properly be regarded as financing institutions. 

A financing institution, within the purview of the Assignment of 
Claims Act, is one which deals in money as distinguished from other 
commodities as the primary function of its business activity. 40 Comp. 
Gen. 174, A firm—be it a corporation, a partnership or a sole proprie- 
torship—which as a primary function is regularly engaged in the 
financing business may be regarded as a financing institution. 20 
Comp. Gen. 415, 417. However, a firm whose credit extension and 
lending operations, although carried on regularly, are merely inci- 
dental or subsidiary to another end, in the light of the firm’s overall 
operations, more important purpose, is not a financing institution. 22 
Comp. Gen. 44; 21 ¢d. 120. Finally, a firm having as a main purpose 
the financing of small and undercapitalized businesses, either through 
loans or direct purchase and resale, has been regarded as a financing 
institution. 31 Comp. Gen. 90. 

It is our understanding that a small business investment company 
organized and operating pursuant to the above-cited law and regula- 
tions would have as its chief purpose the financing or capitalizing 
of small concerns either through equity security purchases or long- 
term loans. In view of the foregoing, we conclude that such an invest- 
ment company may be regarded as a financing institution within the 
meaning of the Assignment of Claims Act of 1940, as amended. 
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[B-151269] 


Bidders—Right to Award—Nonresponsibility Determinations 


To deny a bidder, who had been determined to be nonresponsible for award of a 
contract based on a conviction of a criminal offense that was not appealed but 
who had not been notified that debarment action was to be invoked, consideration 
in subsequent procurements based on the prior administrative determination of 
nonresponsibility would result in authorizing the procuring agency to continue 
indefinitely to disregard low bids by successive determinations of nonrespon- 
sibility without affording the bidder an opportunity to be heard, and, therefore, 
in the absence of other evidence of lack of responsibility, the low bidder must be 
considered a responsible bidder. 

To the Administrator, General Services Administration, August 8, 


1963: 


By letter dated June 27, 1963, the Regional Administrator, Region 
2, submitted a report concerning the protest of S. Kane & Son, Inc., 
against the rejection of its bid submitted in response to an invitation 
covering Project Nos. 00222-117 and -118, for work to be performed 
on the Penn A/C Building, Philadelphia, Pennsylvania. 

Three bids were received and opened on May 20, 1963, in the follow- 
ing amounts: 

S. Kane & Son, Inc. $16, 772 


I. Alper Company 16, 825 
P & G Construction Co. 17, 460 

On June 7, 1963, Kane’s low bid was rejected on the basis that it did 
not have a satisfactory record of integrity and judgment to qualify 
as a responsible contractor as required by section 1-1.310-5 of the 
Federal Procurement Regulations. The rejection of Kane’s bid was 
based on our decision of May 21, 1963, wherein we concluded that 
there was substantial evidence of record to support the administrative 
determination that S. Kane & Son, Inc., lacked the integrity of a re- 
sponsible bidder because of the conviction of a misdemeanor relating 
to labor standards, and, hence, its bid under project Nos. 00222-119, 
-121, and -122 was properly rejected. The Regional Administrator 
advised with respect to the rejection action taken on June 7, 1963, 
that: 

* * * The specific data relied upon for reaching this determination were the 
same facts considered for making the determination to reject Kane’s bid on 
Project No. 00222-119. 

There facts are summarized in your decision dated May 21, 1963. No addi- 
tional facts were considered in rejecting Kane’s bid on Project No. 00222-117 and 
118, the subject of the present protest. The Contracting Officer concluded that 
the same facts which were the basis for the determination of irresponsibility and 
referred to in the decision dated May 21, 1963, were sufficient to reach a like 
conclusion in the pending matter. It was felt that Kane’s plea of guilty for the 
offense involved and the concurrence by your office of the Contracting Officer’s 
determination were of too recent date to have enabled the contractor to re- 
establish a satisfactory record of integrity and judgment. 

It is evident that the import of our May 21 decision was not fully 
understood. Our “concurrence” of the contracting officer’s determina- 
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tion of nonresponsibility related solely to the invitation which was 
opened on March 12, 1963. We did not hold, or intend to hold, in our 
May 21 decision that our “concurrence” extended beyond that partic- 
ular procurement. In considering this and similar cases involving 
discretionary determinations of nonresponsibility, our Office has been 
most careful not to characterize our concurrences of nonresponsibility 
determinations as de facto debarments. See 14 Comp. Gen. 313; 15 éd. 
149; B-132311, January 3; 1958; B-144574, April 19, 1961; B-150791, 
B-150861, April 25, 1963. As a general rule, a prior administrative 
determination of nonresponsibility is not determinative of a subsequent 
question of responsibility. 

There remains for consideration whether the conviction of S. Kane 
& Son, Inc., for violation of the Fair Labor Standards Act, 29 U.S.C. 
201, et seg. (1952 Ed.), constitutes a proper basis for determining that 
the corporation is not a responsible bidder under the instant solicita- 
tion, or under any future solicitations. There can be no doubt that 
your Administration, as a contracting agency, may base an initial 
determination of nonresponsibility upon the evidence of record with- 
out advising the bidder of the nature of the evidence and without 
affording the bidder an opportunity to explain or otherwise defend 
against such evidence. Although, as we stated in B-150791, B-150861, 
April 25, 1963, we believe it preferable that such opportunity be given. 
It is apparent that the continued refusal to award contracts to a par- 
ticular company on the basis of nonresponsibility subsequent to the 
initial determination of nonresponsibility could operate to deny the 
bidder of the right to defend himself against the charge of nonre- 
sponsibility and to indefinitely deprive him of procurement awards 
from your Administration. 

As you are aware, subpart 1-1.605(a) (i) of the Federal Procure- 
ment Regulations specifies that conviction for commission of a 
criminal offense as an incident to obtaining or performing a contract 
shall constitute cause for debarment, while subpart 1-1.605(b) (6) as- 
sures the contractor of notice and opportunity to be heard, and sub- 
part 1-1.605(b) (5) requires that the period of debarment shall be for 
a reasonable, definitely stated period of time commensurate with the 
seriousness of the offense. Under the circumstances set out in FPR 
1-1.605 (a) (i), it is our opinion that protection of the interests of both 
bidders and the Government requires that the debarment procedures 
set out in these regulations be invoked and followed at the earliest 
practicable date following a determination of nonresponsibility. To 
conclude otherwise would necessarily result in authorizing contracting 
agencies to continue indefinitely to disregard low bids by successive 
determinations of nonresponsibility, and without affording the bidder 
opportunity to be heard. 











142 DECISIONS OF THE COMPTROLLER GENERAL [48 


Where, as in the instant case, an initial determination of nonrespon- 
sibility is based upon conviction for commission of a criminal offense 
from which no appeal has been taken, there would appear to be no 
valid reason why a written notice of intent to debar should not have 
been issued contemporaneously with, or immediately following, the 
determination of nonresponsibility. The records indicate your initial 
determination that Kane was not a responsible bidder was made on 
March 20, 1963, and there is no evidence of record that your Adminis- 
tration has, to date, notified the bidder of an intent to debar. 

Under the circumstances, we must conclude that, pending issuance 
to S. Kane & Son, Inc., of a notice of intent to debar, and in the absence 
of any evidence of lack of responsibility other than that on which 
rejection of its bids on project Nos. 00222-117, -118, -119, -121, and 
-122 was based, the company must be considered a responsible bidder 
within the meaning of that term in 41 U.S.C. 253(b). 


[B-150630, B-150637] 


Contracts—Increased Costs—Acts of God, Storms, Ete. 


A contractor who claims increased costs in performance of a completed contract 
for supplying citrus fruit juice to the Veterans Administration because of a freeze 
that damaged the citrus crop on the basis of the default clause in the contract 
which relieves the contractor for excess costs for performance failure due to acts 
of God may not have the default clause which is applicable only to failure to per- 
form invoked as a basis for recovering increased costs in the performance of the 
contract and, in the absence of a showing that the contractor was required to pur- 
chase citrus products from a source of supply unreasonably distant from that 
contemplated under the contract, the claim for increased costs must be denied. 


Contracts—Increased Costs—Cost Greater Than Contemplated— 
Supplier Change 

A contractor who had 26 days to obtain stocks to fulfill a eontract for supplying 
fruit juice before a freeze damaged the citrus crop and who claims losses as a 
result of having to obtain the fruit for completion of the remaining deliveries at 
a higher price from a source about 100 miles distant has not acted as a prudent, 
responsible contractor to be regarded as without fault or negligence to be entitled 
to relief under the “contemplated source of supply” theory in Dillon v. United 
States, 140 Ct. Cl. 508, under which a contractor who was required to obtain 


stocks at an unreasonable distance from the area contemplated by the parties 
was granted limited relief. 


To David Bilgore & Co., Inc., August 9, 1963: 

We refer to your claims for additional charges for supplying grape- 
fruit juice, grapefruit and orange juice blend and orange juice under 
contracts V7018P-4227b and V7018P-4189b with the Veterans Admin- 
istration (hereafter VA), based on an “Act of God” as set forth in 
paragraph 11 of Standard Form 32, General Provisions, which was 
made a part of each contract. Contract V7018P-4227b (hereafter 
4227) was awarded to your firm on December 7, 1962. The 
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contracting officer reports that the contract covered the following 
items, with delivery points as indicated: 

FSN 8915-170-5125 Grapefruit Juice, Fancy, Grade A, Natural, 
46-oz. can at $1.949 per dozen. 


Item 1. Somerville, N.J.—9846 doz. 


FSN 8915-252-7685 Grapefruit and Orange Juice Blend, Natural, 
46-oz. can at $2.099 per doz. 


Item 7. Somerville, N.J.—5830 doz. 
Item 9. Hines, Ill.—3681 doz. 
Item 11. GSA. Clearfield, Utah—200 doz. 


The subject invitation for bids provided that these items were to be 
packed from fruit harvested after September 1962 only, and your bid 
was on the basis of FOB Origin, Clearwater, Florida. The contract 
award notice stated that the completion date of the contract would be 
the week of February 18, 1962 [sic 1963]. 

Contract V7018P-4189b (hereafter 4189b) was awarded to your 
firm on November 16, 1962, and, as reported by the contracting officer, 
covered the following items, FOB Origin packed from fruit of the 
1962 crop only with delivery as indicated : 

FSN 8915-241-2800 Juice, Orange, Canned, Natural Single 
Strength, Grade A Fancy, 46-oz. cans at $2.39 per dozen. 


Item 6. Wilmington, Calif.—2540 doz., delivery wk. of 1-28-63 
Item 7. Hines, Ill.—1205 doz., delivery wk. of 12-10-62° 
Item 8. Franconia, Va. (Reg. 3)—1200 doz., delivery wk. of 12- 
31-62 
Item 9a. Gallup, N. Mex. (Reg. 8)—1000 doz., delivery wk. of 
12-31--62 


Except where specifically indicated the following facts and circum- 
stances, as reported by the contracting officer, are common to both con- 
tracts: On December 19, 1962, Mr. R. H. Pride of your firm telephoned 
and advised Mr. F. W. Gillow, VA Senior Procurement Agent, that, 
due to the severity of the Florida freeze on December 13 and 14, 1962, 
you would be unable to supply the products contracted for and re- 
quested cancellation, which was confirmed by your letter of the same 
date. Immediately upon receipt of your letter of confirmation, the 
VA contacted the United States Department of Agriculture to ascer- 
tain the extent of damage to the citrus crop in the Clearwater, Florida, 
area which could be used as a guide in considering your request for 
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cancellation. The reply from the Department of Agriculture indi- 
cated that citrus products were in short supply but that it was too early 
to accurately determine the percentage of loss. On December 26, 
1962, Mr. Pride was advised by telephone to submit additional justifica- 
tion for the requested cancellation action pointing out specific details 
as to the extent of damage caused by the severe weather, and how this 
had affected your ability to complete the contracts. 

By letter of December 29, 1962, to the VA, which was accompanied 
with clippings from local newspapers, Mr. Pride described the severity 
of the citrus freeze and its effects and again requested relief from liabil- 
ity connected with these contracts on the basis of an Act of God. 
Thereafter, by letter of January 4, 1963, you advised the VA, in perti- 
nent part, as follows: 

With particular reference to order 63—-HI-40453 [contract No. 4189b], on this 
contract we have remaining unshipped 4740 cases 12/46 oz. Unsweetened Orange 
Juice. You will recall that we stated we are running orange juice to try and 
salvage as much of the crop as possible. The cost of this fruit keeps going up, 
while the yield per box of fruit goes down. The yields per box will be less each 
day as the damaged fruit becomes dryer, therefore, our costs of producing in- 
crease daily. This is particularly true for oranges that will make Grade A 
Unsweetened Orange Juice since fruit with high brix and high solids, as required 
to make unsweetened juice, is very scarce it is in great demand and commands 
top prices. Canners are now quoting 12/46 oz. Unsweetened Orange Juice at 
$4.25 per case, FOB cannery. In an attempt to fulfill this contract, and in line 
with our conversation, we feel that we can complete this contract at $3.25 per 
case, FOB cannery. ‘This, price is $1.00 under the current market, which un- 
doubtedly will be higher as the season progresses. Shipments could be made 
fairly prompt. 

With reference to order 63—-H1I-40509 [contract No. 4227b], no deliveries have 
been made against this contract to this date, and the total unshipped quantities 
called for are 9846 cases 12/46 oz. Unsweetened Grapefruit Juice and 9711 cases 
12/46 oz. Unsweetened Grapefruit and Orange Blended Juice. Confirming our 
conversation, we will make every effort to deliver against this contract at an 
adjusted price of $3.00 per case for the 12/46 oz. Unsweetened Grapefruit and 
Orange Blended Juice, FOB cannery. We feel that we could produce these items 
and get them ready for delivery on or about February 1, 1963. 

The contracting officer reports that in response to the request for 
price adjustments as set forth in your January 4 letter above, Mr. 
Gillow of the VA advised you by telephone on January 7, 1963, that 
inasmuch as you were currently producing citrus products, the VA 
could not relieve you of your contracts or negotiate price increases, 
but that you could submit a separate claim for the proposed price in- 
creases with all pertinent information justifying the same. By letter 
of January 23, 1963, you expressed your intent to fulfill the terms of 
the contracts although considerable difficulty was being experienced in 
doing so. You further indicated that you intended to seek relief 
under the Act of God provisions of paragraph 11, Standard Form 32. 

With respect to contract 4227b the contracting officer reports that 
United States Department of Agriculture certificates of inspection 
show that all juices furnished were packed in January and February 
1963. It is further reported that all shipments on this contract have 
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been completed, the last one evidently during the week of February 11, 
1963. With respect to contract 4189b it is reported that verification 
of completed deliveries was received by the VA on April 11, 1963. 

As to the extent of damage caused by the freeze, the contracting 
officer reports the following: 


4. Under date of January 22, 1963 the U.S. Department of Agriculture Crop 
Production report states “A sharply reduced citrus crop is now estimated, pri- 
marily as the result of the Florida freeze of December 11 thru 14, 1962. Fruit in 
the interior and on the west coast of Florida was severely damaged. The 1962- 
1963 orange crop is estimated at 115 million boxes, down 35 million boxes from 
last month’s estimate, twenty-three million boxes below the 1961-62 crop and 6% 
below average. The grapefruit crop, at 35 million boxes, is down 18% from last 
month.” * * * 


The contracting officer further reports that default action on these 
contracts under the “Act of God” provisions of paragraph 11 of 
Standard Form 32 was not felt to be applicable inasmuch as you stated 
that you were capable and willing to perform provided that you could 
later file a claim for additional costs resulting from the freeze. 

Upon completion of the contracts here involved you submitted 
two claims in the total amount of $33,104.34 to the Veterans Admin- 
istration which forwarded them to our Office for settlement as doubt- 
ful claims. On contract 4227b the amount claimed is $23,342.94 and 
on contract 4189b the amouni claimed is $9,761.40. 

Paragraph 11 of Standard Form 32 (September 1961 Edition) pro- 
vides, in pertinent part, as follows: 


11. DEFAULT 

(a) The Government may, subject to the provisions of paragraph (c) below, 
by written notice of default to the Contractor, terminate the whole or any part of 
this contract in any one of the following circumstances : 

(i) if the Contractor fails to make delivery of the supplies or to perform 
the services within the time specified herein or any extension thereof; or 

(ii) if the Contractor fails to perform any of the other provisions of this 
contract, or so fails to make progress as to endanger performance of this con- 
tract in accordance with its terms, and in either of these two circumstances does * 
not cure such failure within a period of 10 days (or such longer period as the 
Contracting Officer may authorize in writing) after receipt of notice from the 
Contracting Officer specifying such failure. 

(b) In the event the Government terminates this contract in whole or in part 
as provided in paragraph (a) of this clause, the Government may procure, upon 
such terms and in such manner as the Contracting Officer may deem appropriate, 
supplies or services similar to those so terminated, and the Contractor shall be 
liable to the Government for any excess costs for such similar supplies or serv- 
ices: Provided, That the Contractor shall continue the performance of this con- 
tract to the extent not terminated under the provisions of this clause. 

(c) Except with respect to defaults of subcontractors, the Contractor shall not 
be liable for any excess costs if the failure to perform the contract arises out of 
causes beyond the control and without the fault or negligence of the Contractor. 
Such causes may include, but are not restricted to, acts of God or of the public 
enemy, acts of the Government in either its sovereign or contractual capacity, 
fires, floods. epidemics, quarantine restrictions, strikes, freight embargoes, and 
unusually severe weather ; but in every case the failure te perform must be beyond 
the control and without the fault or negligence of the Contractor. If the failure 
to perform is caused by the default of a subcontractor, and if such default arises 
out of causes beyond the control of both the Contractor and subcontractor, and 
without the fault or negligence of either of them, the Contractor shall not be liable 
for any excess costs for failure to perform, unless the supplies or services to be 
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furnished by the subcontractor were obtainable from other sources in sufficient 
time to permit the Contractor to meet the required delivery schedule. 


It should be noted that paragraph 11 applies, by its express terms, 
only to defaults and failure to perform. The provisions of the para- 
graph do not provide a basis for recovery of additional costs resulting 
from losses and difficulties in performance in carrying out a contract; 
and it has been so held. Dillon v. United States, 140 Ct. Cl. 508, 156 
F. Supp. 719. 

In the Dillon case, the plaintiffs entered into a contract with the 
United States to deliver certain quantities of hay. Plaintiffs were 
located in Vinita, Oklahoma, and the hay was to be delivered to Fort 
Reno, Oklahoma, during the months of July, August and September 
1952. The area comprising 5 or 6 counties in northeastern Oklahoma 
within a radius of 50 miles from the city of Vinita was recognized as 
a principal prairie hay-producing area within the State of Oklahoma. 
In the year 1952, during the month of June, an unusually severe 
drought prevailed not only in Ok'ahoma but in some of the surround- 
ing States. The plaintiffs repeatedly requested cancellation of the 
contract on the ground that it was impossible to fulfill the contract 
with hay purchased in Oklahoma as there was not sufficient hay to meet 
the demand; that the farmers were refusing to sell it; and that the 
price had gone much higher than the rate specified in the contract. 
However, the contracting officer refused to cancel the contract and in- 
sisted on the hay being delivered. Subsequently, the plaintiffs advised 
that they would deliver the hay but would later put in a claim for the 
increased costs of performance. The plaintiffs then purchased the hay 
wherever available and at whatever price that might be necessary in 
the State of Oklahoma, and in order to complete the contract, pur- 
chased six railroad cars of hay in the State of Nebraska. In complet- 
ing the contract, the plaintiffs sustained a net loss of $17,298.48 and 
filed suit in the Court of Claims to recover this amount on the basis, 
as in the case before us, that the default clause of the contract (which 
was substantially the same as paragraph 11, Standard Form 32 in- 
volved here), relieved the contractors of any liability for excess costs 
if failure to perform arose out of certain causes not the fault or negli- 
gence of the contractor. One of the causes listed in the contract was 
unusually severe weather. The Court of Claims held that since the 
terms of the contract provided for relief only for failure to perform 
there was no authority to grant the principal part of the relief sought. 
However, the court did allow recovery of $1,480.32 representing deliv- 
ery of the hay purchased in Nebraska on the basis, as stated by the 
court : 

We hold that it was contemplated and well understood by both parties that 


in delivering hay under the contract the plaintiffs expected to obtain it, and 
the defendant expected to receive it, from sources not unreasonably distant from 
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the delivery point contained in the contract, and that Newport, Nebraska, where 
plaintiffs were compelled to go to purchase the six carloads of hay mentioned, 
was an unreasonable distance and clearly beyond the area in contemplation of 
both parties to the contract. 

The rationale of the court in allowing recovery for the hay purchased 
in Nebraska was based upon language found in the opinion of AM/itchell 
Canneries, Inc. v. United States, 111 Ct. Cl. 228. See, also, Hargis 
Canneries, Inc. v. United States, 60 F. Supp. 729. Because the Mit- 
chell and Hargis cases involved successful suits by contractors based 
upon “Act of God” provisions similar to those involved in the Dillon 
case we think it would be appropriate to discuss them briefly here. 

At the outset it should be noted that the Mitchell and Hargis cases 
involved suits to recover funds withheld by the United States as excess 
costs resulting from failure to deliver the products (blackberries) 
involved in the contracts. Both cases involved unusually heavy rain- 
fall which severely curtailed the supply of product and, after de- 
faults, the United States terminated the contracts, purchased the 
necessary product in the open market at higher prices and withheld 
funds due the contractors to satisfy the Government’s claims for ex- 
cess costs. In both cases the contracting officer found that failure to 
deliver was due to unforeseeable causes. The Courts (Federal Dis- 
trict Court, Arkansas W. D., in Hargis and Court of Claims in Mit- 
chell) entered judgment for the contractors for the amounts previously 
withheld. 

It is apparent from these facts, as briefly outlined, that the Hargis 
and Mitchell cases are clearly distinguishable from the Dillon decision. 
In Hargis and Mitchell the Courts allowed recovery for funds owing 
the contractors that had been withheld after termination of the con- 
tracts by the Government—they did not hold that the contractors were 
entitled to recover for losses sustained in performing their contracts. 
In other words, the severe weather conditions involved in those cases 
afforded proper defenses against claims by the Government for failure 
to perform but did not afford an affirmative basis for recovery of in- 
creased costs of performance. Moreover, the Court of Claims in the 
Dillon decision was well aware of the Mitchell case—it cited language 
from Mitchell in its opinion but it did not, except in the limited man- 
ner previously indicated, consider Mitchell controlling. 

It is readily apparent that the facts and circumstances in the Dillon 
case are strikingly similar to those involved in your claims. We think 
that the decision in the Dillon case with respect to the applicability of 
the Default clause in situations like those presented here is controlling. 
Moreover, the record before us does not, in our opinion, reveal facts 
which would support a claim for partial relief on the limited basis 
recognized by the Court of Claims, because there is no showing that, 
in order to perform the contracts, you purchased citrus products from 
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a source of supply which was unreasonably distant from that con- 
templated by the contracts. In that connection, your letter of Feb- 
ruary 22, 1963, to the Veterans Administration states, with respect to 
contract 4227b, that “On January 31 through February 5, we processed 
the 9,846 cases 12/46 oz. Unsweetened Grapefruit Juice and the 9,711 
vases 12/46 oz. Unsweetened Blended Juice required for this contract.” 
With respect to contract 4189b it is reported by the contracting officer 
that you shipped the necessary products under item.7 on December 4, 
1962, and under item 9 on January 31, 1963, for which you make 
no claim for excess costs. As to items 6 and 8 of this contract you sub- 
mitted copies of invoices from Osceola Fruit Distributors, Kissimmee, 
Florida, which indicate that you purchased the necessary products for 
these items from that company on April 1, 1963. Kissimmee appears 
to be approximately 100 miles distant from Clearwater by highway. 
We think that the location of Kissimmee is easily within the area con- 
templated by the contract from which the orange products were to 
be furnished. It would not be unreasonable to assume that the whole 
State of Florida was the area contemplated by the parties from which 
orange products could be supplied. However, we need not, and do 
not, make any such assumption because, in any event, we think that 
the issue as to contemplated source of supply is immaterial in this 
case, since, as will be discussed below, it appears that the difficulty and 
excess costs encountered in supplying the requirements of contract 
4189b were caused solely by your failure to take prompt and adequate 
steps to assure that sufficient quantities of product would be on hand 
with which to meet such requirements. In this connection the con- 
tracting officer reports the following: 


10. We do not question the damage to the Florida citrus crop caused by this 
severe freeze. We do question the David Bilgore Company’s planning to commit 
themselves to a contract without adequately providing for the fulfillment of 
that commitment. We feel the Veterans Administration should not suffer 
additional expense for any reason whatsoever as this contract was awarded 26 
days prior to the freeze. It would seem this was ample time for this firm to 
obtain the necessary product if stocks on hand were insufficient. This bid in- 
vitation was sufficiently in advance of the freeze and there was such an abun- 
dance of product that prices were low. After the freeze eliminated this over 
abundance, prices soared. If circumstances had been reversed and there had 
been a sharp reduction in the market price, no firm would have offered a volun- 
tary price reduction to the Veterans Administration. Certainly an increase in 
raw product cost is no more to be expected in a highly fluctuating and competi- 
tive market such as this which is beset with many unknowns and variables. 
Furthermore, this contractor shipped 1205 dozen cans of orange juice (item 7) 
to Veterans Administration Depot Hines, Illinois on December 4, 1962 and 1000 
dozen (item 9) to General Services Administration Depot, Gallup, New Mexico 
on January 31, 1963. Both shipments were inspected by the U.S. Department of 
Agriculture on December 3rd and 4th, 1962, quite in advance of the freeze indi- 
cated by the attached Inspection Certificates No. G-30055 and H-6180. As ex- 
pected, there is no claim for excess costs on these two shipments. Apparently 
the contractor had the quantity for these two shipments on hand prior to the 
freeze and was taking a calculated risk which he lost, on being able to obtain 
the balance due under this contract at a more profitable price. We further note 
that the contractor’s claim for $5.00 per dozen could have been substantially 
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reduced had he completed this contract in January 1963, at a price of $3.25 per 
dozen FOB their plant, which he offered in his letter of January 4, 1963. How- 
ever, since we could not authorize a negotiation increasing the price, contractor 
failed to take advantage of what proved to be a very favorable price and now 
wishes to pass this additional expense along to the Veterans Administration. 
We, therefore, cannot agree that the best interest of the Government would be 
served by allowing additional compensation for completion of this contract. 

We are in agreement with the contracting officer’s statement above 
to the effect that you had. ample time after the contract was awarded 
and prior to the freeze to obtain the necessary product if stocks on 
hand were insufficient. In fact, two items (7 and 9) were delivered 
from stocks on hand prior to the freeze. Thus, in our opinion, even 
were we to assume that the provisions of the Default clause are ap- 
plicable to the case before us (an assumption which, on the basis of the 
decision in the Dillon case, is untenable) those provisions could not 
afford grounds for relief since they expressly provide that “the Con- 
tractor shall not be liable for any excess costs if the failure to perform 
the contract arises out of causes beyond the control and without the 
fault or negligence of the Contractor.” [Italics supplied.] In view 
of the fact that you had 26 days prior to the freeze in which to secure 
the necessary products for the contract it cannot be said that the ad- 
ditional costs incurred were beyond your control and without fault 
or negligence on your part. We think that ordinary prudence would 
have dictated the acquisition of the necessary product within the am- 
ple time available. The fairly close delivery dates on the two re- 
maining undelivered items would seem to support this conclusion: 
Item 8 required delivery during the week of December 31, 1962, and 
item 6 during the week of January 28, 1963. Moreover, as previously 
indicated, we think that these same considerations would operate to 
foreclose any possible claim under the “contemplated source of 
supply” theory recognized in the Dillon case since, obviously, had 
you taken prudent and timely action to acquire the necessary orange 
juice prior to the freeze the loss upon which your claim is based would 
not have occurred and it would have been unnecessary to purchase 
the juice from Osceola Fruit Distributors at the price of $5 per dozen. 

In view of the foregoing, your claims for $23,342.94 and $9,761.40 
as additional charges under contracts 4227b and 4189b, respectively, 
must be, and are, denied. 


[B-151272] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Advanced on Retired List to Com- 
missioned Rank—Maximum Limitation 


A Fleet Marine Corps Reserve enlisted member who was in receipt of retainer 
pay and compensation as a civilian employee when he was transferred to the 
retired list and advanced to an officer grade under 10 U.S.C. 6151 is not required 
to have the retainer pay considered “retired pay for or on account of services as 
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a commissioned officer” or as “retired pay” as used in the double compensation 
restriction in section 212 of the Economy Act of 1932, 5 U.S.C. 59a; therefore, 
since the retainer pay received by the member during the calendar year is not 
for inclusion in applying the double compensation limitation and since the 
member’s retired pay and civilian compensation is less than $10,000 for the 
calendar year the retired pay withheld may be paid. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Advanced on Retired List to Com- 
missioned Rank—Maximum Limitation 


In the computation of the double compensation limitation of $10,000 in section 
212(b) of the Economy Act of 1982, 5 U.S.C. 59a, on a calendar year basis, the 
Federal civilian salary earned by a retired member of the uniformed services 
after he loses his retired status and retired pay through discharge from the tem- 
porary disability retired list, but before the end of the calendar year of discharge 
must be included. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Advanced on Retired List to Com- 
missioned Rank—Maximum Limitation 


The determination as to whether a retired officer of the uniformed services who 
is in receipt of retired pay and civilian compensation has been paid more or less 
than the maximum limitation of $10,000 in section 212 of the Economy Act of 
June 30, 1932, as amended, 5 U.S.C. 59a, is made annually at the end of the 
calendar year so that in readjusting a member’s pay for the calendar year 1955 
when section 212 of the 1932 act was amended to increase the maximum from 
$3,000 to $10,000, the $10,000 limitation should be used for the calendar year. 


To Major John A. Rapp, United States Marine Corps, August 9, 
1963: 

By first indorsement dated April 5, 1963, the Commandant of the 
Marine Corps forwarded your letter of March 26, 1963, requesting a 
decision whether the retainer pay paid First Lieutenant Robert J. 
Thrower, 012441, United States Marine Corps, retired, as a member 
of the Fleet Marine Corps Reserve, for the period January 1, 1962, 
through August 31, 1962, may be excluded from the computation of 
the amount of retired pay received during the calendar year 1962 for 
the purpose of applying the $10,000 limitation provision of section 
212(b) of the Economy Act of June 30, 1932, Ch. 314, 47 Stat. 406, as 
amended, 5 U.S.C. 59a(b). This request for decision was assigned 
No. DO-MC-702 by the Department of Defense Military Pay and 
Allowance Committee. 

Section 212 of the Economy Act of June 30, 1932, as amended, reads 
as follows (quoting from 5 U.S.C. 59a) : 

(a) After June 80, 1932. no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 


the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned in 
title 37, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $10,000; and when the retired pay amounts to or 
exceeds the rate of $10,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. As 
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used in this section, the term “retired pay” shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $10,000 * * *. 

The pertinent facts in Mr. Thrower’s case, as disclosed in your letter, 
are as follows. The member was a master sergeant (E-7) in the Fleet 
Marine Corps Reserve from February 28, 1954, through August 31, 
1962. On September 1, 1962, he was transferred to the retired list of 
enlisted members of the United States Marine Corps under 10 U.S.C. 
6331 and was advanced on the retired list to the grade of first lieuten- 
ant under 10 U.S.C. 6151. He was employed by the Marine Corps 
Supply Center, Albany, Georgia, as a Federal civilian employee at an 
annual salary of $7,820 from January 1, 1962, through October 13, 
1962, and at an annual salary of $8,575 from October 14, 1962, through 
December 31, 1962. The total amount of civilian salary earned during 
the calendar year 1962 amounted to $7,986.56. The retainer pay paid 
him as master sergeant (E-7), at $169.49 per month, amounted to 
$1,355.92. The retired pay paid him as first lieutenant at $219.10 per 
month, amounted to $876.40. Ifthe retainer pay may be excluded, he 
would be entitled to a refund of the amount of retired pay withheld 
from him for the calendar year 1962, since the civilian salary and 
retired pay ($7,986.56 plus $876.40) amounted to less than $10,000. 

It is clear that Mr. Thrower continued to be an enlisted man until 
he was advanced on the retired list to the grade of first lieutenant on 
September 1, 1962. Compare B-140856, December 16, 1959. In such 
circumstances, we find no basis for a conclusion that the retainer pay 
received by him in that status was “retired pay * * * for or on ac- 
count of services as a commissioned officer” or as “retired pay” as that 
term is used in section 212(b) of the Economy Act. 

The cases of Schuyler v. United States, 148 Ct. Cl. 479 (1960), and 
Dellinger v. United States, Ct. Cl. No. 83-61, decided May 9, 1962, 
established the rule that the appropriate period of time intended to 
be used for the purpose of applying the restrictions of section 212(b), 
is a calendar year. In our decision dated August 2, 1962, B-149203, 
42 Comp. Gen. 71, we stated that we had decided to accept and follow 
the court’s decisions in the Schuyler and Dellinger cases as a precedent 
for retroactive payment of retired pay (in addition to civilian com- 
pensation) in those cases where the retired officer is determined to be 
entitled to the amount of retired pay withheld from him during a 
calendar year because the total amount received for that year as com- 
pensation as a Government civilian employee “and retired pay as an 
officer” is less than $10,000. Since no retired pay as an officer was 
received prior to September 1, 1962, the proposed payment to Lieuten- 
ant Thrower of the amount of retired pay withheld from him during 
the calendar year 1962 is authorized, if otherwise correct. 
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It is understood that the Marine Corps is in the process of develop- 
ing a number of other cases, which will involve an application of the 
rule of the Schuyler and Dellinger cases. As a guide in handling such 
cases you request answers to the following questions: 

(a) Should Federal civilian salary earned after loss of the member's retired 
status and retired pay through discharge from the temporary disability retired 
list, but before the end of the calendar year of discharge, be included in the 
computation of “civilian pay” for the purpose of 5 U.S.C. 59a(b) ? 

(b) The $3,000 limitation contained in section 212 of the Economy Act of 
30 June 1982 was increased to $10,000 effective 4 August 1955 by the act of 4 Au- 
gust 1955 (69 Stat. 497). In determining the amount of a refund of withheld re- 
tired pay for 1955 under 5 U.S.C. 59a(b), should the computation be based on 


$5,858.33 for the entire year ($3,000 prorated for 7 months and 3 days, $1,775, plus 
$10,000 prorated for 4 months and 27 days, $4,083.33), or should it be based on 


an 


each period separately, $1,775 for the period 1 January 1955 through 3 August 
1955 and $4,083.33 ($833.3333 x4 and $27.7777 X27) for the period 4 August 1955 
through 31 December 1955? For example, if a retired commissioned officer re- 
ceived Federal civilian salary for only January 1955 and December 1955, should 
the refund of retired pay withheld in January be based on $1,775 and that in 
December on $4,083.33, or must the computation of the refund for both months 
be based on the combined total of $5,858.33? 

The Economy Act, as amended, does not expressly provide for the 
exclusion of Federal civilian salary earned subsequent to the mem- 
ber’s loss of temporary disability retired pay but before the end of the 
calendar year of discharge and no evidence of such intent has been 
found in its legislative history. In view of the calendar year rule of 
the Schuyler and Dellinger cases, question (a) is answered in the 
affirmative. 

The act of August 4, 1955, Ch. 561, 69 Stat. 497, amended section 
212 of the 1932 act, as amended, 5 U.S.C. 59a, to increase the ceiling 
on retired pay plus civilian pay authorized to be accrued and earned 
in any one year from $3,000 to $10,000. In view of the decisions by the 
Court of Claims in the Schuyler and Dellinger cases, the amount of 
any excess collected is determined on the basis of the total amount 
earned and accrued as civilian compensation and retired pay during 
a calendar year. The determination as to whether a retired officer has 
been paid more or less than the amount to which he is entitled is made 
annually at the end of each calendar year. In such circumstances, it 
is believed proper to view the limitation in effect at that time as gov- 
erning his rights for that year. Hence, the $10,000 limitation is ap- 
plicable for the calendar year 1955. Question (b) is answered 
accordingly. 


[B-151962] 
Transportation—-Dependents—Military Personnel—Illness 


A Navy member's dependents who were authorized, incident to a minor child’s 
illness, to return from an overseas station to a place in the United States for the 
dependent’s hospitalization, and who subsequently travel to the member’s home 
of record incident to the child’s death and burial may not have the travel beyond 
the place of hospitalization designated as the ultimate destination in the orders 
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issued under paragraph 7009-3 of the Joint Travel Regulations regarded as 
authorized travel for reimbursement purposes and, therefore, the travel allow- 
ance payable to the member is limited to the cost of the dependents’ travel from 
the overseas station to the place of hospitalization and from there to the mem- 
ber’s new station under orders which authorized his reassignment to a duty 
station in the United States. 


To Lieutenant (jg) N. Petrick, Department of the Navy, August 9, 
1963: 


By fifth indorsement dated July 1, 1963, the Per Diem, Travel and 
Transportation Allowance Committee forwarded here your letter of 
April 29, 1963, with enclosures, requesting an advance decision con- 
cerning the propriety of payment for dependents’ travel in the case 
of Lieutenant Darrell C. Troutman, USN, under the circumstances 
disclosed. The request for decision was assigned Control No. 63-16 by 
the Per Diem, Travel and Transportation Allowance Committee. 

The record shows that the officer’s dependents were at his duty sta- 
tion with him in Atsugi, Japan, when his son became ill and had to 
be medically evacuated to continental United States. By orders dated 
January 31, 1963, issued pursuant to provisions of paragraph 7009-3, 
Joint Travel Regulations, in effect at the time, Lieutenant Troutman’s 
wife and three children, less than 5 years of age, were authorized ad- 
vance return to the United States from Japan and further transporta- 
tion to Oakland, California. In support of his claim, the officer states 
that his son was hospitalized at the U.S. Naval hospital, Oakland, 
where his death occurred, after which the family accompanied the re- 
mains to Winside, Nebraska, for burial. The officer expresses the view 
that his dependents’ travel was contingent upon the circumstances of 
his son’s illness and that the ultimate destination of such travel was 
unknown when the orders were requested. By orders dated Febru- 
ary 1, 1963, the officer was transferred to Monterey, California, for 
what apparently was an indeterminate temporary duty assignment. 

In your letter of April 29, 1963, it is stated that since paragraph 
7009-3(3) is nonexistent in the Joint Travel Regulations and because 
of the circumstances involved, it is believed that the order-issuing 
activity intended to specify paragraph 7103-2, case 1, as the authority 
for the issuance of orders. Also, you say that you believe that the 
order-issuing activity would have authorized transportation of de- 
pendents to Winside, Nebraska, the home of record, had the death of 
Lieutenant Troutman’s son been anticipated, and that Oakland, 
California, would have been an intermediate place of delay. 

Your question appears to be whether Lieutenant Troutman may be 
reimbursed for his dependents’ travel from Atsugi, Japan, to Win- 
side, Nebraska, and thence to Monterey, California, or whether reim- 
bursement for his dependents’ travel must be based on the distance 
from Atsugi, Japan, to Oakland, California, and thence to Monterey, 
California. 











154 DECISIONS OF THE COMPTROLLER GENERAL [43 


It is stated in the fifth indorsement dated July 1, 1963, to your letter 
of April 29, 1963, that paragraph 7009-3(3) of the Joint Travel Regu- 
lations, cited in paragraph 8 of the travel orders of January 31, 1963, 
was the proper regulation in effect at the time the orders were issued. 
By Change 123 dated February 1, 1963, that paragraph was renum- 
bered as paragraph 7103-2. 

The transportation of dependents at Government expense to which 
members of the uniformed services are entitled is limited to that au- 
thorized by applicable law and regulations. Under the pertinent 
statute, 37 U.S.C. 406(e), it is provided that when orders directing 
a permanent change of station have not been issued, the Secretaries 
concerned may authorize the movement of the dependents, baggage, 
and household effects and prescribe transportation in kind, reimburse- 
ment therefor, or a monetary allowance in place thereof, in cases in- 
volving unusual or emergency circumstances including those in which 
the member is serving on permanent duty at a station outside the 
United States, in Hawaii or Alaska, or on sea duty. 

Pertinent provisions of paragraph 7009-3 (Change 109) of the Joint 
Travel Regulations, in effect at the time the travel here in question was 
authorized, provide that a member, regardless of rank or grade, who 
is permanently stationed outside the United States may request the 
advance return of his dependents to an appropriate destination in 
the United States when the dependent is seriously ill and requires 
medical treatment which is not available at his duty station. It fur- 
ther provides that the order-issuing authority will determine the ap- 
propriate destination to which travel will be authorized and will in- 
sure that a reasonable relationship exists between the conditions and 
circumstances in the case and the destination to which travel is author- 
ized. It also provides that the order-issuing authority will cite in 
the related orders authorizing dependents’ travel the specific item of 
the subparagraph applicable in the particular case. 

The plain terms of the above-cited regulations restated in the travel 
authorization for the officer’s dependents, clearly limit reimbursement 
for transportation of dependents to expenses incurred for travel per- 
formed by the dependents from the member’s duty station to the desig- 
nated place and ultimate destination. The above-mentioned depend- 
ent travel authorization of January 31, 1963, expressly designated 
Oakland, California, as the designated place and ultimate destination. 
No further travel at Government expense was authorized under that 
authorization. 

While the death of the officer’s son in Oakland, California, was an 
unforeseen event which required travel to a further point, such factor 
was not involved in the travel authorization and consequently gave no 
right to reimbursement for travel to a place other than that designated. 
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Therefore, there is no authority for payment of his dependents’ trans- 
portation from Oakland to Winside, Nebraska, and from there to his 
new duty station at Monterey, California. Under the circumstances, 
his right to travel allowance for his dependents was limited by the 
dependents’ travel authorization of January 31, 1963, to transportation 
at Government expense from his old permanent duty station to Oak- 
land, California, and, if otherwise proper, from there to Monterey, Cal- 
ifornia, under the reassignment orders of February 1, 1963. Govern- 
ment transportation was furnished from Japan to Oakland. 

Accordingly, Lieutenant Troutman may be paid the travel allowance 
in the proper amount for his dependent wife’s travel from Oakland, 
California, to Monterey, California. The supporting papers sub- 
mitted with your request are returned. 


[B-150875 


Pay—Retired—Disability—Reservists Disabled by Disease During 
Training Period 

A determination made while an Army Reserve member was on a 2-week period of 
active duty for training that the disease which made him unfit for military 
service had been aggravated by a prior 2-year period of military service meets 
the requirements of 10 U.S.C. 1201 and 1202 which provide for physical disability 
retirement for Reserve members called to active duty for more than 30 days, the 
reference in those sections to the period of service of more than 30 days having 
application to the duty being performed at the time the physical disability is 
incurred rather than to the duration of the duty during which the physical dis- 
ability determination is made; therefore, the determination of disability having 
been made while the member was receiving basic pay permits placement of his 
name on the temporary disability retired list under 10 U.S.C. 1202 and entitle- 
ment to retired pay. 

To Colonel Webster Mills, Department of the Army, August 15, 


1963: 

By first indorsement dated February 20, 1963, the Office Chief of 
Finance, Department of the Army, forwarded your letter of Novem- 
ber 27, 1962, requesting an advance decision concerning the payment 
proposed on a voucher stated in favor of Specialist Francisco M. 
Gonzalez, E-4, ER 56 310 269, U.S. Army, retired, representing dis- 
ability retired pay for the period August 18 to 31, 1962. The request 
was forwarded under DO-A-689 allocated by the Department of 
Defense Military Pay and Allowance Committee. 

You report that Specialist Gonzalez was inducted into active mili- 
tary service October 20, 1958, discharged September 30, 1960, and 
transferred to the United States Army Reserve to complete his re- 
quired military obligation. During a 2-week period of ordered active 
duty for training which commenced August 5, 1961, the member was 
hospitalized for a disability diagnosed as tuberculosis. A Physical 
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Evaluation Board found him physically unfit for further military 
service by reason of a disability which existed prior to his entry into 
the military service, but which was aggravated by military service and 
recommended that he be placed on the temporary disability retired 
list. The Army Physical Review Council, on review of these findings, 
determined that the man’s disability was aggravated during his mili- 
tary service from October 20, 1958, to September 30, 1960, and that 
the disease was discovered during a 2-week period of active duty for 
training. Since 10 U.S.C. 1204 provides that members on active duty 
for 30 days or less may be retired for disability only because of dis- 
ability resulting from an injury rather than a disease, the Council 
held that the Physical Evaluation Board proceedings were not appli- 
cable and recommended that the proceedings be canceled. Thereafter 
the matter was referred to The Judge Advocate General of the Army 
for an opinion as to whether Gonzalez might be given a medical sepa- 
ration by virtue of his disability having been aggravated by military 
service provided he remained hospitalized until his case was finalized. 
In an opinion dated June 19, 1962, The Judge Advocate General deter- 
mined that if the member’s disease was aggravated during his period 
of active duty for 2 years, he was eligible, under his status as a hospital 
patient, for physical disability processing since the provisions of 10 
U.S.C. 1201, 1202, and 1203 are applicable to disabilities (including 
disease) incurred or aggravated during any period of active duty for 
more than 30 days. 

The Army Physical Review Council by Comment No. 3, dated 
August 2, 1962, indicated disagreement with The Judge Advocate 
General’s conclusion and pointed out that the matter is subject to 
review by the Comptroller General. Nevertheless, it is stated that the 
member was placed on the temporary disability retired list, effective 
August 18, 1962, under the provisions of 10 U.S.C. 1205. It is under- 
stood that the reference to section 1205 was the result of an error and 
that amendatory retirement orders will cite section 1202 as authority 
for the action taken. 

It is clear that 10 U.S.C. 1205 furnished no basis for placing the 
member on the temporary disability retired list, since its provisions 
cover only situations involving physical disability resulting from an 
injury. It does not appear that Gonzalez incurred an injury at any 
time while he was serving on active duty. The determinations made 
are to the effect that his disease was aggravated by his 2-year term of 
active duty from 1958 to 1960 and that the disease was first discovered 
during an authorized period of active duty for training. Thus, the 
question is whether, based upon those determinations, he was eligible 
to have his name placed on the temporary disability retired list and 
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receive disability retirement pay under the provisions of section 1202 
of Title 10, U.S. Code, which reads as follows: 

Upon a determination by the Secretary concerned that a member of a regular 
component of the armed forces entitled to basic pay, or any other member of 
the armed forces entitled to basic pay who has been called or ordered to active 
duty (other than for training under section 270(b) of this title) for a period of 
more than 30 days, would be qualified for retirement under section 1201 of this 
title but for the fact that his disability is not determined to be of a permanent 
nature, the Secretary shall, if-he also determines that accepted medical prin- 
ciples indicate that the disability may be of a permanent nature, place the mem- 
ber’s name on the temporary disability retired list, with retired pay computed 
under section 1401 of this title. 

In decision of May 7, 1956, B-126506, 35 Comp. Gen. 626, we held 
that the date when a disease or injury is contracted or suffered, as dis- 
tinguished from a later date when it was determined that, by reason 
of such disease or injury, the member has become unfit to perform 
his military duties, is to be considered as the date such physical disa- 
bility was “incurred” within the purview of paragraphs (a) and (b) 
of section 402 of the Career Compensation Act of 1949, approved 
October 12, 1949, Ch. 681, 63 Stat. 816, the source law of 10 U.S.C. 
1202. We went on to say that the benefits of the law depend primarily 
upon a “determination” by the Secretary concerned that a member 
“entitled to receive basic pay” is unfit to perform his military duties 
by reason of physical disability incurred while entitled to receive 
basic pay. There is no requirement express or implied that such bene- 
fits shall accrue only in the cases of those members having an unin- 
terrupted period of military service between the date the disability 
is “incurred” and the date the Secretary determines that the member 
is unfit to perform his military duties. Thus, we held that the rea- 
sonable intendment of the law is that the prescribed benefits should 
accrue to individuals whose status otherwise brings them within the 
scope of the law without regard to any intervening breaks in their 
active service with pay; provided, however, that a member is not re- 
turned to a “basic pay” status solely or primarily for the purpose, 
through hospitalization or otherwise, of establishing a basis to grant 
him disability retirement benefits. The reasoning of that decision ap- 
plies equally to disability incurred from the aggravation, by a period 
of active service, of a disease which existed prior to induction into 
the military service. 

Effective October 1, 1949, disability retirement for members of the 
uniformed services was authorized as set forth in subsections 402 (a), 
(b), (c), and (f) of the Career Compensation Act of 1949, the source 
statute for sections 1201, 1202, 1204, and 1205. For retirement bene- 
fits under those sections Reserve members are divided into two general 
categories, those on active duty for more than 30 days and those on 
active duty for 30 days or less. Disability retirement for members on 
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active duty for 30 days or less is limited under sections 1204 and 1205 
to situations involving physical disability resulting from an injury 
which is the proximate result of performing active duty or inactive 
duty training. To be entitled to retirement for physical disability 
resulting from injury the only requirement as to period of duty is that 
the injury be incurred while the member is performing his military 
duties. Under sections 1201 and 1202 and within the limitations 
stated therein, retirement for physical disability from any cause is 
authorized for Reserve members who have been ordered to active duty 
for more than 30 days provided they incur that physical disability 
while in receipt of basic pay. While the language used in the two 
latter sections could be literally applied and interpreted to mean that 
the Secretarial determination there authorized may be made only 
during a period a Reserve member has been ordered to active duty for 
more than 30 days, we are of the opinion that the designation in those 
sections of the length of the period of active duty was intended to 
distinguish the Reserve personnel there involved from those for whom 
retirement benefits are authorized in sections 1204 and 1205 under 
more limited circumstances. Since sections 1204 and 1205 relate the 
incurrence of the disability to the active duty or inactive duty training 
performed, it may be inferred that the clause “who has been called 
or ordered to active duty * * * for a period of more than 30 days” 
contained in sections 1201 and 1202 refers to the duty being performed 
at the time the physical disability was incurred, rather than the dura- 
tion of the duty during which the Secretary can make his determina- 
tions. Accordingly, it is our view that where a Reserve member in- 
curs a physical disability while in receipt of basic pay during a period 
of ordered active duty of more than 30 days, thereafter, while he is 
entitled to receive basic pay under active duty orders issued in good 
faith, the requirements of sections 1201 and 1202 with regard to deter- 
mination of physical disability may be met whether the second period 
of active duty is for more or less than 30 days. 

Since it has been determined by proper authority that Gonzalez’ 
disease was aggravated by his 2-year period of military service and 
that he is unfit for military service and that determination was made 
while he was in receipt of basic pay, it appears that he was eligible to 
have his name placed on the temporary disability retired list under 
10 U.S.C. 1202, with retired pay computed in accordance with law. 
If his retirement orders are amended to substitute section 1202 for 
the erroneous reference to section 1205, we would find no reason to 
question payment of retired pay to him beginning August 18, 1962. 
Upon issuance of the amendatory orders, the voucher, which is en- 
closed, may be paid, if otherwise correct. 
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[B-151770] 


Bids—Evaluation—Price Reasonableness 


An invitation for furnishing printed forms in various sizes, parts, and quantities 
containing 2 pricing schedule and an evaluation formula which permitted bidders 
with knowledge of prior orders, or based on speculation, to bid low on those items 
the Government was unlikely to order and high on items frequently ordered is an 
invitation that does not give bidders an equal opportunity to compete and would 
result in speculative rather than in fair and reasonable prices; therefore, the 
invitation should be canceled and the bids rejected. 


To the Secretary of the Navy, August 15, 1963: 


Reference is made to letter dated July 25, 1963, from the Assistant 
Chief for Purchasing, Bureau of Supplies and Accounts, concerning 
the protest of Autographic Business Forms, Inc., in connection with 
Invitation for Bids No. IF B600-1254-63 issued by the United States 
Navy Purchasing Office, Washington, D.C., on May 27, 1963. 

The invitation, a small business set-aside, requested bids for fur- 
nishing hectograph and direct image offset masters as part of carbon 
interleaved forms for Navy-wide use to be ordered as needed by the 
Navy Publication and Printing Service. The pricing schedule at- 
tached to the invitation required bidders to quote on five separate stub 
width size groups, fifteen separate depth sizes and twelve separate 
parts (per set) for five width size groups. Prices were also required 
to be quoted on various papers, carbons, offset, and hectograph masters 
to be used in making up the sets. Futhermore, prices were required 
to be quoted under Item 2 for certain extra charges. The invitation 
provided that the award would be made to one bidder for the entire 
schedule and that the bid prices set forth by the bidder in the schedule 
of prices would be evaluated on an aggregate bid price which would 
be computed percentage wise as follows: 

(a) 80% of aggregate running charges 

(b) 20% of aggregate of extra charges 

NOTE: Running charges include all prices appearing in the price schedule. 

Extra charges include all prices appearing in Item II, A through M. 





The invitation required the submission of material samples and 
provided that “The samples submitted will be tested in accordance 
with these specifications to determine the type and quality of the 
material offered and the reproducibility of the printing offered under 
the ensuing contract. Samples, which, when tested, fail in the opinion 
of the contracting oflicer to meet specified requirements, will be deemed 
unsatisfactory and bidder will not be further considered.” 

Upon the issuance of the invitation, Autographic Business Forms, 
Inc., raised objections to several provisions of the invitation and most 
of them were eliminated by amendments to the invitation. One of the 
objections was the failure of the invitation to inform bidders of the 
quantity and sizes of the forms ordered under the prior contract. 
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Such information was not furnished for the reported reasons that past 
usage information was not considered meaningful for bid purposes on 
future contracts and that such information could be misleading due 
to the development of new forms or revisions of current forms. How- 
ever, Autographic Business Forms, Inc., alleged that, due to the pric- 
ing schedule format and the basis of award formula, the current sup- 
plier by having such information could bid high on those sizes he 
deemed most likely to be procured in quantity and low on other sizes 
where he thought there would be little or no buying activity. 

Three bids were received in response to the invitation. The low 
evaluated bid was submitted by McGregor Printing Corporation, the 
firm that had the preceding contract. The two other bids were sub- 
mitted by McGregor & Werner, Inc., and Autographic Business 
Forms, Inc. 

The copy of the pricing schedule shows McGregor Printing Cor- 
poration submitted a completely unbalanced bid for the obvious pur- 
pose of obtaining an advantage in the evaluation. For instance, on 
the pricing schedule for stub widths over 814”’ including 11’’, 
McGregor Printing Corporation quoted the following prices for run- 
ning charges per thousand on 9-part forms: $54.12 for both 8’’ and 
814”’ depths; $7.20 for 7’’ depth; $8.10 for 9’ depth; $7.05 for 10’’ 
depth ; and $7.10 for 1014”’ depth. Also, on stub widths of 11’’ includ- 
ing 14’’, McGregor Printing Corporation quoted the following prices 
for running charges per thousand on 814” depths: 1-part forms $12.90 ; 
2-parts, $19.10; 3-parts, $24.66; 4-parts, $4.20; and 5-parts, $6.00. 
Furthermore, the price quoted for hectograph and offset masters are 
similarly unbalanced. There is a definite lack of price progression in 
relation to the size of the forms, and/or the number of parts. Partic- 
ularly, the prices quoted for sizes within the range of 8’’ to 11’’ x 8” 
to 11’’ are out of all proportion to prices for other sizes. It may well 
be that the reason for such price differentials was the bidder’s know]- 
edge of the size of the forms previously purchased and the expectation 
that most of the forms to be ordered under the instant contract would 
also fall within such size ranges. 

The bid of McGregor & Werner, Inc., is similarly unbalanced, but to 
a lesser extent. The bid of Autographic Business Forms, Inc., is also 
unbalanced, not in relation to the size of the forms, but in its running 
charges for 4-part forms which are almost double the charges for 12- 
part forms of the same size. It is reported that samples A, B, D, E 
and F submitted with Autographic’s bid were found not to comply 
with specification requirements. Autographic disputes the validity 
of such testing; however, for reasons hereinafter stated it is unneces- 
sary to consider this phase of the protest. 
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It is reported that as of August 2, 1963, the Navy Publication and 
Printing Service had nine pending orders for the type of forms here 
involved. It is shown that such orders are for forms of the following 
sizes: 1, 8’’ x 1014”; 6, 8’ x 11” and 2, 814" x 11”".. Thus, the forms 
covered by the pending orders all fall within the size ranges in which 
two of the bidders have quoted high prices. A tabulation furnished 
shows that under McGregor Printing Corporation’s bid the cost of 
such pending orders would amount to $117,213.10 and under McGregor 
& Werner’s bid to $121,093.54. However, the validity of such com- 
parison is suspect since both firms quoted extremely high prices within 
the size range involved in the pending orders. Although most of 
Autographic’s samples were determined not to comply with specifica- 
tion requirements and therefore it may not be fair to compare its 
prices with the other two bidders, it is noted that the total cost under 
Autographic’s bid for the six pending orders would be $79,941.56. 

The primary purpose of the advertising statutes is to give all bidders 
an equal opportunity to compete for the Government business and to 
secure to the United States the benefits of free and open competition. 
The format of the pricing schedule, which is reported to have been 
designed to provide wide flexibility in determining size or number of 
copies for both the development of new forms and the revision of 
in-use forms, apparently would have adequately achieved such pur- 
pose provided bidders had quoted prices which reflected cost for the 
particular sizes, number of parts, etc. However, due to the evaluation 
formula provided, in order to be determined the low bidder, a bidder 
could bid low on items known from past experience, or on specula- 
tion, to be purchased infrequently and high on items frequently pur- 
chased. This apparently is what happened here, and whether the 
prior contractor’s knowledge of the prior orders had any bearing on 
his method of bidding is a matter of speculation. However, such 
knowledge certainly was not detrimental and such information was not 
made available to other bidders for whatever value it might have had. 

On the basis of the bids involved it is not believed possible to deter- 
mine what prices are fair and reasonable or whether a contract 
awarded to any of the bidders would result in fair prices to the Gov- 
ernment. Rather the prices apparently are based upon speculation 
as to what the Government is most likely to order and an attempt at 
the same time to become the low bidder under the evaluation formula. 

In the circumstances it is our opinion that all bids received in re- 
sponse to the invitation should be rejected in the interests of the United 
States as not complying with the advertising requirements of free and 
open competition. 
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[B-151815J 


Military Personnel—Debts—Remission—Debts Incurred in Other 
Services 

A debt established against a Navy enlisted member by the Department of the Air 
Force as a result of the member negligently driving a Navy truck into the back 
of an Air Force station wagon is not a debt over which the Secretary of the 
Navy has jurisdiction for the exercise of debt remission or cancellation authority 
under 10 U.S.C. 6161. 


To the Secretary of the Navy, August 15, 1963; 

Reference is made to letter of June 14, 1963, from the Under Secre- 
tary of the Navy, requesting a decision whether the Secretary of the 
Navy, or his delegatee pursuant to pertinent regulations, his authority 
to consider for remission and cancellation the indebtedness of an en- 
listed member of the Marine Corps under an Army Report of Survey 
conducted and approved in accordance with 10 U.S.C. 4835. The 
request for decision was assigned Submission No. SS-N-(MC)-708 by 
the Department of Defense Military Pay and Allowance Committee. 

It was explained in the letter of June 14, 1963, that this case appears 
to be the same in all essential particulars as that considered in our 
decision of March 7, 1962, B-148033. In that case, the indebtedness 
arose because the Navy enlisted man there involved negligently drove 
into the rear of an Air Force station wagon while operating a Navy 
pick-up truck causing damage to the Air Force vehicle in the amount 
of $598.12. We expressed the view that the determination of damage 
to property of the United States made under a similar provision of 
law (10 U.S.C. 9835), by the Secretary of the Air Force, must be con- 
sidered to be evidence of a general indebtedness due the United States 
in the absence of a court decision giving the law a more restrictive 
application, and sufficient to permit an appropriate deduction from 
the final pay of the enlisted member by the Department of the Navy. 

The authority granted the Secretary of the Navy to remit or cancel 
an administratively determined indebtedness of an enlisted member 
of the Navy isstated in 10 U.S.C. 6161, as follows: 

If he considers it in the best interest of the United States, the Secretary of 
the Navy may have remitted or canceled any part of an enlisted member’s in- 


debtedness to the United States or any of its instrumentalities remaining unpaid 
before, or at the time of, that member's honorable discharge. 


The above-quoted statutory provisions contain the same language 
as section 4837(d) of Title 10, relating to the Secretary of the Army, 
and in section 9837(d) of Title 10, relating to the Secretary of the Air 
Force. The legislative history shows that the new section (6161) was 
added in order to conform to the latter two sections and thus provide a 
uniform practice for the Army, Navy and Air Force, with respect 
to the remission or cancellation of the indebtedness of enlisted men. 
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In 38 Comp. Gen. 788, we held that the authority in 10 U.S.C. 
4837(d), permitting the Secretary of the Army to have remitted or 
canceled any part of an enlisted member’s indebtedness to the United 
States, or any of its instrumentalities, remaining unpaid before, or at 
the time of, the member’s honorable discharge, is stated in broad lan- 
guage and imposes no restriction as to the origin of the indebtedness. 
All that the statute apparently requires before remission action may 
be taken is an indebtedness to the United States and a current status 
for the debtor as an enlisted man under the Secretary concerned and 
that the department has jurisdiction over the debt. The first two 
factors are found in the present case. The only question then is one 
of jurisdiction over the debt. In this connection it is our view that 
the Secretary of the Navy does not have jurisdiction over a debt estab- 
lished by an Army or Air Force Report of Survey considered and 
approved in accordance with 10 U.S.C. 4835 or 10 U.S.C. 9835. A 
determination to hold a person pecuniarily liable for damage to Gov- 
ernment property “is final” when approved by the Secretary con- 
cerned or an officer of his department designated by him under the 
provisions of the applicable statutes and the debt thus established 
is under the jurisdiction of that department. Accordingly, the ques- 
tion is answered in the negative. Cf.37 Comp. Gen. 45. 


[B-151919] 


Telephones—Billing Procedure—Long Distance Calls—Certifica- 
tion Requirement 


The flat rate charge against departments and agencies for the use of telephone 
lines under the Federal Telecommunications System, without regard to the num- 
ber or length of the calls made, is a rental payment for the lease of the lines 
rather than a payment for long distance tolls within the meaning of 31 U.S.C. 
680c which requires certifications to support the payments, and similarly the 
payment of the intragovernmental distribution charge which is based on the 
number of calls between points and the length of time consumed is not a payment 
for long distance telephone calls and, therefore, certification is not required for 
such payments. 

To the Administrator, General Services Administration, August 16, 


1963: 

Reference is made to your letter dated June 26, 1963, requesting our 
opinion as to the applicability of the telephone toll certification re- 
quirements of section 4 of the Interior Department Appropriation 
Act, 1940, 53 Stat. 738, 31 U.S.C. 680a, and the implementing regula- 
tions set forth in 7 GAO 5530, to the newly established Federal Tele— 
communications System (FTS). 

The statute provides as follows: 

Hereafter no part of any appropriation for any executive department, estab- 


lishment, or agency shall be used for the payment of long-distance telephone 
tolls except for the transaction of public business which the interests of the 
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Government require to be so transacted ; and all such payments shall be supported 
by a certificate by the head of the department, establishment, or agency con- 
cerned, or such subordinates as he may specially designate, to the effect that the 
use of the telephone in such instances was necessary in the interest of the 
Government. 


You present for our consideration the following question : 


Are FTS calls “long-distance telephone tolls” as that phrase is used in 31 U.S.C. 
680a and the implementing GAO regulations? 

The statute provides that all payments for long distance telephone 
tolls shall be supported by a certificate to the effect that the use of the 
telephone in such instances was necessary in the interest of the Gov- 
ernment. The applicability of the statute is defined in 7 GAO 5530.20 
and specifically excludes telephone calls within a metropolitan ex- 
change area billed as message units. The provisions of this subsection 
do not, however, either include or exclude, in specific terms, telephone 
calls made over leased lines. The certification required by the statute 
is prescribed in 7 GAO 5530.30 and contains the provision that it shall 
be applicable to “Each public voucher and each travel cr station- 
expense reimbursement voucher that includes toll charges for official 
long distance calls.” [Italics supplied.] The provisions of 7 GAO 
5530.50 relating to the administrative controls over long distance 
telephone calls are related directly to the certification requirements 
of 7 GAO 5530.30. 

You explain that under FTS, the Government, through GSA, leases 
interchange channels, switching equipment, local loops, and station 
equipment from communications common carriers. GSA pays the 
monthly bill for the system to the communications company under 
private line tariffs at flat rate charges unaffected by the number of 
calls made, and using agencies reimburse GSA for these payments pur- 
suant to monthly billings submitted to the agencies by GSA: The 
GSA billings are an intragovernmental device designed to equitably 
apportion among using agencies the total communication companies 
charges and are computed in accordance with predetermined standard 
rates established by GSA. This billing procedure may result in over 
or under applying the actual cost to the Government during any given 
period and illustrates the lack of a direct relationship between the GSA 
billings and the actual liability of the Government in connection with 
the FTS. 

Because the liability of the Government under the lease is established 
at a flat rate without regard to the number or length of the calls made, 
it seems clear that payment of such flat rate charges would not consti- 
tute payments of “long-distance telephone tolls” within the meaning 
of that term as used in 31 U.S.C. 680a. The flat rate charge is a mere 
rental payment for the use of telephone lines unaffected by the number 
of long distance telephone calls or the time consumed_and no separate 
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charge for long distance calls are made. Similarly, the payment of an 
intragovernmental distribution of the FTS charge to GSA is not a 
payment of “long-distance telephone tolls” even though such distribu- 
tive share is based on the number of calls between points and the total 
length of time consumed. In fact, your letter states that other reason- 
able bases for distributing the FTS charge among the agencies is con- 
templated in the near future. 

In view of our determination that such a certificate is not required 
in connection with the intragovernmental distributions of FTS charges 
by GSA, the requirement contained in 7 GAO 5530.50 relating to 
administrative controls over long distance calls would not be appli- 
cable. The fact that such certificate is not required for FTS calls, 
however, does not lessen the responsibility of the agencies to restrict 
the use of the leased telephone lines to essential calls on official busi- 
ness. Of course, many financial management objectives, such as pro- 
gram or function cost distributions, require control over all long 
distance calls. The agencies need not, and should not, however, estab- 
lish elaborate control procedures in the belief that they are controlling 
the over-all cost to the Government. As stated above, the over-all cost 
to the Government is fixed by the terms of the lease agreements and 
the cost of administering unnecessary agency controls can only add 
to and not reduce that cost. Appropriate revisions in our manual 
will be issued in the near future. 


[B-146702] 


Compensation—Double—Collection of Overpayments—Waiver 
Under Act of August 28, 1954—Statute of Limitations 

The 6-year time limitation for waiver of dual compensation payments in the 
act of August 28, 1954, 31 U.S.C. 237a, is to be counted from the last day the per- 
son draws the dual compensation payment, and, if the last date of any unbroken 
period of dual compensation payments is less than 6 years prior to the date 
the debt was reported to the General Accounting Office for coliection, no part of 
the claim for that unbroken period is waived, even though the period extends 
beyond 6 years, but if the last date of the dual compensation violation is more 
than 6 years prior to the date of reporting to General Accounting Office, the 
claim is waived. 


To the Secretary of Defense, August 20, 1963: 


On July 26, 1963, the Assistant Secretary of Defense (Comptroller) 
requested our decision whether the phrase “six years from the last date 
of any period of dual compensation” in 31 U.S.C. 237a, act of Au- 
gust 28, 1954, is to be construed as authorizing a waiver of dual com- 
pensation payments for any period exceeding 6 years, or is such phrase 
to be construed as authorizing waiver only where the period of dual 
employment was terminated more than 6 years prior to reporting to 
the General Accounting Office. 
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We note that the question is being presented as a result of Committee 
Action No. 324, June 28, 1963, taken by the Military Pay and Allow- 
ance Committee, Department of Defense. 

31 U.S.C. 237a reads as follows: 

The United States waives all claims against any person arising out of the 
receipt by such person of compensation from the United States including Gov- 
ernment owned or controlled corporations or from the government of the District 
of Columbia in violation of any provision of law prohibiting or restricting the 
receipt of dual compensation, which has not been reported to the General 
Accounting Office for collection within six years from the last date of any period 
ef dual compensation. 


Section 237a does not refer to periods of account of disbursing of- 
ficers or to payroll periods but refers only to such periods as the person 
involved was drawing compensation from two sources in violation of 
law. Therefore, the time from which the 6 years is to be counted 
would be the last day the person drew dual compensation regardless 
of when the payroll period ended. For example, if dual compensa- 
tion ceased on the 10th of the month and the payroll did not end until 
the 18th, the “last date” would be the 10th rather than the 18th. 
Moreover, it is our view that the period of dual compensation contem- 
plated by the act may be of any length, from a matter of hours to 
several years, but if the “last date” of any unbroken period is less than 
6 years prior to the date of reporting to our Office, no part of the claim 
for that period is waived by the act, even though the period may ex- 
tend back beyond the 6 years provided in the act, for example, 10 years. 
However, the time for each unbroken period runs from the “last date” 
of that period and any period the “last date” of which is more than 
6 years prior to the date of reporting to our Office would be waived by 
the act. 

Hence, the first part of your question is answered in the negative 
and the second part thereof is answered in the affirmative. 


[B-151882] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information 

Overhead and profit data which a low bidder for the construction of a housing 
project failed to include with his bid is considered informational data to be used 
in the event a change of work is ordered involving an equitable price adjustment 
rather than data required for bid evaluation purposes and, therefore, the failure 


to furnish such overhead and profit data does not render the low bid nonre- 
sponsive to the essential requirements of the invitation. 


To the Gil Construction Company, August 20, 1963: 


Further reference is made to your letter of June 24, 1963, protesting 
the award made under Invitation for Bids No. 12-4009-63 issued by 
the Twelfth Coast Guard District, San Francisco, California, 
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The protest is based on the contention that the low bid and the 
second low bid were not responsive to the invitation, since the bidders 
failed to submit with their bids a statement giving their overhead and 
profit rates to be used in determining change order prices. 

The invitation, a small business set-aside, requested bids to furnish 
all labor, tools, materials, equipment, except as specifically stated in 
the specifications to be furnished by the Coast Guard, and to perform 
all work as may be required to accomplish the work as called for under 
the attached specifications and drawings for the construction of the 
Humboldt Bay Family Housing Project. The work to be performed 
was set forth in the Bid Schedule under Items 1 through 11 and pro- 
vided spaces for bidders to quote lump sum prices for performing the 
various items of work. Page three of the Bid Schedule provided that 
the work involved was to be completed within 180 days from the first 
day subsequent to receipt by the successful bidder of the Notice to 
Proceed with the work, and that liquidated damages at the rate of $60 
per day would be charged for any delay in completion of the work 
beyond that time. Page four of the invitation contained the following 
provision : 

Contractor will for the purpose of establishing conditions which will cover any 
change orders necessary during the life of the contract submit with his bid a 
statement giving his overhead and profit rates which he will use when determin- 


ing bid price for additional work. These rates will be used in determining 
change order prices. 


The invitation incorporated the General Provisions applicable to 
construction contracts, Standard Form 23A, April 1961 Edition. 
Article 3 thereof entitled “Changes” provides, in part, that the— 


Contracting Officer may, at any time, by written order, and without notice to the 
sureties, make changes in the drawings and/or specifications of this contract if 
within its general scope. If such changes cause an increase or decrease in the 
Contractor’s cost of, or time required for, performance of the contract, an equi- 
table adjustment shall be made and the contract modified in writing accord- 
ingly. * * * If the parties fail to agree upon the adjustment to be made, the 
dispute shall be determined as provided in Clause 6 of these Genera) 
Provisions; * * *, 


Only two of the seven bids received in response to the Invitation 
contained statements giving overhead and profit rates. The two low 
aggregate bids in the amount of $354,772 and $359,209 were two of the 
five bids which did not contain the overhead and profit data. Your 
bid quoting an aggregate price of $373,159 was the lowest bid which 
contained the overhead and profit data. 

You protested the consideration of any bid which failed to furnish 
the overhead and profit data. The protest was denied by the contract- 
ing officer on the basis that the failure to furnish such data did not go 
to the substance of the bid. In this connection, the contracting officer 
reports, in part, as follows: 


Prior to preparing this invitation, this district had experienced several annoy- 
ing administrative problems in negotiating prices for change orders and 
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additional work on the various fixed-price construction contracts. These difficul- 
ties generally concerned reaching an agreement with contractors over what the 
Coast Guard would accept as a reasonable overhead and profit. In general, the 
contracting officer has been reluctant to use the existing authority to order 
changes with or without the concurrence of the contractor. The policy followed 
has been to reach an agreement before the order is issued, thereby eliminating 
more costly and difficult dispute problems later in the terms of the contract. 
With this in mind, the following clause was inserted in the invitation. 

“Contractor will for the purpose of establishing conditions which will govern 
any change orders necessary during the life of the contract submit with his bid 
a statement giving his overhead and profit rates which he will use when deter- 
mining bid price for additional work. These rates will be used in determining 
change order prices.” 

Insertion of this clause was done with the intention of continuing present 
policy on change orders and additional work. It was felt that the early estab- 
lishment of these data would very likely minimize administrative problems 
which might arise after award of this contract if a change order or additional 
work became necessary. The contracting officer realized not only that overhead 
rate is a function of several variables and therefore subject to change during the 
life of any contract, but also that some bidders might be reluctant to furnish 
profit rate information on a bid that would be opened publicly. This reluct- 
ance to furnish profit rate information would presumably be based on the failure 
to recognize the difference between this figure and the profit information which 
the firm used in tax computations. Nevertheless, establishment of some data on 
these rates prior to award seemed advisable, and insertion of the clause shown 
above was the method used to elicit these data. Because it was impossible to 
determine the use, if any, for this information, no consideration was ever given 
to disregarding bids which failed to give this information in the bid. For this 
reason, the statement that failure to comply with this requirement would be 
grounds for bid rejection, as is found with other requirements, such as the small 
business requirement and the 180 day completion period, was deliberately omitted. 

. * + . + . * 

It is the practice of this district to solicit bids for work of this kind based on 
the most complete and detailed specifications available. While this practice 
does not exclude the possibility of change orders and/or additional work, the 
specifications issued are presumed to be sufficient so that completion of the 
work described can be completed without the need of additional work of change 
orders. In general, this policy assumes that an oversight in the specifications or 
a situation not anticipated by the specifications may occasionally require a 
change order and/or additional work. However, this policy regards change 
orders and/or additional work as only possible future contingencies that may 
or may not occur. Furthermore, the contracting officer recognizes that the 
establishment of an overhead rate does not constitute an irrevocable commit- 
ment by either party to the contract. While establishment of this rate to 
analyze fixed prices for additional work or change orders is obviously useful 
in contract administration, the rate should be reviewed whenever a change order 
and/or additional work becomes necessary to insure that it actually reflects the 
contractors overhead. Finally, the establishment of these rates does not appear 
to pre-empt the contratcing officer’s authority to arbitrarily establish a price 
for change orders or additions as described in the provisions of Paragraph 3 
(Changes) and Paragraph 6 (Disputes) as contained in Standard Form 23A 
which is a part of this bid. 


Under the terms of the Invitation the work to be performed is that 
set forth in the drawings and specifications and bidders were required 
to quote prices for performing such work under Items 1 through 11. 
These items, and only these items form the basis for the contract 
awarded. The overhead and profit data become involved only in the 
event a change in the work covered by such items is ordered by the 
contracting officer. If this should occur, it would constitute a change 
and under the “Changes” article of the contract an equitable 
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adjustment would be required to be made. The purpose of the data 
as to overhead and profit was solely an attempt to fix beforehand a 
basis for computing the amount of the equitable adjustment, if changes 
in the contract work should become necessary. 

Aside from the fact that the invitation did not provide that the 
overhead and profit data would be considered in evaluating the bids, 
there would be no basis for doing so in any event, since insofar as was 
known at the time, the work involved was as set forth in the drawings 
and specifications, and evaluation could properly be made only on the 
basis of what would be included in the contract. In addition, to con- 
sider the statement of rates for profit and overhead as constituting 
a binding commitment to apply such rates in pricing of changes in all 
events would violate the rule against cost-plus-percentage-of-cost 
contracting. 

In view of the foregoing, it is clear that the overhead and profit data 
could be considered only for informational purposes, and the failure 
to furnish such data with the bid did not render the bid nonresponsive 
to the essential requirements of the invitation. Therefore, we find no 
legal basis for objecting to the action taken by the Contracting Officer 
in the matter. 


[B-152040] 


Compensation—Downgrading—Saved Compensation—Effect of 
Federal Salary Reform Act of 1962 


An administrative action fixing the salary for demoted employees when their 
2-year salary retention period expired after the enactment of the Federal Salary 
Reform Act of 1962, approved October 11, 1962, 76 Stat. 841, at a higher rate in 
the lower position than the rate fixed at the time of the demotion action on the 
basis of a misinterpretation of a Federal Personnel Manual Letter 531-17, which 
announced the elimination of references to scheduled and longevity rates under 
the 1962 act, was not proper, the FPM letter being applicable to mandatory pro- 
motions and within-grade increases rather than to the highest previous salary 
rate regulation ; therefore, the employees’ right to the salary rate in the demoted 
grade having been fixed at the time of the demotion action, the selection of a 
new rate upon the expiration of the salary retention period was not proper and 
a readjustment in the salary rates is required. 


To the Administrator, Veterans Administration, August 20, 1963: 

On July 15, 1963, you requested our decision concerning the pro- 
priety of the salary rates established by your Administration for cer- 
tain employees upon termination of their salary retention periods 
following their demotions. 

The cases are set forth in your letter as follows: 

Case I 

11/20/60 A GS-4 employee was demoted to GS-3 with “saved” salary of 
$4,670 p.a.—the 7th or maximum scheduled rate for GS-4. At that time deter- 
mination was made that his salary would be adjusted to the 7th or maximum 


scheduled rate of GS-3 upon termination of the salary retention period. 
10/14/62 “Saved” salary adjusted to $4,950 p.a. (PL 87-793). 
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11/20/62 Salary retention period terminated. Salary adjusted to $4,830 
p.a.—10th or maximum step rate of GS-3. (CS Reg. 25.414 and 25.103(b) ). 


Case II 

12/18/60 A GS-11 employee was demoted to GS-10 with “saved” salary of 
$8,600 p.a.—the 5th scheduled step of GS-11. At that time determination was 
made that his salary would be adjusted to the 7th or maximum scheduled rate 
for GS-10 upon termination of the salary retention period. 

10/14/62 “Saved” salary adjusted to $9,105 p.a. (PL 87-793). 

12/18/62 Salary retention period terminated. Salary adjusted to $9,250 
p.a.—the 9th step rate of GS-10. (CS Reg. 25.414 and 25.103(b) ). 

You point out that when the employees were demoted in 1960 both 
the Classification Act compensation schedules and controlling Civil 
Service Regulations contained references to scheduled and longevity 
step rates but that the Federal Salary Reform Act of 1962, Public Law 
87-793, approved October 11, 1962, 76 Stat. 841, 5 U.S.C. 1171 note, 
amended the Classification Act by eliminating longevity step increases 
and including them in the regular rate range. The Civil Service Com- 
mission’s letter accompanying certain revised regulations under the 
new pay act (FPM Let. 531-17, October 11, 1962), stated: 

Longevity step increase provisions and obsolete references to scheduled and 
longevity rates and increases are eliminated from the regulations. Absorption 
of longevity rates into the regular rate ranges has done away with the statutory 
= governing increases to the top three rates in grades GS-1 through 
You say that the Veterans Administration interpreted that statement 
to mean that reference to “scheduled” rates had been eliminated from 
section 25.103(b) of the Federal Employees Pay Regulations (highest 
previous rate rule), so that, upon termination of the salary retention 
periods after the effective date of the new pay act, it was permissible 
to adjust the employees’ salaries to any rate of their respective grades 
which did not exceed their highest previous rates. 

Section 507 of the Classification Act of 1949, as amended, 5 U.S.C. 
1107, containing the authorization for salary retention here involved, 
provides that the retained rate shall continue for a 2-year period un- 
less or until the employee became entitled to a higher rate by reason 
of the operation of the act. Because of the requirement that the em- 
ployee be given the benefit of any increases under the act when a rate 
higher than the retained rate would be produced, it was incumbent 
upon the agency at the time of demotion to select the rate in the grade 
to which he was demoted and which he would have received but for 
the salary retention provisions, and to process on that rate any step 
or longevity increases which accrued during the retention period. 
3-146305, August 22, 1961. 

In each of the cases presented, you selected the 7th or maximum 
scheduled rate of the grade to which the employees were demoted as 
the rate to which the respective salaries would be adjusted upon 
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termination of the retention period. That action was in accordance 
with section 25.103(b) (1) of the Pay Regulations (as in effect prior 
to the revision of May 10, 1968) which, for employees who ave “trans- 
ferred, reassigned, promoted, repromoted or demoted,” authorized a 
salary at any scheduled rate of the grade which did not exceed their 
highest previous rate. Such action fixed the employees’ rights under 
the highest previous rate rule and the rule was not again subject to 
invocation unless and until there occurred one of the events mentioned 
in the regulations for applying the rule. B-151298, May 13, 1963. 
The change in the law previously mentioned abolishing the distinction 
between scheduled rates and longevity rates did not constitute any 
authority for reselecting a new rate under the rule. Furthermore, the 
statement in the excerpt from FPM Let. 531-17, quoted above, that 
longevity increase provisions and references to scheduled and lon- 
gevity rates and increases are “eliminated from the regulations” log- 
ically had reference only to the revised regulations transmitted with 
the Letter, having to do with mandatory promotions in grade GS-38 
and within-grade increases, and not to any other pay regulation which 
might be subject to revision by the Civil Service Commission. The 
Commission’s revised salary retention regulations lawfully could have 
been made prospectively effective, only. In that connection the trans- 
mitting FPM Let. 531-27 expressly stated at page 2 that: 

The selection of a rate at the time of the demotion cannot be changed at a 
later date in the absence of some personnel or position change. For example, 
prior to the Federal Salary Reform Act longevity rates were not available unless 
the employee had previously earned a longevity rate. Even though the higher 
rates are now available as a result of the elimination of longevity rates as such, 
agencies may not change the rate which was selected at the employee’s demotion. 

In specific answer to your letter, we must advise that we are re- 
quired to object to the rates to which the subject employees’ salaries 
were adjusted. Therefore, appropriate action should be taken to ad- 
just the rates to step 7 of their respective grades, plus such other 
within-grade increases based upon creditable service without an equiv- 
alent increase in compensation as may be warranted under applicable 
law and regulations. 


[B-152176] 
Travel Expenses—W itnesses—Private Litigaiion, Ete. 


Travel by employees to take Government records to a court or to appear as 
witnesses in an official capacity in response to subpoenas issued by either State 
or Federal courts incident to private litigation may not be considered travel in 
the performance of official business within the meaning of the Travel Expense 
Act of 1949, 5 U.S.C. 835, et seq., and, therefore, appropriated funds may not be 
used to pay the expenses of the employees for such travel. 
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To the Chairman, United States Civil Service Commission, August 


20, 1963: 


In your letter of July 31, 1963, you requested our consideration of 
the applicability of the Travel Expense Act of 1949, Ch. 185, approved 
June 9, 1949, 63 Stat. 166, as amended, 5 U.S.C. 835 note, for travel 
expense of employees summoned as witnesses on behalf of private 
litigants in cases not involving the United States, and submitted the 
following questions for decision : 

1. When a subpoena is served on a Government agency or official 
of a Government agency for production of records, and the agency 
assigns an employee to take the records to court, may the agency pay 
travel expenses under the Travel Expense Act of 1949, as amended, 
and the Standardized Government Travel Regulations? 

2. When an employee is subpoenaed solely because of and to testify 
in his official capacity or to produce official records, may the agency 
pay travel expenses under the Travel Expense Act of 1949, as 
amended, and the Standardized Government Travel Regulations ? 

3. Is there any distinction in this respect between an employee sub- 
poenaed in a suit in a State court and an employee subpoenaed at the 
instance of a private party in a Federal court? 

The above questions were presented incident to a request received 
by the Civil Service Commission from the Department of Com- 
merce to consider initiating remedial legislation to correct the alleged 
injustice caused by rulings that a Government employee subpoenaed 
to appear in a State court in private litigation, to testify in his official 
capacity or to produce official records, cannot be paid his traveling 
expenses. You state that before acting on the request, you would like 
to be sure to what extent legislation is necessary. 

The decisions referred to in your letter which prompted the request 
of the Department of Commerce for remedial legislation are 29 Comp. 
Gen. 195 and unpublished decision of September 13, 1951, B-103834. 
It was held in 29 Comp. Gen. 195, that a Government employee sub- 
poenaed to appear in a State court in private litigation, to testify in 
his official capacity and to produce official records, could not be re- 
garded as appearing on behalf of the United States, and, therefore, 
the traveling expenses incident to such appearance were not reim- 
bursable from appropriated funds. Likewise, it was held in the de- 
cision of September 13, 1951, B-103834, that appropriated funds 
could not be used for payment of travel expenses with respect to an 
employee providing official records in response to a subpoena duces 
tecum issued in connection with a private civil suit. A similar con- 
clusion had been reached in many prior decisions of this Office. 

Your questions as to the applicability of the Travel Expense Act 
of 1949, as amended, arise in view of the holding in 15 Comp. Gen. 196, 
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that an employee subpoenaed in private litigation to testify in his 
official capacity or to produce official records may be regarded in a 
duty and pay status during the period of his necessary absence in 
responding to the subpoena. It is stated in your letter that since an 
employee while so engaged may be considered in active duty status 
for pay purposes, it is not clear how he may be held excluded from 
entitlement to payment of travel expenses under the Travel Expense 
Act. In this connection, your attention is invited to our decision of 
March 15, 1950, B-89195, copy enclosed, reaffirming 29 Comp. Gen. 
195, in which the same general observation was made by the Acting 
Secretary of Commerce. In answer thereto it was stated in the 
decision of March 15, 1950, that— 

It will be noted that the cited decision [15 Comp. Gen. 196] also held that 
Government employees subpoenaed in private litigation or by some party other 
than the Federal Government to testify, not in their official capacity but, as 
individuals, are entitled to the usual fees and expenses but the time absent 
by reason thereof must be taken as annual leave or leave without pay. Since 
in such circumstances and in cases such as here involved the employees are 
not subpoenaed to appear as witnesses on behalf of the Government, there 
would, of course, be justified the view that Government employees subpoenaed 
by private litigants to appear in their official capacity likewise should be 
required to take annual leave or leave without pay when absent from their 
place of duty in response to such subpoena. However, I am not disposed to 
disturb the rule that employees appearing in their official capacity are in a 
duty status for pay purposes, since a contrary result obviously would be inequi- 
table to the employee. But it does not follow therefrom that the rule should 
be further extended by permitting the payment of the employees’ traveling 
expenses from appropriated funds. 

The above conclusion is applicable to your observation. In order 
to be entitled to travel expenses under the Travel Expense Act of 
1949, the employee must be traveling on official business. Since it 
is not a function of the Government to furnish witnesses or official 
records subpoenaed by private litigants, it follows that travel in con- 
nection therewith is not in the performance of official business within 
the provisions of the Travel Expense Act of 1949 so as to authorize 
the use of appropriated funds for such expenses. Cf. 23 Comp. 
Gen. 628. While, as stated in our decision of March 15, 1950, B-89195, 
there would be justified the view that Government employees sub- 
poenaed by private litigants to appear in their official capacity should 
be required to take annual leave or leave without pay when absent 
from their place of duty in response to such subpoena, we are not 
inclined to change the rule enunciated in 15 Comp. Gen. 196, nor to 
extend such rule to permit the payment of the employees’ traveling 
expenses. 

view of the foregoing, your questions 1 and 2 are answered 1 

In vi f the foregoing, ) juest 1 and 2 are al ed in 
the negative. Concerning question 3, there is no distinction insofar 
as the absence of authority of the employing agency to pay the travel 
expenses of an employee subpoenaed in a suit in a State court and 
an employee subpoenaed at the instance of a private party in a Federal 
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court. In this connection, your attention is invited to the provi- 
sions of law codified in 28 U.S.C. 1821 governing the payment of 
mileage to witnesses attending any court of the United States. 
Whether any travel expenses are payable under this authority from 
appropriations of the Department of Justice is for determination in 
the first instance by that Department. See 23 Comp. Gen. 628. 


[B-152183] 


States—Federal Aid, Grants, Ete.—Federal Statutory Restrictions-— 
State Law Effect 

The requirement in section 331(c) of the Trade Expansion Act of 1962, 19 
U.S.C. 1971(c), that agreements with State employment security agencies pro- 
vide that unemployment insurance payments will not be denied or reduced as 
a result of trade readjustment payments is a condition precedent to the State 
agency’s participation in the program and, even though certain States have 
unemployment insurance laws precluding agreements with such a condition, it 
may not be omitted from the agreements, and exceptions to any payments made 
under agreements which do not contain the provisions of section 331(c) would 
be required; however, in those cases where States have higher unemployment 
benefits than the trade readjustment benefits they would be fully reimbursed 
for the amount of the unemployment insurance benefits paid so that participa- 
tion in the trade readjustment program would not adversely affect such States. 


To the Secretary of Labor, August 20, 1963: 


Reference is made to your letter of July 31, 1963, concerning the 
administration of the program for the payment of trade readjust- 
ment allowances to workers adversely affected by action taken by the 
Government pursuant to the Trade Expansion Act of 1962, approved 
October 11, 1962, Public Law 87-794, 76 Stat. 872, 19 U.S.C. 1801 
note. 

Section 331(a) of that act, 19 U.S.C. 1971(a), authorizes the 
Secretary of Labor to enter into agreements with State employment 
security agencies whereby those agencies will act as agents of the 
United States in the payment of trade readjustment allowances to 
persons eligible therefor. Section 331(c), 19 U.S.C. 1971(c), requires 
that each such agreement shall provide “that unemployment insur- 
ance otherwise payable to any adversely affected worker will not be 
denied or reduced for any week by reason of any right to allow- 
ances under this chapter.” Pursuant to such requirement the pro- 
posed agreement contains a provision, designated therein as Arti- 
cle LV, which reads as follows: 

The Agency will not deny or reduce unemployment compensation otherwise 
payable to an individual under the unemployment compensation law of the 


State or title IV of the Social Security Act for any week by reason of any 
rights to any allowances under the Act. 


It is stated that some State agencies believe that because of certain 
provisions contained in the laws of their States relating to unemploy- 
ment insurance they are unable to enter into an agreement which 
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contains the above provisions of Article IV. In view of such objec- 
tions, you ask whether your Department may delete Article IV from 
the proposed agreement and whether we would take exception to any 
payments to a State pursuant to an agreement that did not contain 
Article IV. 

H.R. 11970, 87th Congress, which ultimately was enacted as the 
Trade Expansion Act of 1962, provided, in the form approved by 
the House of Representatives, that the trade readjustment allowances 
would supplement State unemployment insurance payments. In ac- 
cordance with a formula prescribed therein the Government would 
provide trade readjustment allowances which, when added to the State 
unemployment insurance payments, the total thereof would equal the 
maximum amount authorized in the bill. 

During the Hearings on the bill before the Senate Committee on 
Finance a number of State agencies registered opposition to the sup- 
plemental payment aspect of the bill. Spokesmen for those agencies 
pointed out that many State agencies could not participate in the pro- 
gram because the laws of those States prohibited the payment of un- 
employment insurance to workers receiving or seeking unemployment 
insurance under the law of another State or of the United States. 
See, for example, pages 1466 and 1482 of the Hearings referred to 
above. 

Asa result of this opposition or other reason, the Senate Committee 
on Finance recommended that the bill be amended to change the 
character of the trade adjustment allowance from a Federal supple- 
ment to a full Federal payment. Concerning this recommended 
change the Senate Committee stated that— 

The committee amended section 323(g) of the bill in order to provide that 
trade readjustment allowances (TRA), instead of being supplementary to State 
unemployment insurance, would replace such insurance. The amendment would 
provide for the payment of TRA for workers entirely out of Federal funds. To 
the extent that a worker who is entitled to TRA for a week of unemployment is 
paid State unemployment insurance for the same week, the State agency will 
be reimbursed the amount of State unemployment insurance it has paid the 
worker, but not more than the amount of TRA the worker could have received. 

A State, having been reimbursed, would be authorized to disregard any pay- 
ments and the periods of unemployment for which they were made in determin- 
ing the employer's rate of contribution under the experience rating provisions 
of the State law, if the State law provides that the worker's rights to unemploy- 
ment insurance for which reimbursement was made are reinstated to him. The 
language of the amendment assures that after termination of the period of eligi- 
bility for TRA the worker cannot claim, for a period of unemployment within 
that period of eligibility, State unemployment insurance. 

The effect of this amendment is to separate the benefits under the State pro- 
grams from the trade readjustment allowances under the Federal program. In 
instances in which the State program has been drawn upon but a worker apply- 
ing for a Federal benefit is demonstrated to have been eligible for the Federal 
payment, the State will be reimbursed and the situation returned to that which 


would have existed had the Federal rather than the State program been drawn 
up initially. 
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See page 7 of S. Rept. No. 2059, 87th Congress. 

The amendment recommended by the Senate Committee was ap- 
proved by the Senate and was accepted by the Committee on Con- 
ference and subsequently was enacted into law. 

With this change in the bill it might appear at first glance that the 
requirement of section 331(c) is unnecessary and perhaps in conflict 
with the changed Federal payment concept. However, upon closer 
examination thereof, it is evident that the provision contained in sec- 
tion 331(c) is necessary to protect the worker whose State unemploy- 
ment benefits are higher in amount than his trade readjustment allow- 
ances. As stated in a memorandum enclosed with your letter, without 
such provision, a State could deny an individual otherwise entitled 
to such higher weekly payment the excess of the unemployment 
insurance over the trade readjustment allowance merely because he is 
seeking the trade readjustment allowance. 

While it is, of course, the right of each State to determine whether 
its own laws permit it to participate in this program,-it- would seem 
that, at least in those cases where a State would be fully reimbursed 
for the amount of State unemployment insurance benefits paid, par- 
ticipation in the program would not adversely affect the State. Fur- 
thermore, the House Committee on Ways and Means in its report on 
H.R. 11970 stated that: 

This worker assistance is, therefore, in the nature of an adjustment to condi- 


tions brought about by removal of the prior job protection and is not unemploy- 
ment insurance. 


See page 30 of H. Rept. No. 1818, 87th Congress. 

In any event, since the Congress in clear and unambiguous terms has 
required the execution of an agreement such as that contained in the 
proposed Article IV as a condition precedent to the State agency’s par- 
ticipation in the program, we know of no legal basis for omission of 
the proposed Article IV from agreements entered into with the States 
pursuant to section 331, 19 U.S.C. 1971. Consequently, we would be 
required to take exception to any payments made pursuant to an agree- 
ment. which did not meet the requirements of section 331(c). 


[B-151309} 


Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Regular Service 


An enlisted member of the Navy who did not receive a formal discharge when he 
accepted an appointment as a midshipman at the Naval Academy on June 25, 
1956—the date of approval of an act continuing enlistment contracts by reason 
of academy appointments—is not considered to have accepted an appointment 
after the date of the act to come within its provisions (10 U.S.C. 971) but must 
be regarded as having been discharged from his enlisted status upon acceptance 
of the midshipman appointment even though a formal discharge was not issued. 
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Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Regular Service 


An enlisted member of the Navy who did not receive a formal discharge when 
he accepted an appointment at the Naval Academy and who, when discharged 
because of academic deficiency, resumed his enlisted duties until a subsequent 
appointment to the Naval Academy is considered in a de facto enlisted status 
during the period between discharge and the second Academy appointment, it 
being assumed that the resumption of duties as an enlisted member of the Navy 
was done upon official direction and, therefore, the member may have such 
enlisted service credited for basic pay purposes as an officer. 


Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Reserve Service 


An enlisted member in the Naval Reserve who accepted an appointment as a 
midshipman at the Naval Academy on June 25, 1956—the date of approval of 
an act continuing enlistment contracts for members accepting midshipman ap- 
pointments thereafter—but who did not receive a formal discharge from the 
Naval Reserve is regarded as having continued in the enlisted Reserve service 
notwithstanding that he concurrently held the status of a cadet and, therefore, 
the member may have the enlisted Reserve service credited under section 202 
of the Career Compensation Act of 1949, in computation of service for pay 
purposes. 


Pay—Service Credits—Cadet, Midshipman, Ete.-—Concurrent En- 
listed Reserve Service 

An enlisted member of the Navy who accepts a permanent midshipman appoint- 
ment in the Naval Reserve Officers’ Training Corps on June 25, 1956—the date 
of approval of an act continuing enlistment contracts for members thereafter 
accepting midshipman appointments—is required, under an administrative regu- 
lation barring members of the Regular Armed Forces from enrollment as stu- 
dents in NROTC while retaining status in the Regular service, to have the 
acceptance of the permanent midshipman appointment regarded as vacating 
the earlier status even though formal discharge papers are not issued. 
Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Reserve Service 

An enlisted member of the Naval Reserve who without a formal discharge 
accepts an appointment as a midshipman in the Naval Reserve Officers’ Train- 
ing Corps on or before June 25, 1956—the date of approval of an act continuing 
enlistment contracts for members thereafter accepting midshipman appoint- 
ments—comes under the administrative regulation that bars Reserve members 
as well as Regular members from eligibility for enrollment in the NROTC while 


retaining his former status and, therefore, Reserve midshipman service is not 
creditable for basic pay purposes as an officer. 


To the Secretary of the Navy, August 21, 1963: 


Reference is made to letter of April 11, 1963, with enclosures, from 
the Under Secretary of the Navy, requesting a decision on five specific 
questions concerning the crediting of service for pay purposes in the 
case of certain Regular and Reserve enlisted members who were 
appointed Midshipmen at the U.S. Naval Academy or in the Naval 
Reserve Officers Training Corps on June 25, 1956, the date of approval 
of Public Law 614, 84th Congress, 70 Stat. 333, 50 U.S.C. 1411 (1952 
Ed., Supp. V). This request has been assigned Submission Number 
SS-N-701 by the Department of Defense Military Pay and Allowance 
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Committee. The enclosures with the letter are a letter dated Feb- 
ruary 1, 1963, from the Chief of Naval Personnel to the Judge 
Advocate General, and an endorsement thereon dated April 10, 1963, 
from the Judge Advocate General to the Secretary of the Navy. 

The basic correspondence describes and cites the case of Ensign 
Dana P. French, Jr., U.S. Navy, as representative of the types of 
cases about which there is doubt. The circumstances are stated as 
follows: 


ENS Dana P. French, Jr., USN, 647548/1100 first enlisted in the U.S. Navy on 
28 June 1955 to serve during minority until 6 November.1958; accepted appoint- 
ment to the Naval Academy on 25 June 1956 (without termination of enlisted 
status) ; discharged from the U.S. Naval Academy because of academic deficiency 
effective 4 February 1957 and resumed his enlisted status as SA, USN; accepted 
appointment to the Naval Academy on 12 August 1957; discharged from enlisted 
status for the convenience of the Government on 6 June 1961 to accept appoint- 
ment as Ensign, USN on 7 June 1961. 


The five questions presented are as follows: 


Ques. 1 Should the officer’s enlisted status have been terminated by discharge 
effective 24 June 1956 incident to his appointment to the Naval Academy on 
25 June 1956? 

Ques. 2. If the answer to question 1 is affirmative, would the period 5 Febru- 
ary 1957 to 11 August 1957 be considered de facto enlisted service and, as such, 
be creditable for basic pay purposes as an officer? 

Ques. 3 In view of the provisions of 10 U.S. Code 971 concerning appoint- 
ments to the Naval Academy accepted after 25 June 1956, if the answer to 
question 1 is negative, may the continued enlisted status after appointment 
to the Naval Academy on 25 June 1956 be credited for basic pay purposes as 
an officer? 

Ques. 4 Would the answers be the same in this case if French had enlisted 
on 28 June 1955 in the Naval Reserve instead of the Regular Navy? 

Ques. 5 Would the answers be the same if French had been appointed as 
Midshipman, U.S. Naval Reserve (NROTC) on 25 June 1956 instead of Mid- 
shipman, U.S. Navy (Naval Academy) ? 


Article C-10306(1)(c) of Bureau of Naval Personnel Manual, re- 
lating to the discharge of active duty enlisted personnel for the con- 
venience of the Government, in effect on June 25, 1956, provided in 
pertinent part as follows: 

(1) The Chief of Naval Personnel may authorize or direct the discharge of 
enlisted or inducted men * * * for convenience of the Government for any one 
of the following reasons: 


(a) General demobilization, * * *. 


(b) Acceptance of a permanent appointment as officer in any branch of the 
armed services. 


(c) Acceptance of appointment as a cadet or midshipman to the Military, 
Naval, Air Force or Coast Guard Academy. 


While section 1 of the act of June 25, 1956, Ch. 439, 70 Stat. 333, 
reenacted and codified as 10 U.S.C. 516, referred to enlisted mem- 
bers of the Armed Forces who “hereafter accept” appointments as 
midshipmen at the Naval Academy, it is believed that the act was 
not intended to cover the situations of members who accepted appoint- 
ments as midshipmen on June 25, 1956, the date of enactment. See 
41 Comp. Gen. 578. The appointment referred to in section 1 was 
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more definitely described in section 4 as one made “after the date 
of enactment of this Act.” As section 4 was codified in 10 U.S.C. 
971 by section 1(20) of the act of September 2, 1958, Public Law 
85-861, 72 Stat. 1442, the appointment is referred to as one accom- 
plished after June 25, 1956. Section 34(a) of the 1958 act, 72 Stat. 
1568, stated the legislative intent of restating “without substantive 
change” the laws replaced by that act. 

There appears to be nq basis for questioning that midshipmen at 
the Naval Academy are in the regular establishment of the Navy as 
distinguished from the Reserve components. See United States v. 
Cook, 128 U.S. 254 (1888); United States v. Baker, 125 U.S. 646 
(1887) ; and 29 Comp. Gen. 331. Compare Brand, et al. v. United 
States, 133 Ct. Cl. 115 (1955), and 7’ravis v. United States, 137 Ct. 
Cl. 148 (1956). In the Brand case the court stated that “The cadets 
of the U.S. Military Academy have always been regarded as a part 
of the Regular Army.” Upon acceptance and execution of the 
required oath of office, midshipmen at the Naval Academy are issued 
appointments as midshipmen in the United States Navy which are 
signed by the Secretary of the Navy by direction of the President. 
It was stated in the Cook case “that a midshipman is an officer has 
been understood ever since there was a Navy.” The Attorney Gen- 
eral has stated that it is not to be doubted that a midshipman is an 
officer, and that this has been authoritatively decided respecting 
undergraduates at the Naval Academy under various laws for the 
benefit of officers of the Navy. 25 Op. Atty. Gen. 579. See, also, 
15 Comp. Dec. 39. 

The question involved then is whether a person can hold two grades 
in the Regular Navy at the same time. An enlisted man in the Regu- 
lar Navy contracts to serve on active duty. It would be most anoma- 
lous if, after agreeing to so serve for a number of years, an enlisted 
man could continue to hold such status after being released from 
active duty and accepting an appointment as a midshipman at the 
Naval Academy, in the absence of a statute so providing. The 
Department of the Navy long has held that whenever an enlisted 
man of the Regular Navy receives a permanent appointment as a 
commissioned officer in the Regular Navy, the appointment operates 
to discharge him from his enlisted status under honorable conditions. 
Navy file MM-P14-5/P19-1 (260806) Aug. 24, 1926, cited on 
page 100, Laws Relating to the Navy, 1929 Supplement, Melling. 

It may be observed at this point that in the committee hearings 
concerning the act of June 25, 1956, Admiral Boone, testifying in 
behalf of the Department of the Navy as to the need for the legislation, 
stated that: 


* * * Under existing law, enlisted personnel of the Armed Forces who are 
appointed as cadets or midshipmen are discharged from enlisted status in order 
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to accept such an appointment. * * * (Page 5473. No. 51 Subcommittee Hear- 
ings on H.R. 2106. H.R. Subcommittee No. 1 of Armed Services Committee, 
January 23, 1956.) 

Prior to the above enactment, it appears to have been the general 
practice to discharge a Regular Navy enlisted member from his 
enlisted status by reason of incompatibility between that status and 
the new status which commenced upon his acceptance of appointment 
as a midshipman, USN, at the Naval Academy, notwithstanding the 
permissive nature of the regulations. 

It is our view that in the situation of Ensign French cited above, 
the acceptance of the appointment on June 25, 1956, as a midshipman 
at the Naval Academy effected his discharge from his enlisted status, 
notwithstanding the fact that a formal discharge was not issued. 
Question No. 1 is answered in the affirmative. 

In decision dated March 19, 1953, 32 Comp. Gen. 397, we held, 
quoting the syllabus: 

Person who enlisted in Marine Corps Reserve and was discharged, without 
having performed any active duty, but who, notwithstanding such discharge, 
Was subsequently ordered to and did go on extended active duty may be con- 
sidered as having performed such duty in a de facto status and is entitled, 
upon subsequent enlistment in the Regular Marine Corps, to count such service 
in computing his cumulative years of service for pay purposes. 

Although the recital of facts does not so state, it is assumed that 
the resumption of duties as an enlisted member of the Navy by Mr. 
French was done by official direction. Based on that assumption, 
question No. 2 is answered in the affirmative. 

Question No. 3 requires no answer in view of the affirmative answer 
to question No. 1. 

Question No. 4 is answered in the negative on the basis of our deci- 
sion of March 2, 1962, 41 Comp. Gen. 578, wherein it was held: 

* * * Having accepted his appointment on June 25, 1956, the member was 
entitled under the provisions of section 202 of the Career Compensation Act 
of 1949, 63 Stat. 807, 37 U.S.C. 233, to be credited, in computing his cumulative 
years of service for basic pay purposes, with the full time of his enlisted 
Reserve service notwithstanding the fact that he concurrently held the status 
of cadet [sic] at the U.S. Naval Academy, the principles of the decision of 
June 10, 1953, 32 Comp. Gen. 548, being applicable to enlisted Naval Reserve 
Service, * * *. 

Since question 4 is answered in the negative and question 1 was 
answered in the affirmative, an answer is believed necessary to ques- 
tion No. 3 predicated on the changed facts. The question presented 
as a corollary to question 4 is as follows: 

In view of the provisions of 10 U.S. Code 971 concerning appointments to the 
Naval Academy accepted after 25 June 1956, may the continued enlisted status 
of a Naval Reservist after appointment to the Naval Academy on 25 June 1956 
be credited for basic pay purposes as an officer? 

This resolves itself into substantially the same question as No. 4 and 
is answered by the decision of March 2, 1962, 41 Comp. Gen. 578. 
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Question No. 5 is answered in the affirmative, except as it relates 
to question No. 4. Paragraph 305(h), Regulations for the Adminis- 
tration and Training of the Naval Reserve Officers’ Training Corps, 
1952 and 1956, barred any member of the Regular Armed Forces from 
enrollment as a student (midshipman, USNR) in the NROTC while 
retaining his status in the other organization. In such circumstances, 
it appears that the acceptance of a permanent midshipman USNR 
appointment (NROTC) while holding a permanent regular enlisted 
status (prior to June 26, 1956) vacated the earlier permanent status 
and served as a discharge notwithstanding the failure to issue formal 
discharge documents. Compare B-144276, February 23, 1961, 40 
Comp. Gen. 473. 

As to enlisted reservists accepting appointments as midshipmen, 
U.S. Naval Reserve (NROTC) on or before June 25, 1956, see 40 
Comp. Gen. 473, and paragraph 305(h), Regulations for the Adminis- 
tration and Training of the Naval Reserve Officers’ Training Corps, 
1952 and 1956. Such regulations barred a member of a Reserve com- 
ponent, as well as a member of a Regular component, from eligibility 
for enrollment as a student (midshipman, USNR) in the NROTC, 
while retaining his status in the other organization. In the absence of 
such status, the time served as a Naval Reserve midshipman 
(NROTC) is not creditable for basic pay purposes as an officer. Com- 
pare B-138442, April 22, 1959. 


[B-151665] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Nonappropriated Fund Positions 


Retired officers of the uniformed services employed by nonappropriated fund 
instrumentalities and paid from nonappropriated funds while receiving retired 
pay will no longer be considered to be holding civilian offices or positions under 
the United States Government within the meaning of the double compensation 
limitation in section 212 of the Economy Act of 1932, as amended, 5 U.S.C. 59a, 
in view of the holding of the Court of Claims in Gradall v. United States, Ct. Cl. 
No. 4-60, decided May 10, 1963, as to the status of employment with military 
exchange services, and retired pay may be made in similar cases of retired officers 
who have been or may be employed by nonappropriated fund activities and paid 
from nonappropriated funds. 


To Major John A. Rapp, United States Marine Corps, August 21, 
1963: 

Reference is made to your letier dated May 16, 1963, requesting a 
decision as to whether Captain Leonard C. Spina, 042467, U.S. Marine 
Corps, Retired, may be paid the sum of $556.19 withheld from his re- 


tired pay during 1962 under the provisions of section 212 of the Econ- 
omy Act of June 30, 1932, as amended (5 U.S.C. 59a). Your request 
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has been assigned No. DO-MC-707 by the Department of Defense 
Military Pay and Allowance Committee. 

It is stated that Captain Spina was transferred from the Regular 
Marine Corps to the retired list of the U.S. Marine Corps on July 1, 
1960, under 10 U.S.C. 6323; that his retired pay during 1962 was $321 
per month, or an annual rate of $3,852; that he was employed as a 
civilian employee by the Bolling Air Force Base Exchange, Bolling 
Air Force Base, from January 1, 1962, through July 31, 1962, at an 
annual salary of $6,600, and from August 1, 1962, through Decem- 
ber 31, 1962, at an annual salary of $6,850; that his retired pay was 
reduced at the rate of $37.67 per month from January 1, 1962, through 
July 31, 1962, and at the rate of $58.50 per month from August 1, 1962, 
through December 31, 1962, a total reduction of $556.19; and that the 
reduction was effected pursuant to the decision in 24 Comp. Gen. 771 
that a person employed by an Army post exchange is to be regarded as 
holding a civilian office or position under the United States Govern- 
ment within the meaning of section 212 of the Economy Act of 
June 30, 1932. 

You cite the case of Gradall v. United States, Ct. Cl. No, 4-60, 
decided May 10, 1963, wherein the court held that the plaintiff’s em- 
ployment in the Army and Air Force Exchange Service—a Federal 
nonappropriated fund instrumentality—did not constitute holding 
a civilian office or position under the United States Government within 
the meaning of section 212 of the Economy Act of June 30, 1932. 
Citing the Gradall case, the court, also on May 10, 1963, found for the 
plaintiff in the case of Cockrill v. United States, Ct. Cl. No. 315-58, 
where plaintiff, in addition to receiving his retired pay from the Army, 
also received a salary from the Fort Sam Houston Golf Club, an in- 
strumentality “established and maintained under the provisions of 
Army Regulations 210-60 relating to post messes and clubs at posts, 
camps and stations.” In a third case—Jackson v. United States, 
Ct. Cl. No. 98-62—similar to the Gradall and Cockrill cases, an order 
of the court dated June 14, 1963, held that plaintiff was entitled to 
recover withheld retired pay. 

We have decided to follow the court's ruling as to the status of such 
employment and, hence, otherwise proper payments of retired pay 
may be made in similar cases of retired officers who have been or may 
be employed by nonappropriated fund instrumentalities and paid 
from nonappropriated funds of the United States Government. 

In the present matter no voucher accompanied your letter. How- 
ever, Captain Spina may be paid the amount withheld from his re- 
tired pay during 1962 under the provisions of section 212 of the 
Economy Act of June 30, 1932, as amended, upon presentation of a 
proper claim, if in accord with the foregoing. 
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[B-151687 
Set-Off—Agriculture Payments—Tax Debis—Assignment Effect 


An Agriculture regulation which in effect denies tax liens priority by precluding 
the withholding of soil bank payments to satisfy debts of farmer participants to 
other Government agencies where the farmer has had a prior assignment of the 
payments recorded is a proper regulation within the broad powers and discretion 
vested in the Secretary of Agriculture under the Soil Bank Act, 7 U.S.C. 1801, 
et seq., to determine the amount and conditions of the payments to carry out the 
purposes of the act. ; 

Set-Off—Agriculture Payments—Tax Debis—Assignment Effect 


An assignment of a soil bank payment which has been recorded prior to the time 
the county Agricultural Stabilization and Conservation Service receives notice of 
a Federal tax levy against the farmer participant is under the regulations issued 
by the Secretary of Agriculture a proper assignment having priority over the 
tax debt in view of the broad autliority vested in the Secretary under the Soil 
Bank Act, 7 U.S.C. 1801, et seq., to determine the amounts and conditions of the 
payments to carry out the purposes of the act. 


To the Commissioner, Internal Revenue Service, August 21, 1963: 

Reference is made to letters of April 9 and July 26, 1963 (CC: 
PHI: CL-648 MJR), from the Chief Counsel, Internal Revenue 
Service, concerning Mr. Lyle G. Tarbox, Ulysses, Pennsylvania, who 
is indebted to the United States in the amount of $1,340 for unpaid 
taxes. It is stated that at the same time Mr. Tarbox is receiving an- 
nually $4,991.40 under. a conservation reserve contract from the Agri- 
cultural Stabilization and Conservation Service of the Department 
of Agriculture. 

The Chief Counsel says that on September 25, 1962, a notice of levy 
was served upon the Potter County Agricultural Stabilization and 
Conservation Service by the District Director of Internal Revenue 
of the District of Scranton, Pennsylvania, pursuant to the regulations 
of the Department of Agriculture governing set-offs, and that on 
October 9, 1962, the notice of levy was returned unsigned advising 
that an assignment dated September 17, 1962, to the Production Credit 
Association held precedence over the levy. 

The Chief Counsel further says that in subsequent communication 
with the Department of Agriculture, they advised him that under 
their regulations governing the conservation reserve program, only 
those amounts which were entered on the debt record of the Agri- 
cultural Stabilization and Conservation Service county office prior to 
the date the notice of assignment was received are to be set off against 
the amount payable to an assignee. 

The Chief Counsel states it is his understanding of the law that 
prior to payment and absent a defense contract containing a no set- 
off clause, the Government’s right to set-off takes precedence over 
the assignment. He states that it appears, therefore, that the Depart- 
ment of Agriculture regulations as interpreted by the Department in 
their application to the instant case are inconsistent with the law 
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governing assignments of claims due from the United States as well 
as with the laws governing the filing of notices of Federal tax liens 
and that they are accordingly without force and effect in this regard. 

The Soil Bank Act which was enacted as Title I of the Agricultural 
Act of 1956, 70 Stat. 188, 7 U.S.C. 1801 note, in order “to protect 
and increase farm income” and for other reasons, authorizes assistance 
to farmers to divert a portion of their cropland from the production 
of excessive supplies of agricultural commodities, and to carry out a 
program of soil, water, forest, and wildlife conservation. 

Subtitle B thereof, 7 U.S.C. 1831, e¢ seq., established the Conserva- 
tion Reserve Program under which farmers contracted to shift all 
or part of the cropland on their farms to longtime soil, water, forestry, 
or wildlife conservation uses. In return for such agreement, the 
Secretary of Agriculture agreed to make an annual payment to the 
farmer. Section 107(b) (2), 7 U.S.C. 1831(b) (2), provides that the 
rate or rates of such annual payment shall be established on such 
basis as the Secretary determines will provide farmers with a fair 
and reasonable annual return on the land involved. Section 121, 7 
U.S.C. 1809, contained in subtitle C—General Provisions, provides 
that the facts constituting the basis for any payment or compensa- 
tion, or the amount thereof, authorized to be made under this title, 
when officially determined in conformity with applicable regulations 
prescribed by the Secretary, shall be final and conclusive and shall not 
be reviewable by any other officer or agency of the Government. Sec- 
tion 124, 7 U.S.C. 1812, provides that the Secretary shall prescribe 
such regulations as he determines necessary to carry out the pro- 
visions of this title. 

7 CFR 750.170 promulgated by the Secretary of Agriculture states 
that any producer who may be entitled to any practice payment or 
annual payment under the Conservation Reserve Program may assign 
his right thereto subject to certain prescribed conditions among which 
is 7 CER 750.166 which provides that set-offs shall be handled in 
accordance with 7 CFR Part 13. 7 CFR 13.7 reads in part, as follows: 

No amount payable to a debtor shall be paid to his assignee until there have 
been collected any amounts owed by the debtor to agencies of the United States, 
which were entered on the debt record of the Agricultural Stabilization and 


Conservation county office prior to the date the notice of assignment to such 
assignee was accepted by such county office * * *, 


Under 26 U.S.C. 6323, to which reference is made, a Federal tax 
lien which is recorded prior to an assignment is superior to an as- 
signee’s claim. However, that is not the situation here, since the 
assignment in question was in fact recorded prior to the attempted 
levy. 

Payments made by the Secretary of Agriculture under the Soil 
Bank Act are not obligations or debts of the Government in the sense 
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that claims therefor could be maintained before the courts or this 
Office. Flliot v. United States, 179 F. Supp. 758 (D. Neb. 1959). 
Further, no provision is made therein for withholding amounts other- 
wise payable thereunder because of debts due the Government. Con- 
sidering the basic purposes of the legislation to protect and increase 
farm income and the broad powers conferred on the Secretary to 
determine the amounts, conditions, etc., of such payments to effectuate 
the purposes thereof, it is our view that the application of such pay 
ments against the independently arising debts of the farmers is a 
matter within the discretion of the Secretary. Thus, the General 
Accounting Office is not required to question the determination of 
the Secretary as to the extent to which such withholding would tend 
to effectuate or defeat the purposes of the legislation. On such basis, 
it would appear that the regulations in question are valid and not 
inconsistent with law. 


[B-151951] 


Subsistence—Per Diem—Military Personnel—Medical Treatment 
Transfers 


A Navy enlisted member who, subsequent to assignment for temporary duty for 
hospital treatment, is transferred to his original permanent duty station for 
temporary duty pending action on his medical survey may not have the tem- 
porary duty assignment for medical treatment regarded as a conclusive detach- 
ment from the permanent duty station but rather as a contingent detachment 
dependent upon further developments and, therefore, during the period of hos- 
pitalization and upon reassignment the original station remained the member’s 
permanent duty post until placement on the temporary disability retired list and 
per diem for the period of temporary duty at the permanent station is not 
authorized. 


To E. Searamozzino, Department of the Navy, August 21, 1963: 


By indorsement dated June 28, 1963, the Per Diem Travel and 
Transportation Allowance Committee forwarded your letter of 
May 17, 1963, requesting an advance decision as to the legality of the 
claim of John W. Moluski, AOCA, USN, for per diem incident to an 
assignment for temporary duty under hospital treatment and subse- 
quent transfer to the originating permanent duty station for temporary 
duty pending personnel action on the member’s medical survey. The 
request for decision was assigned PDTATAC Control No. 63-15. 

By orders of June 1, 1962, Mr. Moluski was directed to proceed on 
June 4, 1962, from his duty station, Helicopter Anti-Submarine 
Squadron Two, Navy Auxiliary Air Station, Ream Field, Imperial 
Beach, California, to the U.S. Naval Hospital, San Diego, California, 
for temporary duty under treatment. The authority for that assign- 
ment is shown as chapter 21 of the Enlisted Transfer Manual which 
provides in paragraph 21.32b(1) that in cases of transfers to naval 
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medical facilities, orders for temporary duty under treatment from 
shore duty shall be issued when it is expected or becomes apparent 
that hospitalization will be in excess of 45 days. In order to better 
utilize manpower and clear hospital beds quickly when treatment is 
completed, naval district commandants are required by paragraph 
21.61 of the manual to designate intermediate reporting activities 
for the medical facilities within their districts, such activities gener- 
ally being the nearest navy installation which has facilities to receive 
and process such personnel. Paragraph 21.62b of the manual pro- 
vides that the commanding officer of the naval medical facility shall 
make an availability report to the command having distributional 
control of the activity from which members were received, for per- 
sonnel in a temporary duty under treatment status (with 3 months or 
more obligated service remaining) where the date of discharge from 
treatment can be anticipated, and upon release from treatment trans- 
fer such personnel to the designated intermediate reporting activity 
for further transfer. To insure the proper assignment of personnel, 
the availability report is required to include information as to the 
member’s last permanent duty station and number of months served 
there. Upon receipt of the ultimate assignment from the distribution 
commander, transfer of the individual is made by the intermediate 
reporting activity to the command indicated (paragraph 21.64). 

In a somewhat similar case recently before this Office, it was stated 
in a letter from the Office of the Comptroller, Department of the 
Navy, dated August 7, 1962, that the order writing policy of the 
Bureau of Naval Personnel provides, in connection with the assign- 
ment of members to limited duty while awaiting action on their medi- 
cal survey or by the physical evaluation board, that when it is 
contemplated that a member will be at an activity during his convales- 
cence or reevaluation for a period of 6 months or less, the member 
will be issued temporary duty orders in accordance with established 
principles of temporary duty time limitations. Pursuant to the above 
regulations and policies, Mr. Moluski was transferred effective Octo- 
ber 3, 1962, from the naval hospital to the U.S. Naval Station, San 
Diego, California, for further transfer, and on October 5, 1962, by 
orders issued at the Naval Station on that date, he was reassigned 
to the Navy Auxiliary Air Station at Ream Field for approximately 
6 months’ temporary duty pending personnel action on his medical 
survey. The record shows that he was transferred (apparently for 
temporary duty) to the San Diego Naval Hospital on March 20, 
1963, for reevaluation, and on April 19, 1963, he was transferred to 
the Naval Station in that city to await action on a physical evalua- 
tion board finding of unfit for duty. Effective May 17, 1963, 
Mr. Moluski was placed on the Temporary Disability Retired List. 
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You state that Ream Field is located within the corporate limits of 
the city of Imperial Beach, California, and that although Mr. Moluski 
entered into a travel status when he departed from there for the San 
Diego Naval Hospital, which is located within the corporate limits of 
San Diego, California, doubt exists as to the legality of payment of 
per diem for the duty performed at Ream Field after the member’s 
release from the hospital inasmuch as his last permanent duty station 
was at that field. 

A member’s entitlement to travel allowances under the provisions 
of 37 U.S.C. 404 and paragraph 3050 of the Joint Travel Regulations, 
promulgated pursuant thereto, is dependent upon his being in a travel 
status (including periods of temporary or temporary additional duty) 
away from his permanent station under competent orders. <A per- 
manent duty station is defined in paragraph 1150-10a of the regula- 
tions as the post of duty or official station to which a member is 
assigned or attached for duty other than temporary duty or tempo- 
rary additional duty, and when stationed in an incorporated city or 
town the official station is the corporate limits of such municipality. 
Whether an assignment to a particular station is temporary or perma- 
nent is a question of fact to be determined from the orders under 
which the assignment is made and, where necessary, the character of 
the assignment, duration thereof, nature of duty enjoined, ete. 
24 Comp. Gen. 667; 27 id. 253; 33 id. 103 and 36 id. 757. 

While the orders of June 1, 1962, issued by Mr. Moluski’s perma- 
nent duty station at Ream Field did not direct the member’s return 
to that station upon completion of his hospitalization, the orders 
specified that the assignment was for temporary duty indicating that 
the expected period of treatment would be for less than 6 months, 
and presumably Mr. Moluski would have been returned to his per- 
manent station had he been found physically fit to resume his pre- 
viously assigned duties upon completion of his treatment at the 
hospital. The member’s detachment from Ream Field was not occa- 
sioned by completion of his tour of duty at that station, or a greater 
need for his services elsewhere, but was for treatment of his physi- 
cal condition which necessarily precluded a definite determination at 
that time as to whether he would be returned to Ream Field, assigned 
a new permanent duty station, or even remain in the active serv- 
ice. Under the cited provisions of the Enlisted Transfer Manual it 
seems clear that a complete detachment from the old duty station 
was not contemplated under the orders of June 1, 1962, but that it 
was anticipated that a determination should be made on the basis 
of the availability report as to whether following hospitalization 
the member should be returned to the old station or detached there- 
from for assignment elsewhere. Consequently, under the cjreumsfances 
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here involved, the temporary duty assignment for treatment is not 
viewed as conclusively detaching the member from Ream Field but 
is regarded as being in the nature of a contingent detachment de- 
pendent upon subsequent developments and determinations for final 
consummation. Since the applicable law and regulations contemplate 
for per diem purposes that wherever practicable members shall have 
assigned permanent duty stations and authorize travel allowances 
within reasonable temporary duty limitations only for periods they 
are actually in a travel status away from their designated post of 
duty, it is our view that under the circumstances here concerned, 
Ream Field should be considered as Mr. Moluski’s permanent duty 
station during the period of hospitalization and, because of his re- 
assignment there, that it remained his duty station until he was placed 
on the Temporary Disability Retired List. Accordingly, the payment 
of per diem allowance to the member for the period he was assigned 
to Ream Field for temporary duty is not authorized. Paragraph 
4201-5 of the Joint Travel Regulations prohibits the payment of per 
diem for the period of hospitalization. 
Accordingly, payment of the claim is not authorized. 


[B-148819] 
Funds—Federal Grants, Etc., to Other Than States—Definition 


Loans to Indian tribes from the Indian revolving fund for development of indus- 
trial or commercial projects within a redevelopment area which is eligible for 
Federal assistance under the Area Redevelopment Act, 42 U.S.C. 2505, must be 
regarded as “Federal aid’ within the meaning of section 6(b)(9) of the act, 
42 U.S.C. 2505(b) (9), which requires other Federal aid to be deducted from 
the aggregate cost of the projects before applying the maximum loan limita- 
tion of 65 percent. 


Indian Affairs—Revolving Funds—Siatus as Federal Aid 


A corporation or business entity which is organized by an Indian tribe with 
funds from the Indian revolving fund for the purpose of economic development 
is in effect an agent or conduit through which the tribes would obtain addi- 
tional Federal financial aid under the Area Redevelopment Act, 42 U.S.C. 2505, 
and, therefore, the loans from the Indian revolving fund must be considered 
“Federal aid” within the meaning of section 6(b)(9) of the act, 42 U.S.C. 
2505(b) (9), which requires other aid to be deducted from the aggregate cost 
of the projects before the maximum loan limitation of 65 percent may be applied. 


Indian Affairs—Revolving Funds—Status as Federal Aid 


Funds obtained from the Indian revolving fund which are used by Indian tribes 
to loan, invest or purchase stock in business entities that are organized to 
qualify for Federal financial assistance under the Area Redevelopment Act have 
not changed their character as Federal funds, even though no privity of contract 
exists between the business entities and the Government by virtue of the loan, 
investment or stock purchase and, therefore, the exclusion of such Indian 
revolving funds from the aggregate cost of a redevelopment project in apply- 
ing the limit of Federal financial assistance authorized in section 6(b) (9) of 
the act, 42 U.S.C. 2505(b) (9), would contravene the express terms of the act 
requiring deduction of other Federal aid. 
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To the Seeretary of the Interior, August 22, 1963: 


Reference is made to letter dated April 29, 1963, from Assistant 
Secretary of the Interior John A. Carver, Jr., which requests recon- 
sideration of our decision of June 5, 1962, B-148819, 41 Comp. 
Gen. 792. 

The decision of June 5, 1962, was rendered in response to a request 
from the Assistant Secretary of Commerce for Administration and 
Public Affairs. The questions there presented for determination were 
whether consumer loans made by Rural Electrification Administra- 
tion, Department of Agriculture, financed electric cooperative orga- 
nizations, either from the cooperative organization’s own general 
funds or pursuant to a REA loan to the cooperative organizations 
under section 5 of the Rural Electrification Act, as amended, 7 U.S.C. 
905, constitute “Federal aid” within the meaning of that term as used 
in subsection 6(b)(9) of the Area Redevelopment Act, Public Law 
87-27, approved May 1, 1961, 75 Stat. 47, 51, 42 U.S.C. 2505(b) (9) 
(Supp. IV). 

The conclusion of that decision was based upon the reasoning that 
since loans made by REA to cooperative organizations, for relending 
to commercial or industrial consumers for the installation of electrical 
equipment or machinery, represent financial transactions primarily 
involving REA and the cooperative organizations in that REA looks 
to the cooperatives rather than to the consumer-borrower for repay- 
ment and security of its loans, and that since the relending of funds 
by the cooperative organizations to consumer-borrowers creates no 
privity of contract between the latter and the Government, such funds 
in the hands of consumer-borrowers do not represent “Federal aid” 
within the meaning of that term as used in subsection 6(b) (9) of 
the Area Redevelopment Act. 

It was pointed out in the decision that under the terms of 25 U.S.C. 
470, the Secretary of the Interior is authorized to make loans to 
Indian chartered corporations to promote the economic development 
of such tribes and its members, and that such loan programs operating 
within a redevelopment area have a direct relationship between the 
Government and the borrower looking to the effective establishment 
or expansion of industrial or commerical plants within such area. 
As indicated in the Assistant Secretary’s letter, the view was expressed 
that in giving effect to the limit of financial aid authorized in sub- 
section 6(b) (9) to be extended to applicants, in connection with indus- 
trial or commercial projects within a redevelopment area, the amount 
of loans made under the terms of 25 U.S.C. 470 would be required 
to be deducted from the aggregate cost of the applicants of projects 
before applying the maximum loan limitation of 65 percent thereon. 

The Assistant Secretary states that the Department makes loans to 
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Indian tribes for any purpose that will promote the economic develop- 
ment of the organization and its members. Enterprises operated by 
Indian tribes often are financed by a combination of funds, viz., pri- 
vate, tribal, loans from the revolving fund, and operating profits of 
the enterprise which are retained. No distinction is made between 
the source of funds in enterprise operations and the only controls the 
Department exercises over the operations financed in whole or in part 
with loans from the revolving fund, are those considered necessary 
for loan protection. 

The Assistant Secretary mentions that the Bureau of Indian Affairs 
and Indian tribal groups are currently engaged in an extensive co- 
operative economic development program designed to develop phys- 
ical and manpower resources on Indian reservations for maximum 
economic and social benefits to Indians with emphasis placed on proj- 
ects to develop tourism, commercial enterprises, and industry. He 
states that while there exist some sources that can be utilized in ob- 
taining funds therefor, the loan provisions of the Area Redevelopment 
Act opened up an additional and very significant source of financing 
to the tribes. Many projects could receive financing under the loan 
provisions of this act if supplemented with loans from the Indian 
revolving loan fund, If the amount of such loans must be deducted 
from the aggregate project. cost before applying the maximum loan 
limitation of 65 percent, financing of such projects may not be possi- 
ble. This action may also adversely affect the entire economic develop- 
ment program in that it may impede the progress or even the start of 
new projects. Accordingly, he requests reconsideration as to whether 
loans from the Indian revolving loan fund to Indian tribes constitute 
“Federal aid” within the meaning of that term as used in subsection 
6(b) (9) of the Area Redevelopment Act. 

Following receipt of the Assistant Secretary’s letter of April 29, 
a conference was had between the staff of our Civil Accounting and 
Auditing Division and representatives of your Department relative 
to this matter. It was learned that the request for reconsideration 
of our decision stemmed from certain proposed lending situations in 
connection with the Indian revolving loan fund examples of which 
are as follows: 

1. Mescalero Tourist Enterprise. A report prepared by Checchi and Company 


under contract with ARA on the Potential Power of Tourism, Mescalero Reserva- 
tion, indicates that the establishment of a resort complex on the reservation, 
which may involve an investment of as much as $4 million, may be feasible and 
promote the economic development of the Indians. There are many facets of the 
proposal requiring further analysis. The form of organization and financing of 
the enterprise are in embryonic stages. If the feasibility of the enterprise 
checks out, eligibility for ARA loans and for loans from the revolving fund will 
play an important role in the organization and financing of the development. 
(a) If the Mescalero Apache Tribe were to proceed with the development as 
a tribal enterprise, owned and operated for the benefit of all members of the 
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tribe, and if it were successful in obtaining private financing to be supplemented 
by (1) a loan from the ARA, and (2) a loan from the revolving fund, would the 
loan from the revolving fund be considered as “Federal aid”, thus in effect reduc- 
ing the total amount of financing that could be supplied by the ARA? 

(b) If a state corporation or other legal entity were organized to own, develop, 
and operate the enterprise, and if the capital of the entity were furnished by the 
tribe and private entrepreneurs, and if a favorable determination were made 
that financial assistance could be supplied by the ARA, would an investment by 
the tribe in the entity, or a loan by the tribe to the entity, constitute “Federal 
aid” if the loan or investment originated in a loan to the tribe from the revolving 
fund? . 

(c) If the state corporation or other legal entity organized pursuant to (b) 
were wholly tribally owned, would an investment in or loan by the tribe to the 
entity which originated in a loan to the tribe from the revolving fund, constitute 
“Federal aid’? 

2. Aleutian Development Co., Unalaska, Alaska. This company is & non- 





Native organization although it employs mainly Natives. If is not eligible for a 
loan from the revolving fund. It is applying to the ARA for a loan. A local 
development corporation has been organized for the purpose of raising the 
10 percent local participation money required by section 9(b) of the ARA act. 
Indications are that the company’s operations would promote the economic devel- 
opment of the Natives. 

(a) If the Natives at Unalaska were to form an organization recognized by 
the Commissioner and receive a loan from the revolving fund to enable the 
organization to relend money to the Aleutian Development Co. to provide it with 
local participation money, would such a loan constitute “Federal aid”? 

(b) If the Native organization were to use the loan from the revolving fund 
to purchase stock in the local development corporation, and the development 
corporation loaned the proceeds to the Aleutian Development Company, would 
the loan be considered as “Federal aid”? 

The cited subsection 6(b) (9) of the Area Redevelopment Act pro- 
vides, in pertinent part, as follows: 

Such assistance shall not exceed 65 per centum of the aggregate cost to the 
applicant (excluding all other Federal aid in connection with the undertaking) 
of acquiring or developing land and facilities (including, in cases of demon- 
strated need, machinery and equipment), and of constructing, altering, convert- 
ing, rehabilitating, or enlarging the building or buildings of the particular 
project * * *. [Italics supplied.] 


It was stated in the referred-to decision that the language of sub- 
section 6(b) (9) quoted above, plainly indicates the primary objective 
sought to be accomplished by the Congress, namely, to limit the amount 
of Federal assistance which may be extended to industrial and com- 
mercial projects in industrial and rural redevelopment areas by an 
amount not to exceed 65 percent of the aggregate cost of the project 
to the applicant, exclusive of all other Federal aid in connection with 
the undertaking. Further, that the legislative history of this sub- 
section disclosed nothing to indicate an intent of the Congress to 
attribute to the term “Federal aid” as used therein any special or 
technical meaning. And that it fairly appears that the Congress, by 
the use of such term, broadly had reference to existing Federal aid 
programs administered by departments and agencies, other than the 
Area Redevelopment Administration, in the field of area development. 

Loans made by the Department to Indian tribes from the Indian 
revolving loan fund to promote the economic development of the 
organization and its members constitute Federal support and 
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assistance. When such loans are made and used to develop industrial 
or commercial projects within a redevelopment area, including Indian 
reservations, and as a basis for obtaining additional Federal financial 
assistance under the provisions of the Area Redevelopment Act, it 
follows that the loans must be regarded as “Federal aid” in connection 
with the undertaking and, consequently, subject to the financing 
restrictions contained in subsection 6(b)(9) of the act. Example 
numbered 1(a) is answered accordingly. 

Regarding examples numbered 1(c) and 2(a), it would appear that 
the community of interrelationship of interest between the tribe and 
the Natives at Unalaska, and the business entities in which they would 
invest or to which they would lend funds obtained as a loan from the 
Indian revolving loan fund is identical. Hence, the business entities 
in effect are mere agents or conduits through which the tribe and 
Natives at Unalaska would obtain additional Federal financial aid 
under the Area Redevelopment Act. In such circumstances we would 
be inclined to regard the loans from the Indian revolving loan fund 
as “Federal aid” in connection with the undertaking and, therefore, 
subject to the restrictions of subsection 6(b) (9). 

With reference to examples numbered 1(b) and 2(b), it appears 
that the distinction between these situations and those considered 
under examples 1(c) and 2(a) is mainly in the extent or degree of 
financial interest acquired by the tribe and the Natives at Unalaska 
in a redevelopment project through the use of funds obtained from 
the Indian revolving loan fund as a loan, investment or stock purchase 
in business entities seeking to qualify for Federal financial assistance 
under the Area Redevelopment Act. While it may be that no privity 
of contract is established between the business entities and the Gov- 
ernment by virtue of such a loan, investment or stock purchase, the 
nature and source of such funds remain unchanged. The failure to 
exclude such loan funds from the aggregate cost of a redevelopment 
project, in applying the limit of Federal financial assistance authorized 
therefor in subsection 6(b) (9), would contravene the express terms 
thereof and, consequently, is unauthorized. 

We appreciate the concern expressed in the letter to promote the 
economic development of the physical and manpower resources on 
Indian reservations and the need to supplement the financing author- 
ized therefor under the Area Redevelopment Act with loans from 
the Indian revolving loan fund. However, the matter has been care- 
fully reconsidered but we find no basis, under the circumstances, for 
reaching a conclusion different from that stated in our decision of 
June 5, 1962. 

A copy of this decision is being furnished to the Secretary of 
Commerce. 
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[B-150369] 


Contracts—Data, Rights, Ete.—Use by Government 

The use by the Government in an invitation for bids of proprietary data ob- 
tained under a prior contract from a contractor on the basis of assurances from 
contracting officials that the data would be held confidential and used only for 
a limited purpose is contrary to the representations made by responsible officials 
which are binding on the Government and, therefore, the invitation should be 
canceled and the drawings furnished to potential bidders recovered. 

To the Director, Defense Supply Agency, August 22, 1963: 

Further reference is made to the protest of Eagle Crusher Company, 
Inc., Galion, Ohio, dated November 26, 1962, and related correspond- 
ence, against any possible award of a contract under invitation for 
bids (IFB) DSA-7-63-21 issued September 26, 1962, by the Defense 
Construction Supply Center, Defense Supply Agency, Columbus, Ohio, 
for furnishing various items of rock crushing and screening plant 
parts to be manufactured in accordance with Eagle Crusher Company 
drawings specified for each part in the IFB schedule. 

Eagle urges, in brief, that IFB DSA-7-63-21 should be canceled 
and any copies of Eagle’s drawings furnished to bidders under the 
IFB should be recalled by the Government. The primary ground 
advanced by Eagle is that the Government’s use of these drawings for 
competitive purposes would violate Eagle’s rights in proprietary data 
set forth thereon as the drawings were acquired by the Government 
from Eagle under prior contracts covering the design and manufacture 
of the rock crusher and screening plants for which the parts are now 
being procured, and Eagle was induced to supply such proprietary data 
upon repeated assurances of a responsible procurement official that the 
plans would be held confidential and used for identification and cat- 
aloging purposes only. 

The Government urges that IFB DSA-7-63-21 does not violate 
Eagle’s proprietary rights and should not be canceled based on a denial 
that the alleged assurances of the procurement official created a con- 
fidential relationship between the Government and Eagle, or that Eagle 
was obligated to furnish or, in fact, did furnish any proprietary data 
to the Government in confidence, or otherwise, under the prior 
contracts. 

In our decisions relating to the use of drawings and technical data 
which may be proprietary to contractors with the Government, when 
the right of the Government to use such data has been challenged we 
have recognized and applied the well-established rule that independ- 
ently of the law applicable to patents and copyrights the owner of 
proprietary information or trade secrets may be granted appropriate 
relief with respect to a use or disclosure by one whose knowledge 
thereof was obtained “in confidence” or through a confidential rela- 
tionship and that under certain circumstances a nondisclosure agree- 
ment or contract may be implied. See, in this connection, our decisions 
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and the authorities cited there, B-148376, July 24, 1962; B-143711, 
December 22, 1960; B-136916, August 28, 1961; 41 Comp. Gen. 148; 
B-149295, January 8, 1963, 42 Comp. Gen. 346. 

Eagle has submitted “Data and Chronological Statement of Facts” 

relating to all the transactions involved and briefs with documentary 
exhibits have been submitted in support of the respective positions of 
the parties. We believe you will agree that in determining the issues 
presented here all the pertinent facts and circumstances surrounding 
the prior transactions should be considered with reference to the rights 
and obligations which have been manifested in the making and per- 
formance of the contracts. 
. The rock crusher and screening plants were procured from Eagle 
by the U.S. Army Engineer Procurement Office, Chicago, Corps of 
Engineers (EPOC), under three contracts, Nos. DA-11-184-ENG- 
18092, -18521 and -19152, awarded May 20, 1960, December 29, 1960, 
and November 3, 1961, respectively. The first procurement was initi- 
ated by an advertised invitation for bids, IPB DA-~ENG-11-184-60- 
B-451, dated February 5, 1960, inviting bids for opening March 21, 
1960, for furnishing 38 portable diesel engine and electric motor- 
driven rock crushing and screening plants with 75 tons per hour 
capacity, in accordance with certain purchase descriptions and general 
requirements and modifications set out in the invitation. The plants 
required were to consist of three components, i.e., item la—portable 
conveyor belt in accordance with purchase description titled “Con- 
vevor, Belt, Portable, Wheel-Mounted, Electric Motor Driven, 50 
Foot” dated November 6, 1959, as modified therein; item 1b—crusher 
jaw, in accordance with purchase description titled “Crusher, Jaw, 
Diesel-Engine and Electric Motor Driven, 75 Tons per Hour Capac- 
ity” dated November 6, 1959, as modified therein; item 1c—crusher 
roll in accordance with purchase description titled “Crusher, Roll, 
Diesel Engine and Electric Motor Driven, 75 Tons per Hour Ca- 
pacity,” dated November 9, 1959, as modified therein; together with 
(1) “Provisioning list and supporting documentation in accordance 
with Provision No. 20 of Special Terms and Conditions”; (2) “Publi- 
cations in accordance with Provisions 27 and 28 of Special Terms 
and Conditions”: (3) “Photographs in accordance with Provision 
titled ‘Photographs’ of General Requirements”; and (4) “Assembly 
Drawings in accordance with Provision No. 23 of Special Terms and 
Conditions” for each of the components. The total quantity to be 
procured under the IFB included 38 complete plants consisting of 
114 conveyers, 38 jaw crushers, and 38 roll crushers. An “Additional 
Pre-Production Unit” was also required for each item. Among the 
“IMPORTANT NOTES TO BIDDERS” were the following: 


1. The conveyors and crushers which form the complete crushing plant must be 
able to operate as a unit or individually without modification by the Government. 
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A complete plant consists of: Three (3) each, conveyors; one (1) each, crusher, 
jaw ; and one (1) each crusher, roll. 

2. The various components of the plant will be purchased as a package unit 
from one manufacturer to insure compatibility between components and to 
reduce parts requirements for each component. 


In addition to the extensive special and general requirements of 
the IFB the “Special Terms and Conditions” contained numerous 
detailed provisions. Under paragraph 7 prospective bidders were 
advised that a maximum of two sets of drawings could be obtained 
by bona fide bidders upon deposit of $50 per set to insure their return 
and paragraph 8 specified the offices from which specifications might 
be obtained. 

Paragraph 20 provided as follows: 


20. PROVISIONING PROCEDURE: The Department of the Army, Corps of 


Engineers, Provisioning Procedures, PP-CE-EE1A dated 26 November 1958, is 
made a part hereof. The provisioning list and supporting documentation shall 
be submitted in accordance with paragraph 3.5.1. 

The contractor shall also furnish the high mortality parts list referred to in 
paragraph 3.4 of PP-CE-EBI1A. 
NOTE: Copies of Department of the Army, Corps of Engineers, Provisioning 
Procedures, PP-CE-EE1A dated 26 November 1958 may be obtained from Con- 


tracting Officer, U.S. Army Engineer Procurement Office, Chicago, Corps of 
Engineers, 226 West Jackson Boulevard, Chicago 6, Illinois. 








Paragraphs 22 and 23 dealing with the furnishing of service and 
technical assistance and assembly drawings provided as follows: 


22. SERVICE AND TECHNICAL ASSISTANCE: 


Items called for by this Invitation for Bids are destined for support of a 
complex missile system calling for a constant state of readiness. To be con- 
sidered “responsible” under this procurement, each bidder must have in being, 
at the time of bid opening, an adequate organizational element devoted exclu- 
sively to the provision of field service and technical assistance to users of his 
products. Bidders who do not have the service organization required herein or 
who cannot demonstrate a history of active field service operations will be 
considered nonresponsible and their bids will be rejected. 


23. ASSEMBLY DRAWINGS: 


The contractor shall prepare assembly drawings of the unit he proposes 
to furnish under the contract. The assembly drawings will show the general 
layout of the complete unit, the identification and locations of all components, 
including access openings, drain and filler openings, and other details necessary 
to reveal the complete design. Prior to fabrication of the pre-production unit, 
the contractor will make his assembly drawings available for review by the 
Contracting Officer. Review of assembly drawings by the Contracting Office 
may result in required changes of identifying features for acceptance of the 
unit. This review will not be construed as a final approval of the unit. The 
contractor shall make any changes required by the Contracting Officer. This 
review will not relieve the contractor of the responsibility for producing a 
unit which meets all of the performance and other requirements of the con- 
tract. The Contracting Officer will conduct the assembly drawing review 
within thirty (30) days after the contractor gives notice of their availability. 


Paragraph 27 gave detailed instructions for the furnishing of 
manufacturer’s maintenance manuals, including service instructions, 
complete operational and maintenance instructions, lubrication in- 
structions, a complete list of all parts incorporated in the end item, 
operator and special maintenance tool list and listing of operational 
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supplies for an 8-hour period. The following significant stipulation 
was included : 


NOTE: The Government under this Invitation for Bid is not seeking nor does 
it require “Proprietary Data” as defined in ASPR 9-201(b). 


Paragraph 28 contained the standard “Data” clause set out in 
Standard Form 36 prescribed by General Services Administration, 
November 1949 edition, and paragraph 29 contained instructions for 
the furnishing of descriptive identification data showing the con- 
tractor’s model numbers to be assigned to items furnished under the 
contract. 

The purpose of the provisioning procedures prescribed by the 
manual PP-CE-EE1A incorporated into the contract by paragraph 
20 of the Special Terms and Conditions was set out in paragraph 1.1, 
as follows: 


1.1 Purpose. This provisioning precedure prescribes terms and condi- 
tions governing the initial provisioning of repair parts (including maintenance 
tools), and the quantities thereof, when repair parts are to be delivered con- 
currently, or as otherwise indicated by the Government, with mechanical and/or 
electrical equipment procured by the Government. This provisioning procedure 
also prescribes terms, and conditions governing the preparation and submission 
of provisioning technical documentation by contractors furnishing Engineer 
equipment to the Government. The provisioning technical documentation re- 
quired herein is used to permit the timely selection of repair parts, the assign- 
ment of Federal Stock Numbers, and compilation of Parts Supply Catalogs. 


The following procedure for the ordering of repair parts was stipu- 
I g g 
lated in paragraph 3.7.1 of the manual: 


3.7.1 Repair Parts List and Proceed Letter. Within 45 days from the 
postmarked date that an acceptable provisioning list and documentation is 
furnished, the contractor shall be mailed or otherwise furnished a proceed 
letter and repair parts list indicating the items and quantities of repair parts 
(i.e., repair parts, and maintenance tools) which the contractor shall deliver 
in accordance with Section 10 of these provisioning procedures. In the event 
the proceed letter(s) and repair parts list(s) is not mailed or otherwise fur- 
nished to the contractor within the 45-day period above specified, the require- 
ment for concurrent delivery as set forth in Section 10 of these provisioning 
procedures shall not apply. In the latter event, the delivery schedule for the 
repair parts shall be made a matter of negotiation between the contractor 
and the contracting officer. Immediately upon receipt of the proceed letter 
and repair parts list the contractor shall proceed with production (includes 
fabrication and purchase from vendors) of the items selected to accomplish 
delivery as set forth in Section 10 of these provisioning procedures. 





Five amendments to the IFB were issued consisting of 25 pages of 
additional instructions and requirements, and the opening date was 
changed to April 11, 1960. 

Eagle obtained a set of the drawings pursuant to paragraph 7 of the 
“Special Terms and Conditions” which was found to cover only the 
wheel, brake and wiring systems of the trailers. As indicated above, 
the data in the IF B consisted primarily of purchase descriptions of the 
roll, jaw, conveyer systems and auxiliary components. However, a 
bid was developed and submitted by Eagle which was the only bid re- 
ceived. Other potential manufacturers in the industry filed a letter 


niet. 
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prior to the bid opening requesting that the IF'B be set aside because 
of the unusual requirements contained therein; such as, air and high- 
way transportability of the plants; sectionalization and complete 
interchangeability of parts, the extensive testing procedures, and the 
lack of design drawings and specifications, 

A facility survey team visited Eagle’s facilities and a preaward 
conference was held on April 27 and 28, 1960. During this facility 
survey and preaward conference, Eagle was required to furnish ex- 
haustive information and data concerning its organization, personnel, 
financial resources, facilities, and all facets of its operations together 
with evidence of its ability to produce spare parts (to be shipped 30 
days prior to shipment of first crusher and screening plant) con- 
current with the end items. The preaward survey team emphasized 
the necessity for Eagle to be able to fully comply with all contract 
requirements and noted particularly the special provision of the IFB 
set out above that all the various components of the plants would be 
purchased as a package unit from one manufacturer to insure com- 
patibility between components and to reduce parts requirements for 
each component. 

An investigation of Eagle was continued for several weeks and on 
or about May 17, 1960, the vice president in charge of sales was advised 
that if Eagle were to receive the award a $1,000,000 performance bond 
would be required to assure that Eagle would meet the engineering 
production and test requirements of the contract while furnishing 
concurrently the spare parts. Eagle stated its readiness to furnish 
such bond by wire dated May 18, 1960, and was requested to confirm 
its bid of April 9, 1960, which it did by wire dated May 19, 1960. The 
award was made to Eagle on May 20, 1960, and contract numbered 
DA-11-184-ENG-18092 was received on May 21, 1960, which con- 
tained, among others, an additional new provision not included in the 
IFB as amended, requiring the furnishing of a performance bond in 
the penal sum of $1,000,000 on U.S. Standard Form 25, within 10 days 
after receipt of notice of award. The required bond was furnished at 
a premium cost of $18,000 to Eagle. Since the IFB did not require 
the furnishing of a performance bond, this additional cost obviously 
was not included in Eagle’s bid prices for furnishing the items 
required, 

Following the contract award, a “provisioning” conference was held 
on June 15, 1960, at Eagle’s facility. At this conference the contract- 
ing officer’s representatives advised Eagle that Mr. Donald C. Ross 
had been designated as project engineer and was assigned as the con- 
tracting officer’s representative for all provisioning procedures and 
for procurement of the spare parts. Eagle was advised by Mr. Ross 
that the PP-CE-EE1A manual dated September 6, 1957, and revised 
November 26, 1958, was made a part of the contract; that this manual 
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was the “Bible” and would cover all provisioning procedures and 
spare parts acquisition; and that he had assisted in the preparation of 
this manual which had been developed in an effort to establish ade- 
quate provisioning procedures and parts procurement. 

At this “provisioning” meeting, Mr. Ross stated that repair parts 
drawings would be required and a strong protest was immediately 
made by responsible executives of Eagle. Thus, Mr. Norman J. 
Schnelker, Eagle’s executive vice president, pointed out that Eagle’s 
only available drawings contained proprietary data and design rights; 
that he was opposed to any disclosure of Eagle’s proprietary data, con- 
fidential property rights, and design rights; and he pointed out fur- 
ther the damage which would result to Eagle from such disclosure. 

Mr. Ross gave assurances to Eagle that such drawings and the data 
thereon would be used only for the purpose of cataloging and identifi- 
cation to provide Federal stock numbers. Mr. Ross gave further as- 
surances that Eagle drawings would not be used for procurement pur- 
poses nor be disclosed to competitive manufacturers. It was explained 
by Mr. Ross that although provisioning requirements had been in 
effect for two or three years previous to the date of this contract, many 
contractors had failed to fulfill the PP-CE-EE1A manual require- 
ments and that this new system was necessary and vital to insure the 
safety and defense of our country. He referred to the fact that the 
contract. carried a defense order rating and contained the statement 
that the end items were destined for “suppert of a critical missile 
system” as set out in paragraph 22 quoted above. Mr. Ross quoted the 
provisions of the provisioning procedures manual PP-CE-EE1A 
emphasizing paragraphs 12.1.8 and 12.1.10, as follows: 


12.1.8 Drawings. Graphic data in the form of line drawings, sketches, blue- 


prints, diagrams or pictures which furnish sufficient descriptive data to show 
what the parts item is, detailed dimensions of the parts item, what it looks 
like and what it is made of, so that it may be definitely determined that the 
parts item is not the same as another parts item already in the supply system. 

12.1.10 Initial Provisioning. Initial provisioning is the process of deter- 
mining the range and quantity of items (i.e., repair parts, maintenance tools, 
test equipment and support equipment) required to support and maintain an 
end item of material for an initial period of service. Its phases include the 
identification of items of supply; the establishment of technical information 
for use in the Federal Cataloging Programs, the preparation of supply manuals, 
technical manuals, and allowance tables; and the preparation of instructions 
to assure delivery of necessary support items with related end articles. 

Mr. Ross stated further that the only other circumstances under 


which Eagle’s drawings could be used otherwise by the Government 
would be in the event of a national emergency or if Eagle suffered a 
total fire loss, or closed down its facility and the contracting officer’s 
representative who was present at the “provisioning” meeting did 
not in any manner indicate his disapproval or nonconcurrence with 
the explanation by Mr. Ross that the drawings would be used only 
for the limited purposes stated. Eagle’s representatives pointed out 
that difficulty would be encountered in securing necessary drawings 
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containing proprietary data from their vendors but was assured by 
Mr. Ross that the same sections of the “provisioning” manual would 
apply. It was with these assurances that drawings with proprietary 
data ultimately were obtained by Eagle from its suppliers. 

An affidavit by Mr. Ross dated December 14, 1962, has been sub- 
mitted relating to the “provisioning” requirements and procedures 
under the manual, as follows: 


AGF rea ES 
STATE OF OHIO 


COUNTY OF FRANKLIN | 


This day personally appeared before me, the undersigned netary publix, 
Donald C. Ross, and, after first being duly sworn, did depose and say: 


My name is Donald C. Ross, Equipment Specialist, GS-11, and I am currently 
employed by Equipment Support Division, Construction Equipment Branch of 
the Mobility Support Center, U.S. Army Mobility Command. In May and June 
of 1960, I was employed as an Equipment Specialist by the Provisioning Branch, 
Maintenance Support Division, U.S. Army Engireer Maintenance Center, 
Columbus, Ohi». 

As a Project Engineer, of which there are many in the Equipment Support 
Division, one of my duties is to assure that Contractors who hold contracts 
with the Government that have provisioning requirements as expressed in 
Corps of Engineers provisioning procedures PP-CE-EE1A and PP-CE-ER1B 
are indoctrinated as to the Contractors and Government requirements. Project 
Engineers normally attend Preprovisioning-Post Award Conferences upon call 
of the Contracting Officer’s representative or the Contracting Officer. Project 
Hngineers are the Technical Advisors to CORs and Contracting Officers on Provi- 
sioning matters relating to the requirements set forth in the contract. Ques- 
tions raised by the Contractor in this area are normally referred to Equipiment 
Support Division personnel for clarification and interpretation. PP-CE-EE1A 
suthorizes direct communication between the Contractor and the Mobility 
Support Center. All formal communications are exchanged either through the 
COR or the Contracting Officer. Formal determinations and findings are for- 
warded to the Contracting Officer with recommendation of Mobility Support 
Center. Project Engineers are indoctrinated by key personnel of Equipment 
Support Division as to intent and requirements of provisioning requirements 
of the contract. 

On or about the 15th of June, 1960 I participated in a meeting with repre- 
sentatives of Eagle Crusher Company at Eagle Crusher Company’s plant in 
which I read each paragraph of the PP-CE—-EE1A to Eagle’s representatives and 
explained the requirements of the paragraphs. At this meeting various repre- 
sentatives of the Government were present including an authorized representa- 
tive of the contracting officer. I recall that at this meeting Eagle representatives 
presented a question as to whether or not the Government would use the repair 
parts drawings to be submitted under PP-CE-EEF1A for procurement purposes 
from other contractors or competitors of Eagle Crusher Company. I informed 
them that the Government needed the repair parts drawings and information 
required by the PP-CE-EE1A for the purpose of cataloging in the federal 
cataloging program, assignment of Federal Stock Numbers, to insure that like 
parts are or are not presently in the supply system, for use in times of national 
emergencies and for technical references in the years to come as may be required 
by the Government. I stated it has not been our policy to release these drawings 
to the competitors of Eagle Crusher Company. 

Subsequent to this occasion at several other meetings and contacts I had with 
Eagle Crusher Company, this same question as to the use of Eagle Crusher 
Company drawings and the drawings which would be submitted by Fagle’s 
subsuppliers was presented. The substance of these questions was whether or 
not the Government would allow the drawings of the suppliers to become avail- 
able to the supplier’s competitors. I answered these questions in the same 
manner as explained above. 

The foregoing advice which I gave to Eagle Crusher Company is the same 
advice that other Project Engineers and I have given to other contractors 
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in connection with drawings for repair parts for provisioning purposes, see 
paragraph 12.1.16 and 4.3 of PP-CE-EEI1A requirements. My interpretation 
is in consonance with the policy of the Mobility Support Center, Equipment 
Support Division. : 

I was not a contracting officer's representative on this contract as defined 
in the contract, however, I was designated Project Engineer by the Engineer 
Maintenance Center as the representative of the Maintenance Center who would 
be primarily responsible for logistical support of these crushers. It was in this 
eapacity that I made my contacts with Eagle Crusher Company in an effort 
to obtain adequate drawings for initial provisioning purposes and information 
for compliance with the provisions of the PP-CE-EE1A. I did not require or 
demand any information, drawings or data which I considered to be beyond the 
requirements of the PP-CE-EE1A, however, I did insist that the information 
supplied be complete enough for identification of the referenced spare part. It 
must be observed that there is no contract requirement for a completely dimen- 
sioned manufacturing drawing with minimum-maximum manufacturing fits, 
tolerances and clearances, type and depth of hardness, surface finishes, and other 
critical machine shop data. A review of drawings is not made to ascertain 
that any part(s) purchased using the drawing would or would not produce 
a part interchangeable and equal to the parts in the original equipment. 

As the provisioning progressed, the use of Eagle’s drawings was con- 
tinually being questioned by Eagle’s top executives. Conferences were 
held with the contracting officer from the Engineer Procurement Office, 
Chicago, the contracting officer’s representative from the office of the 
Corps of Engineers in Detroit, and other responsible officials from 
both of these offices. During these conferences Eagle was reassured 
that the authority and responsibility for provisioning and spare parts 
procurement had been delegated to Mr. Donald C. Ross, the Engineer 
Maintenance Center (EMC) project engineer and contracting officer’s 
representative for provisioning, and that Mr. Ross had authority to 
speak for the Government concerning provisioning matters. Eagle 
emphasizes that its drawings containing proprietary data which would 
not have been furnished “had not this confidential relationship been 
established by Mr. Ross’ promises and reaffirmed by such later inquiries 
of Government authorized contract personnel.” 

A second IFB, No. DA-ENG-11-184-61-B-128, was issued on 
October 24, 1960, for 35 additional crushing and screening plants and 
at the bid opening December 14, 1960, Eagle was the low bidder. 
Following further conferences and advice that to obtain the contract 
Sagle would have to furnish a $700,000 performance bond, a second 
award was made to Eagle for 35 plants which was later increased to 
40 plants. Premium on the bond cost Eagle an additional $15,570. 
At this time final design of the preproduction model under the first 
contract was being accomplished and the model was being subjected 
to visual and physical operation tests. The output of stone and gen- 
eral performance during field service tests were found to far exceed 
the expectations of procurement officials and contractor personnel and 
all concerned were enthusiastic over the performance and output of 
the plants. Spare and repair parts were again discussed in detail, 
and in confirmation of its ability to supply all support parts and all 
spare parts needed for maintenance and field service on both contracts 
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concurrently, Eagle made substantial investments for additional pat- 
terns, tools, jigs and fixtures, and set up additional lines for the pro- 
duction of machines and parts so that all contract requirements and 
Corps of Engineers demands could be met, as required. 

A third IFB was issued August 19, 1961, which as amended asked for 
bids on 40 additional plants to be opened on October 2, 1961. Again 
Eagle was the low bidder and received the award on November 3, 1961. 
No additional bond was required. Early in 1962, however, indications 
were that spare parts requirements established by EMC for all three 
contracts would amount to only 1.28 percent of total contract valuation 
as compared with a previous determination by Eagle that on the basis 
of 1,000 hours operation per unit a minimum of 22.7 percent spare parts 
would be required. Eagle therefore called upon the responsible 
Government officials and urged the importance of adequate support 
parts to insure satisfactory operation of the units in the field with a 
minimum of delay and expense to the Government. It was pointed 
out that better service could be accomplished with even less machines 
but with sufficient spare parts to insure continuous operation. Upon 
review, the total spare parts requisition was increased to approximately 
2.75 percent of the total contract valuation. 

The lack of spare parts requisitions was again discussed in July 
1962, and was attributed in part to a delay in delivery of the end items. 
It was determined that when the units were in the field in operation, 
probably additional parts orders would be forthcoming. It was in 
this climate of understanding that Eagle received IFB DSA-7-63-21 
issued September 26, 1962, by the Defense Construction Supply Center, 
with Eagle’s drawings attached, requesting quotations on miscel- 
laneous spare parts, all of which were components used in the newly 
developed Eagle plants. The IF'B and the drawings were mailed to 
approximately 40 potential suppliers, ranging from recognized man- 
ufacturers of crushing and screening equipment to small machine shops 
and foundries of unproven capabilities and experience. 

Eagle’s representatives promptly protested the issuance, publication 
and distribution to the trade and the general public of proprietary 
and confidential data submitted by Eagle in confidence to EMC as a 
violation of the agreed basis under which the drawings containing such 
data had been furnished. 

We believe a careful consideration of all the facts and circumstances 
establishes that Eagle undertook the responsibility and expense of 
designing and manufacturing the rock crushing and screening plants 
with the understanding that requisitions would be received for at 
least the initial provisioning spare parts requirements. Under the 
three contracts covering the design and production of the plants Eagle 
was obligated to furnish assembly drawings and provisioning tech- 
nical documentation including drawings for spare parts and it was 
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expressly stipulated that the Government was not seeking and did not 
require any of Eagle’s proprietary data. However, the drawings 
which were made by Eagle and suppliers of components in the course 
of designing and producing the plants contained information con- 
cerning their trade secrets and know-how regarded as proprietary 
data. This was made known to the responsible officials charged with 
the procurement and administration of the contracts who induced 
Eagle to furnish such drawings including the proprietary data by their 
assurances that the drawings would be held and used for limited pur- 
poses only and in such a manner as to protect the rights of Eagle and 
others in the proprietary data thereon. 

The assurances to Eagle in all probability were given in an effort 
to expedite the production and delivery of the plants and might seem 
in effect to be in derogation of the license granted to the Government 
under paragraph 28 of the “Special Terms and Conditions” to “dupli- 
cate, use, and disclose in any manner and for any purpose whatsoever,” 
all subject data including drawings specifically required to be delivered 
under the contract but for the express exclusion of “proprietary data” 
therefrom. The contract administration officials could have insisted 
upon the furnishing of drawings without the proprietary data but 
this they did not elect to do. Instead, the drawings were accepted 
with the knowledge they were being furnished by Eagle through the 
special confidence reposed in the Government in reliance upon the 
assurances given. 

It is this confidence, Mr. Justice Holmes stated, when considering a 
somewhat similar situation in the case of Du Pont Powder Co. v. Mas- 
land, 244 U.S. 100 (1917), which may not in good faith be violated 
even though the preservation of the trade secrets and know-how re- 
ceived through the confidential relationship might work some disad- 
vantage. And a fundamental rule of long standing in the Federal 
courts with respect to Government transactions is “that the Govern- 
ment must be held to the same general principles of equity and fair 
play in dealing with those who contract with it as are the contractors 
themselves,” as emphasized in Kemp v. United States, 38 F. Supp. 568 
(D.C., Md. 1941), at page 570. This rule was recognized in George /7. 
Whike Construction Co. v. United States, 135 Ct .Cl. 126 (1956), where 
the Court of Claims found that assurances given by representatives 
of the contracting officer that the contractor would be protected by 
the terms of the contract amounted to either an outright promise or 
to a representation giving rise to an estoppel. In the recent case of 
Padbloe Company, Inc. v. United States, Ct. Cl. No. 523-57, decided 
April 5, 1963, the Court of Claims held that after examining the 
common sense and realistic shape of the parties’ transaction the 
actions of the Government officials constituted a contract not to use 
proprietary data except under the conditions under which it was 
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furnished by the contractor. The court pointed out in support of its 
finding a “long-term trend in the modern law of contracts” that “looks 
toward holding, if justice so requires, one whose promissory words 
have induced significant action in reliance (even though there be no 
technica] consideration in the narrow sense)” citing universally 
recognized authorities. 

Applying these principles to the circumstances of the instant case 
we are of the opinion that Eagle justifiably assumed that its confidence 
would not be violated and that limitations clearly were placed upon 
the use of the drawings by the representations of responsible officials 
which are binding on the Government. Hence, it seems reasonable 
to conclude that the Government properly may not use the drawings 
furnished by Eagle so as to disclose the proprietary data thereon to 
others. 

It is therefore our view that IFB DSA-7-63-21 dated September 26, 
1962, should be canceled; that the drawings in question furnished to 
potential bidders thereunder should be recovered ; and that such draw- 
ings should not be used for competitive procurement purposes. 


[B-151541] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Training or School Assignment—Califano Case 


A Navy officer whose orders to temporary duty under instruction and subsequent 
assignment to a designated vessel were canceled before he was required to report 
to the vessel because of an extended period of hospitalization is regarded as 
having a designated post of duty aboard the vessel upon completion of the 
temporary duty, even though cancellation of the unexecuted orders relieved 
him of the requirement to report to the vessel, so that the principle in Califano 
v. United States, 145 Ct. Cl. 245, precluding per diem in the absence of a 
designated post of duty away from which travel can be performed is not for 
application and, therefore, when the member was found to be fit for duty and 
reported for temporary duty pending receipt of permanent orders he is con- 
sidered in a status for entitlement to per diem. 

To Lieutenant Commander J. L. Bell, Jr., Department of the Navy, 
August 22, 1963: 

There has been received by fourth indorsement dated June 26, 1963, 
your letter dated May 10, 1963, requesting an advance decision on 
a voucher in favor of Ensign Kilvert D. Gifford, USNR, for per 
diem for the period from October 30 to November 20, 1962, under 
the circumstances presented. The request has been assigned 
PDTATAC Control No. 63-14. 

By Bureau of Naval Personnel Order dated November 29, 1960, the 


officer, then attending the Officers Candidate School, Newport, Rhode 
Island, was directed upon being found physically qualified and upon 
acceptance of appointment as ensign, United States Naval Reserve, 
to proceed to Charleston, South Carolina, for temporary duty un- 
der instruction and upon completion he was to proceed to the 
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U.S.S. Dominant (MSO-431) for duty. The officer reported at 
Charleston on January 2, 1961. By orders of February 20, 1961, he 
was directed to report to the United States Naval Hospital, Charles- 
ton, South Carolina, for treatment. By fourth indorsement dated 
March 28, 1961, to the basic orders of November 29, 1960, such basic 
orders were modified by the cancellation of the unexecuted portion 
thereof and by directing the officer to report to the Naval Hospital at 
Charleston for temporary duty under treatment and upon completion 
for further assignment by the Chief of Naval Personnel. At the 
request of the officer, an authorization by the Bureau of Naval Person- 
nel dated May 8, 1961, provided for him to report to the Naval Hos- 
pital, Chelsea, Massachusetts, for further treatment, with the under- 
standing that he would not be entitled to mileage or reimbursement of 
expense in connection therewith. The officer was admitted to the 
Naval Hospital, Chelsea, on May 14, 1961. 

By orders of July 5, 1961, the officer was advised by the Command- 
ing Officer, Naval Hospital, Chelsea, Massachusetts, that he had been 
found fit for limited duty and he was directed to report to the U.S. 
Naval Air Station, Quonset Point, Rhode Island, for temporary duty 
awaiting final action on Report of Board of Medical Survey. By 
Bureau of Naval Personnel orders dated July 20, 1961, the officer was 
directed, when detached from temporary duty, to proceed to Boston, 
Massachusetts, and report to the Commandant, Navy Shipyard, for 
duty. The officer was detached from Quonset Point, Rhode Island, 
on August 4, 1961, and on that day he reported again to the U.S. 
Naval Hospital, Chelsea, for hospitalization pursuant to verbal in- 
structions of that date, confirmed by orders dated August 10, 1961. 
By Bureau of Naval Personnel Orders dated August 23, 1961, the 
orders of July 20, 1961, were canceled, the officer was detached from 
his temporary duty assignment at Naval Air Station, Quonset Point, 
and he was directed to continue his treatment at Chelsea. Bureau 
of Naval Personnel orders of October 10, 1961, addressed to the officer 
at the Naval Air Station, Quonset Point, directed the officer, when 
detached, to proceed to Newport, Rhode Island, and report to the 
Commanding Officer, Naval Hospital, for observation, treatment and 
report by an appropriate medical board. Those orders, however, 
were forwarded to the officer at Chelsea by the Commanding Officer, 
Naval Air Station, Quonset Point, on October 16, 1961, inasmuch as 
he had been transferred there to continue treatment by the orders 
of August 23. On October 29, 1962, the U.S. Naval Hospital, Chelsea, 
Massachusetts, issued orders which stated that having been found 
fit for limited duty by report of Board of Medical Survey dated 
October 17, 1962, and detached from his permanent duty station by 
the orders of August 23, 1961, the officer was discharged from treat- 
ment and directed to report to the Commandant, First Naval District, 











A TIO LS PELLETS RR SE 


PERERA UESS 


A Or 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 205 


Boston, Massachusetts, for temporary duty pending receipt of per- 
manent orders from the Bureau of Naval Personnel. He reported 
there on October 29 and, by Bureau of Naval Personnel orders dated 
November 19, 1962, he was directed to report immediately to the 
Commandant, First Naval District, for duty. First indorsement 
shows the officer reported on November 21, 1962, and that, while 
attached to that command, there were no quarters or messing facili- 
ties available for his use. The voucher evidences the officer’s claim for 
per diem at $16 for the period of temporary duty from October 30 
to November 20, 1962. 

You state that paragraph 4056, Navy Travel Instructions, provides 
that a member detached from his previous permanent duty station in 
the United States for hospitalization, who, upon discharge from the 
hospital is ordered to temporary duty pending assignment, is con- 
sidered to be in a temporary duty status and entitled to per diem, 
and that Bureau of Naval Personnel Instruction 1301.23B, dated 
November 9, 1959, provides for the payment of per diem to such a 
member, who upon completion of treatment has been found physically 
fit for limited duty only under the appropriation “Military Personnel, 
Navy.” However, you express doubt as to the officer’s entitlement 
to per diem for the period claimed, in view of our holding in 39 
Comp. Gen. 511. 

In the case of Califano v. United States, 145 Ct. Cl. 245, the Court 
of Claims held that a travel status cannot exist for a member of the 
uniformed services in the absence of a designated post of duty away 
from which the travel is being performed, and that orders directing 
the member in that case to proceed from his home to his station for 4 
months’ indoctrination and further assignment to duty did not place 
him in a travel status at that station since it was the only post of duty 
he had at that time. In decision of June 19, 1959, 38 Comp. Gen. 849, 
we advised the Secretary of Defense that we would follow the ruling 
in the Califano case in any case where a member is ordered to active 
duty from his home and is assigned to a station for temporary duty 
under orders that contemplate a further assignment to duty upon com- 
pletion of the temporary duty, and that such station would be regarded 
as the member’s designated post of duty. In the decision of Janu- 
ary 11, 1960, 839 Comp. Gen. 511, which you cite, we held that under 
the principle of the Califano case a member ordered to active duty 
from his home and assigned to a station for temporary duty upon 
the completion of which he is to report to another location or other 
locations for temporary duty and further assignment may not have 
the place or places at which the second or subsequent periods of tem- 
porary duty are performed considered as other than the member’s 
only post of duty for per diem purposes. 

The principle of the Califano case, however, has not been considered 
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as relating to other than the circumstance of a member reporting to 
first duty station on call to active duty and continuing only until he is 
assigned a permanent duty station. Inasmuch as Ensign Gifford was 
assigned to duty aboard the U.S.S. Dominant upon the completion of 
the temporary duty directed by the orders of November 29, 1960, he 
was then possessed of a designated post of duty, and consequently the 
principle of the Califano case had no application even though he 
subsequently was relieved of the requirement to report to that vessel. 

Since the officer was found fit for limited duty by the Board of Medi- 
cal Survey and was assigned by the orders of October 29, 1962, to the 
performance of temporary duty pending receipt of permanent orders 
and reported for permanent duty under the orders of November 19, 
1962, on November 21, he may be considered as in a status for which 
per diem is authorized. Compare 27 Comp. Gen. 253. Accordingly, 
payment on the submitted voucher, returned herewith, is authorized, 
if otherwise correct. 


[B-151847] 


Contracte—Subcontracts—Bid Shopping 


A provision in an invitation for bids for construction projects requiring bidders 
to furnish with their bids a list of subcontractors to prevent bid shopping is 
regarded as a material requirement relating to the responsiveness of the bids and 
the inclusion of such an anti-bid shopping provision in invitations is sanctioned 
on a trial basis. 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Information 


The failure of a low bidder for a construction project to furnish a list of sub- 
contractors as required by the invitation to prevent “bid shopping” is a failure 
to meet a material requirement of the invitation relating to the responsiveness 
of the bid rather than to the responsibility of the bidder and, therefore, rejection 
of the bid is proper. 


To Beers Construction Company, August 22, 1963; 


Reference is made to your letter of June 20, 1963, and enclosure, pro- 
testing the award of a contract to another bidder under General Ser- 
vices Administration project No. 09911. 

Bids were requested for the construction of a United States Post 
Office and Federal Building at Macon, Georgia. Five bids were re- 
ceived and opened on June 14, 1963, and you were low bidder in the 
amount of $2,995,000. However, your bid was rejected as nonre- 
sponsive for failure to furnish certain required information, and 
award was made to the second low bidder, A. R. Briggs Construction 
Oompany, in the amount of $3,020,000. 

Amendment No. 2 to the specification was issued May 27, 1963, and 
provided, in part, as follows: 
2-13A LISTING OF SUBCONTRACTORS 


a. The Bidder shall submit with his bid the firm name and address ef each 
Subcontractor to whom he proposes to subcontract the categories of the work as 
eontained in the list included as a part of the Bid Form. Except as otherwise 
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provided herein, the successful bidder agrees that he shall not contract to have 
any of the listed categories of work involved in the performance under this con- 
tract performed by any Subcontractor other than the Subcentractor named for 
the performance of such work. 

b. The term “Subcontractor” for the purposes of this requirement shall mean 
an individual or firm who performs active duties on the site, involving con- 
struction, fabrication, or installation of materials or items of equipment in con- 
nection with one or more of the categories of work contained in the list of Sub- 
contractors included as a part of the Bid Form and shall not include suppliers 
of these items unless listed or so stated in the specifications, or the supplier and 
installer are one individual or firm by reason of construction practice. 

ce. The bidder may list himself if it is his intention to perform one or more 
of the listed categories of work. In this case, all personnel performing such 
work shall be carried on his own payroll. Equipment may be self-owned or 
leased. 

d. Nothing contained in this paragraph shall be construed as changing the 
requirements of Paragraph 1-11 of the General Conditions, 

e. The Contractor shall be responsible for all work performed by 
Subcontractors, 

f. No substitutions for the named Subcontractors will be permitted except 
in unusual situations and then only upon the submission in writing to the Con- 
tracting Officer of a complete justification therefor and obtaining the Contracting 
Officer’s written approval thereof. 

g. Neither this paragraph nor compliance with the provisions thereof shall 
be construed to prevent the Contracting Officer from requiring, in his discretion, 
approval or acceptance by him of Subcontractors engaged or to be engaged by 
the successful bidder hereunder or his making any other requirements he 
deems advisable, in his discretion, with respect to Subcontractors engaged 
or to be engaged by the successful bidder hereunder for the purposes of this 
paragraph or from requiring any information he deems advisable, in his @is- 
cretion, as to the cost of performance of this contract, nor shall the imposi- 
tion of such requirements give rise to any course of action against the 
Government by the successful bidder or by any Subcontractors engaged by the 
successful bidder hereunder. 

h. Nothing contained in this paragraph shall in itself be construed to create 
any contract or property rights in the successful bidder or any Subcontractor. 

i. Failure to comply with any of the aforementioned requirements applicable 
prior to award will be cause for rejection of the bid. 


The Briggs Company submitted with its bid a complete list of 
subcontractors, whereas you failed to furnish such information, as 
required by the above amendment, and your bid was therefore rejected 
as nonresponsive. 

The above-quoted provision for listing subcontractors was aimed 
primarily at the practice of “bid shopping,” which is reported to 
have been a matter of growing concern to the General Services Admin- 
istration (GSA) and to the construction industry, over a period 
of years. It is reported to have been the experience of GSA that 
the practice in many instances has resulted in performance of work 
by subcontractors whose competence and responsibility are question- 
able. In addition, GSA believes that the elimination of bid shopping 
will create a true competitive market among construction subcontrac- 
tors, with resultant savings accruing to the benefit of the Government. 

GSA has reported to us that, in the absence of firm commitments 
for the subcontracting work, the general contractor can and fre- 
quently does bid shop and obtain more favorable subcontract prices 
than those upon which his bid was based, with the probable dual 
result of inflated cost to the Government and substandard work by 
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the subcontractors at their lower prices. Also, we are informed that 
under the present practices subbids are submitted at the last possible 
moment before prime bids are finally submitted, in order to minimize 
the extent of bid shopping before bid opening, and are usually inflated 
in order to allow for a later reduction. 

Hearings have been held in recent years on proposed Federal legis- 
lation requiring the listing of subcbntracters by general contractors 
bidding on Government construction work. While these bills failed 
of passage, the statements submitted by various national associations 
of electrical and mechanical specialty contractors and by officials of 
member organizations have been preponderantly, if not unanimously, 
to the effect that bid shopping is quite prevalent and that requiring 
the prime contractor to list subcontractors would be very helpful in 
eliminating this undesirable practice. 

The above hearings indictated that a substantial number of con- 
tractors do not bid on subcontracts for Federal construction work 
because they have no assurance of receiving the contract even if theirs 
is the lowest responsible bid. The president of one corporation en- 
gaged in mechanical and electrical contracting work stated that over 
a 6-month period his firm spent approximately $20,000 in preparing 
subbids on Federal projects on which it was the low bidder, but did 
not receive a contract. GSA feels that if a subcontractor has assur- 
ance that his bid will be properly used and that he will receive the 
contract if he is low bidder, the general contractor should be able to 
secure an adequate number of competitive bids from responsible sub- 
contractors in sufficient time to properly evaluate them and estimate 
his costs on a businesslike basis. 

The General Services Administration has stated that the use of 
paragraph 2-13A of amendment No. 2 is being tested for practicality 
and feasibility on several projects. If it proves to be unworkable, 
does not accomplish its desired ends and is found not to be in the 
best interests of the Government, its use can and will be discontinued. 
We have taken the position that information required by a provision in 
an invitation which is intended for use in determining the bidder’s 
responsibility rather than responsiveness of his bid may be furnished 
subsequent to bid opening without prejudice to consideration of the 
bid. In view of the intended purposes of the invitation provision 
here in question, however, we believe it reasonably may be regarded, 
on the present record at least, as imposing a material requirement 
pertaining to the responsiveness of the bids submitted under the 
invitation. 

We therefore see no legal objection to the use of such procedure on 
a trial basis by GSA and we conclude that failure to furnish the list 
of subcontractors required thereby rendered your bid nonresponsive 
and properly for rejection. Your protest is therefore denied. 
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[B-151968] 


Bids—Qualified—Improvements Proposed by Bidder 


An award of a contract to a bidder who offers an item which differs from the 
specifications in various material aspects affecting price and quality but which 
would better serve the needs of the procuring agency is an award on the basis 
of a nonresponsive bid prejudicial to the other bidders and, therefore, does 
not result in a valid and binding contract. 


To the Secretary of Labor, August 22, 1963: 


Reference is made to the letter dated July 26, 1963, from the Office 
of the Administrative Assistant Secretary signed by Mr. John F. 
Neafsey as Contracting Officer and Director, Office of Administrative 
Services, which constituted a report on the award of a contract let 
under Invitation for Bids No. L-3813(63) to the Harris-Seybold Di- 
vision of the Harris Intertype Corporation for one “Citation 42” paper 
cutter in the net amount of $7,994.20. The report was submitted in 
connection with the protest of The Lawson Company, Division of 
Miehle-Goss- Dexter, Incorporated. 

The invitation, calling for delivery and installation in the United 
States Department of Labor, Office of Administrative Services, Branch 
of Printing and Reproduction, in Washington, D.C., of a paper cutter, 
size 42 inches, was issued on June 4, 1963, with bid opening scheduled 
for June 17, 1963. The invitation stated as follows under “terms and 
conditions” at paragraph 8(b) : 

The Government reserves the right to reject any or all bids and to waive 
informalities and minor irregularities in bids received. 

Three pages of specifications outlined the characteristics of the 
machine sought in considerable detail. The specifications stated in 
pertinent part as follows: 

1. Furnish and install * * * one (1) Paper Cutting Machine and Auxiliary 
Equipment (Seybold Saber or equal) as hereinafter described and specified. 

2. The Machine shall have the capacity to cut and square on all sizes of 
sheets up to and including 42 inches. * * * The Machine shall have an opening 
under the clamp of no less than 6% inches and shall be capable of satisfactorily 


cutting a full lift up to and including 6% inches without strain. 
3. * * * The cutter bar shall have a two end pull. 


ne * + « * + * 
6. Equipment for the Cutting Machine hall include: 
* * * * * * * 


A flexible, detachable, 5 inches wide, approximately, paper clamp. * * * 

A left hand and a right hand auxiliary table, 40 inches in length, approxi- 
mately, complete with air-film outlets * * * 

Slot closing device to close back gauge slot. 

15. Bids on a Machine differing in minor aspects from the specified details 
will be considered, provided that the Machine offered will give equal service 
to that specified. If the Machine proposed varies in any part from the speci- 
fications, special mention must be made of such points apart from the general 
description submitted. When variations are not stated clearly and in detail 
it shall be understood that the bidder proposes to furnish equipment meeting 
all details of the original specifications and the contractor will be held to strict 
compliance therewith. 
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A telegraphic modification to the invitation issued later allowed 
the bidders to include in their bids an offer on a Harris-Seybold 44 
inch machine as a trade-in. 

Three bids were submitted in response to the invitation as follows: 
Gane Brothers & Company of New York, Inc., $5,978 (consisting of 
$8,978 minus $3,000 trade-in allowance) ; Harris-Seybold Company, 
$7,994.20 ($12,283.40 minus $4,289.20) ; The Lawson Company, Divi- 
sion of Miehle-Goss-Dexter, Incorporated, $11,074.80 ($13,449.30 
minus $2,375). The bid submitted by the Gane Brothers was predi- 
cated on delivery of a foreign-made item and was F.O.B. port of 
entry and thus did not include the cost of delivery or installation 
as requested by the invitation. Although the descriptive literature 
furnished .with the Lawson bid did not indicate compliance with the 
specifications in every respect, the Company took no written excep- 
tions to the specifications and hence must be deemed in accordance 
with paragraph 15 to have offered a modified version of the machine 
described in the literature and to have been fully responsive to the 
terms of the invitation. 

The bid of the Harris-Seybold Company was predicated upon fur- 
nishing a new off-the-shelf model, the Seybold “Citation 42,” which, 
according to the Company, had replaced the now obsolete and dis- 
continued Seybold “Saber 41” line. By letters dated June 12 and 13, 
1963, the latter of which formed a part of its bid, the bidder took 
exception to the specifications and undertook to supply a machine 
with the following characteristics: the opening under the clamp 
would be 514 and not 614 inches; the cutter bar would have “dual 
drive” rather than “two end pull;” the slot closing device was to be 
omitted unless demanded since it was not standard equipment on 
the Citation; a 3-inch clamp was offered rather than a 5-inch clamp 
as required by paragraph 6; the right and left hand auxiliary tables 
were to be 13%’’ x 23” in length which are standard with the 
machine instead of approximately 40 inches in length as required by 
paragraph 6. 

The day after bid opening, June 18, 1963, The Lawson Company 
sent a telegram to the Department of Labor asserting that it was 
the only responsive bidder and requesting to know when it could 
expect the award. An intradepartmental memorandum to the con- 
tracting officer dated June 20, 1963, determined that the exceptions 
taken by Harris-Seybold constituted minor deviations from specifi- 
cations, declared the bid on the “Citation 42” responsive, stated that 
it met the minimum needs of the Government, and recommended the 
Harris-Seybold bid for award. A purchase order was issued to 
Harris-Seybold Company on June 21, 1963. 

The protest of The Lawson Company was received by the General 
Accounting Office on July 5, 1963, and follow-up letters on July 15 
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and 16. The gravamen of the Lawson protest is that the Harris- 
Seybold bid substantially deviated from the advertised specifications 
and that the contracting officer lacked authority to waive the Seybold 
exceptions as minor differences. 

The administrative report from the Department of Labor dated 
July 26, 1963, stated that the deviations of the Harris-Seybold bid 
“were considered * * * and it was concluded that the ‘Seybold Cita- 
tion 42’ was capable of giving equal service to equipment of the precise 
specification announced.” 

The purchasing of the Federal Government is governed, in general, 
by the Federal Property and Administrative Services Act of 1949, 
63 Stat. 377, 41 U.S.C. 253, which admonishes procurement officials 
that: 

Section 308. Whenever advertising is required—(a) * * * specifications and 
invitations for bids shall permit such full and free competition as is consistent 
with the procurement of types of supplies and services necessary to meet the 
requirements of the Agency concerned. 

(b) * * * Award shall be made * * * to that responsible bidder whose bid, 


conforming to the Invitation for Bids, will be most advantageous to the Govern- 
ment, price and other factars considered .... 


The implementing Federal Procurement Regulations, expatiating 
upon the concepts implicit in the statute, require that: 


1-1.307-2 * * * purchase descriptions shall clearly and accurately describe 
the technical requirements * * * of the supplies or services to be procured; 
* * * * * * * 


1-1.307-4(b) “Brand name or equal” purchase descriptions should set forth 
those salient physical, functional, or other characteristics of the referenced 
products which are essential to the needs of the Government * * *. 


“Brand name or equal” provisions are to be avoided in drafting in- 
vitations whenever possible as they are apt to confuse or mislead bid- 
ders and to restrict competition. 38 Comp. Gen. 380. For example, 
in this case the Seybold “Saber ITI 41,” itself, though not the “Saber 
47” or “54”, would have to have been declared nonresponsive to the 
invitation since it would not cut and square on any sizes of sheets in 
excess of 41 inches. 

The applicable regulations further state that: 

1-2.801(a). To be considered for award, a bid must comply in all material 
respects with the Invitation for Bids so that, as to the substance of any resulting 
contract, all bidders may stand on an equal footing and the integrity of the 
formal advertising system may be maintained.” 

1-1.807-7(a) * * * Bids shall not be rejected because of minor differences 


in design, construction or features which do not affect the suitability of the pro- 
ducts for their intended use. 


The contracting officer has authority to reject all bids, cancel the 
invitation, and readvertise when it is brought to his attention that the 
specifications are ambiguous or when the bids received indicate that 
the needs of the Government can be satisfied by a less expensive article 
differing from that on which the bids were invited. Federal Procure- 
ment Regulations 1-2.404(b)1 and 4. 


758-984 O-65—16 
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As was noted by the court in United States v. Brookridge Farm, 111 
F, 2d 461: 

The purpose of these statutes and regulations is to give all persons equal rights 
to compete for Government contracts * * * and thus to secure for the Govern- 
ment the benefits which arise from competition. In furtherance of such purpose, 
invitations and specifications must be such as to permit competitors to complete 
on a comon basis * * * 

A deviation may not be waived if it goes to the substance of the bid 
or works injustice to other bidders. Prestex, Inc. v. United States, Ct. 
Cl. No. 415-61, decided July 12, 1963. This Office has defined a sub- 
stantial deviation as one which affects either the price, quantity, or 
quality of the article offered. 30 Comp. Gen. 179, 181. 

The record shows that the Seybold “Saber 41” paper cutter, now 
discontinued, had a clamp opening of 614 inches, a maximum knife 
speed of 40 strokes per minute, a maximum clamp pressure of 8,000 
P.S.I., a double end knife bar pull, an electric spacing device, a net 
weight of 7,900 pounds and a cost of $13,100 without accessories as of 
August 19, 1960. The Seybold “Citation 42” has a 514 inch maximum 
clamp opening, a maximum knife speed of 35 strokes per minute, a 
maximum clamp pressure of 6,000 P.S.I., “dual drive” (a single 
ended linkage system), a net weight of 5,200 pounds and a magnetic 
tape spacing device. 

From this information it may be inferred that the “Saber 41” was 
a heavier, more powerful, and more expensive machine to manufacture 
than the new “Citation 42”. Protestant urges that it was misled by 
the phraseology of the specifications into bidding on a more expensive 
machine than it would otherwise have bid on. Protestant asserts that 
its bid was higher by the following amounts because of the features 
to which Harris-Seybold took exception : opening under clamp of 61% 
inches rather than 514 inches—$500; double end pull rather than 
single end pull—$1,500; slot closing device—$300; detachable paper 
clamp 5 inches wide rather than 3 inches—$500; left and right hand 
auxiliary tables 40 inches in length rather than 13% by 23 inches— 
$400. It seems apparent that these deviations resulted in cost savings 
to Harris-Seybold. Futhermore, protestant points out that the omis- 
sion of these various features affects the power, capacity, speed and 
safety of the machine. 

In general it is within the province of the procuring activity to 
decide whether a given item upon which a bid is predicated meets 
specifications, and this Office will not ordinarily overturn this deter- 
mination. 17 Comp. Gen. 554. But where, as here, a protesting 
bidder presents clear, convincing, and unrebutted evidence to the 
contrary, this rule must fail. We believe the record establishes that 
the Seybold “Citation 42” varies in material respects from equipment 
of the precise specification announced. 

Applying the tests for substantial deviations laid down in the 
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decisions of this Office over the years, the exceptions to the require- 
ments of the specifications taken by Harris-Seybold Company affect 
both price and quality. The specifications stated many characteristics 
of the paper-cutter sought. Bidders had the right to assume that these 
characteristics were essential to fulfilling the requirements of the 
Government in formulating their bids, and the waiver of some of these 
characteristics by the Department of Labor placed the bidders on an 
unequal footing. 

The determination of the Department of Labor that the “Citation 
42” meets the minimum needs of the Government is not here questioned. 
But if in fact the actual requirements of the procuring activity could 
be met by a machine having the exact characteristics of the “Citation 
42”, all bidders should have been so notified and afforded the oppor- 
tunity tobid onsucha machine. 39 Comp. Gen. 832. 

In the future, when a bidder takes exception to several material 
features of the item to be bought, and where there is reason to believe 
these deviations affect price and quality, if the procuring officials 
believe that purchase of the nonresponsive item is in the best interests 
of the Government, award should not be made to that bidder but rather 
the procurement should be readvertised using specifications which 
better express the actual needs of the Government. 

In the instant case, we are compelled to conclude that the Harris- 
Seybold bid did not conform to the invitation for bids, and that the 
exceptions to the specifications taken by Harris-Seybold had a material 
bearing, advantageous to Hatris-Seybold, on price and quality. We 
therefore find that the award to Harris-Seybold did not result in a 
valid and enforceable contract. Consequently, we must advise you 
that the contract should be canceled. 


[B-151863] 


Pay—Retired—Hospitalization, Ete., in Veterans Facilities—Re- 
duction 


An enlisted member of the Marine Oorps without dependents who was 
hospitalized in a Veterans Administration hospital for a period before placement 
on the temporary disability retired list is not considered a veteran for retired 
pay reduction purposes under 88 U.S.C. 3203(a)(1) until placement on the 
retired list and the seventh calendar month following the month of admission 
when the veteran’s retired pay must be reduced for treatment and care is com- 
puted from the month following his placement on the temporary retired list. 


Pay—Retired—Hospitalization, Etc., in Veterans Facilities—Re- 
duction 


A mentally incompetent retired member of the uniformed services whose wife— 
his only dependent—died 10 years after his admission to a Veterans Administra- 
tion hospital is not considered to be a veteran without dependents for retired 
pay reduction purposes under 38 U.S.C. 3203(b) (1) until his wife’s death and 

@ veteran’s retired pay is not for reduction until the first day of the seventh 
month following the month in which his wife died. 
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To Major John A. Rapp, United States Marine Corps, August 26, 
1963: 


Reference is made to your letter of June 14, 1963, requesting (under 
Department of Defense Military Pay and Allowance Committee sub- 
mission DO-MC-712) a decision as to the retired pay properly payable 
to Lance Corporal Donald L. Zulfer, 1886618, USMC, retired, and 
Second Lieutenant William A. Rolff, 01210, USMCR, retired. 

You state that while serving as a member of the Regular Marine 
Corps Corporal Zulfer was hospitalized on August 27, 1962, in the 
Veterans Administration Hospital, Hines, Illinois, and has been con- 
tinuously hospitalized there since that date; that he was transferred 
to the temporary disability retired list of the Marine Corps on Octo- 
ber 1, 1962, under 10 U.S.C. 1202, with monthly retired pay of $93; 
and that he has no wife, child or dependent parent. It is further stated 
that no portion of his retired pay was withheld under 38 U.S.C. 
3203(a)(1) during the period March 1 through April 30, 1963, and 
that he was not a veteran for the purposes of section 3203(a) (1) until 
the date of his retirement, October 1, 1962. You express doubt as to 
whether he must have been hospitalized for the full specified period as 
a “veteran” before the 50 percent reduction of his retired pay under 
section 3203(a) (1) became effective. 

Subsection (a) (1), 38 U.S.C. 3203 (1958 Ed., Supp. IV), in per- 
tinent part provides that when hospital treatment, institutional or 
domiciliary care is being furnished by the Veterans Administration to 
any veteran having neither wife, child nor dependent parent, any 
compensation or retirement pay otherwise payable shall continue with- 
out reduction until the first day of the “seventh calendar month” fol- 
lowing the “month of admission” of such veteran for treatment or care. 
If treatment or care extends beyond that period, the compensation or 
retirement pay may not exceed 50 percent of the amount otherwise 
payable or $30, whichever is greater. 

While the provisions of section 3203(a) (1), reducing the amount 
of compensation or retirement pay otherwise payable after hospital- 
ization for approximately 7 months, refer to a period following the 
“month of admission,” they are addressed to the situation of a person 
who is hospitalized as a veteran. Until he achieves such status he is 
not covered by those provisions. It necessarily follows that the 
7-month period includes only that continuous period during which 
the hospitalized member held the status of a veteran entitled to com- 
pensation or retirement pay, and not that time during which he was 
in a status entitling him to active duty pay. Despite the reference to 
the month of admission, we find no basis for a conclusion that the 
reduction provision was intended to apply only when the person 
concerned was a veteran when he entered the hospital. Since Corporal 
Zulfer did not become a veteran until he was placed on the temporary 
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disability retired list on October 1, 1962 (41 Comp. Gen. 224), his 
retired pay became subject to reduction under the cited provisions of 
law effective May 1, 1963. 

It is stated that Lieutenant Rolff has been a retired member of the 
Mar‘ne Corps Reserve since July 1920; that he has been hospitalized 
in a Veterans Administration hospital since June 1950; that his wife 
died on June 18, 1961; that he has no other dependent for the purposes 
of 38 U.S.C. 3203(a) (1); that he is considered to be mentally in- 
capable of managing his affairs and a trustee has been appointed under 
Ch. 11, Title 37, U.S. Code, to receive his monthly retired pay of 
$227.87; and that no portion of that amount was withheld under 38 
U.S.C. 3203(a)(1) and (b)(1) during the period June 19, 1961, 
through December 31, 1961. 

Section 3203(b) (1) provides that the compensation or retirement 
pay of a mentally incompetent veteran without wife, child or de- 
pendent parent is subject to the temporary withholding provision of 
section 3203(a)(1). Since Lieutenant Rolff did not become a veteran 
without dependents until his wife died, the provisions of section 
3203(a) (1) and (b)(1) did not become applicable until that time. 
In order to give effect to the “seventh calendar month” provision, in 
such circumstance, it is believed that his retired pay should not be 
reduced until the first day of the seventh month following the month 
in which his wife died. Compare the provisions of paragraph 
25.14(c), change 9, Department of Veterans Benefits Manual M21-1. 


[B-152986} 


Bids—Evaluation—Options—Additional Amounts—Appropriation 
Availability Extent 

A termination for convenience clayse in an invitation for a 3-year procure- 
ment for actually determined requirements to be delivered in definite increments 
for each of the years which provides for termination in the event funds are not 
allotted in the second or third years and limits the Gevernment’s liability years 
does not create such an uncertainty as to preclude the evaluation of bids on the 
basis of the entire quantity stipulated in the invitation and, therefore, such an 
invitation is not subject to the same objection as multiyear invitations con- 
taining indefinite options to purchase in succeeding years. 


To the Secretary of the Air Force, August 27, 1963: 


Reference is made to letter AFSPPCA of August 15, 1963, from the 
Chief, Procurement Operations Division, Directorate, Procurement 
Policy, Deputy Chief of Staff, Systems and Logistics, requesting a 
decision on a protest by the Eclipse-Pioneer Division of The Bendix 
Corporation under invitation for bids No. 33-657-63-321. 

The invitation listed the Air Force requirement for certain instru- 
ments for C-141 aircraft for fiscal years 1963, 1964 and 1965 and 
provided that at the time of award the fiscal year 1963 requirements 
would be funded and that an additional $75,000 would be reserved as a 
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ceiling on the Government's liability to the contractor in the event 
funds were not allotted to meet the requirements of fiscal year 1964 
or, funds having been allotted for that year, failing to allot funds 
for the 1965 requirements. It is our understanding according to in- 
formal representations that the funds that will cover the 3-year pro- 
curement will be utilized from appropriations which are not limited 
by statute for obligation during the fiscal year in which the contract 
is executed. 

For the 3-year quantity, Lear Siegler’s $4,011,058 bid was lower 
than Bendix’s $4,236,873.85 bid. For the 1963 requirement alone, 
Bendix’s $788,303.17 bid was lower than Lear Siegler’s $1,085,522 bid. 

Bendix contends that the requirements of the latter 2 years of the 
3 years involved, being unfunded, are options to purchase which may 
or may not be exercised and should not be included in the evaluation of 
bids in accordance with 41 Comp. Gen. 203 with the result that the 
award should be made to it as the low bidder by $297,218 on the first- 
year requirements. 

The cited case is readily distinguishable from the instant one in that 
in the former there was involved a commitment for actually determined 
requirements with an option provided for future requirements as 
might materialize, whereas in the immediate case the invitation reflects 
an intention to make an award for the actually determined require- 
ments, delivery of which is required to be made in definite increments 
at times specified in the delivery schedule provided in the invitation 
for each of the 3 years involved. While provision is made for termina- 
tion of the 1964 and 1965 fiscal year requirements in the event funds 
are not allotted for the requirements in those years, the invitation 
indicates in Schedule I(3) that the Government contemplates the 
allotment of funds for those years will be made. It seems quite clear 
that in the immediate case the Government has scheduled very defi- 
nite requirements for the 3 years involved with only a remote pos- 
sibility that those requirements may not be funded and that the pro- 
vision for termination for the succeeding years after the first was 
included to make clear in advance what the Government’s liability 
would be in the event the Government chose not to complete the entire 
contract and to terminate it. The Government generally has the right 
to terminate contracts for its convenience during the progress of con- 
tracts. In fact, such a termination for convenience provision is in- 
cluded in the immediate contract and is applicable to the funded year. 
We do not consider that such a right creates an uncertainty which 
would preclude the evaluation of bids on the basis of the quantity 
stipulated in the invitation. 

In view of the foregoing, we agree with the position expressed in 
the August 15 letter that the Bendix protest is without merit and 
should be denied. 


oN 


ESE TIS 


PELLET 


Tenge tee 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 217 


[ B-151787 J 


Bids—Buy American Act—Evaluation—Balance of Payments Pro- 
gram Restrictions 


An invitation under the second phase of a two-step procurement, subject to the 
Buy American Act and the Balance of Payments Program, which did not clearly 
designate the items to be procured under the Program, nor prescribe the United 
States Product Certificate or clause required by a departmental directive imple- 
menting the Program, is nevertheless not an invalid invitation precluding the 
award of a binding contraet, the directive not establishing policies and pro- 
cedures for procurement policies prescribed by law it may be waived, and the 
request for the inclusion of dollar amounts of direct and indirect foreign expendi- 
tures to evaluate bids for compliance with the “Gold Flow” policy not having 
resulted in the computation of bid prices on different bases, both low and second 
low bidder offering domestic equipment and labor, all bids need not be discarded, 
absent an administrative determination of unreasonable bid prices, or the pos- 
sibility lower prices may be bid for furnishing foreign components and labor. 


To International Telephone and Telegraph Corporation, Septem- 
ber 3, 1963: 

Reference is made to your letter dated June 6, 1963, and subsequent 
correspondence, protesting against the proposed award of a contract 
by the Department of the Air Force to Automatic Electric Sales 
Corporation (A-E) under IFB No, 19-628-63-310. 

The IFB in question constituted the second phase of a two-step 
procurement for the purchase and installation of 490 DCS switches to 
be installed at 23 switching centers located at various offshore loca- 
tions, including foreign countries and territories and possessions of 
the United States, and one switching center located in the continental 
United States. Under the first phase of the procurement a request for 
technical proposals was issued on February 18, 1963. During a brief- 
ing session for prospective bidders on March 7, 1963, the following 
written question and answer were submitted to prospective bidders as 
part of an addendum to the work statement : 

46. Q. Will this procurement be made under the “Buy American” policy? 
a. If the answer is Yes, will this preclude a U.S. firm from arranging for 
production of the switching equipment in a foreign country? 

A. Buy American policy will apply. With regard to production of switching 
equipment in a foreign country the Balance of Payments Program as in 
effect at the time of issuance of the IFB will apply. 

Only the technical proposals submitted by your company, by Auto- 
matic Electric Sales Corporation, and by North Electric Company 
were considered acceptable, and IF B No. 19-628-63-310 was therefore 
issued to these bidders on May 31, 1963. Under the provisions of this 
IFB, item by item bid prices were requested on the equipment com- 
ponents to be installed at each location, as well as a separate item bid 
price on installation and test of such equipment at each location. 
Additionally, the invitation contained a column headed “Foreign 
Expenditures” which was applicable to each item and subitem, and 
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which was referenced to paragraph 33 of the Special Provisions, 
reading as follows: 

For the purposes of the following Certificate dollar expenditures outside the 
United States, its possessions and Puerto Rico is defined as all U.S. Dollar 


expenditures, related to the performance of this contract, directly and/or 
indirectly flowing outside the U.S., its possessions and Puerto Rico. 


The Bidder hereby certifies that the dollar amount inserted after each item in 
the column entitled Foreign Expenditures represents its dollar expenditures 
outside the United States, its possessions and Puerto Rico. 

As indicated by the report from the Department of the Air Force, 
paragraph 33 of the Special Provisions, together with the dollar 
amounts shown in the column headed “Foreign Expenditures,” was 
intended to be used in evaluating the bids for compliance with the 
“Gold Flow” procurement policies and procedures set out in a memo 
dated July 16, 1962, from the Secretary of Defense to the Secretaries 
of the various military departments. This memo directed, in perti- 
nent part, that procurements of supplies and services using Depart- 
ment of Defense appropriated funds which would result in dollar 
expenditures outside the United States, its possessions and Puerto 
Rico, should be held to an absolute minimum. « The memo specified 
five categories of procurements (none of which are here pertinent) 
in which dollar expenditures would be permitted outside the United 
States, and then advised as follows: 

Except as specified above, procurements of supplies and services to be used 
outside the United States, its possessions, and Puerto Rico, (1) when it is esti- 
mated that the price delivered from U.S. sources will not exceed $10,000 shall 
be restricted to domestic source end products, or services of domestic concerns, 
without regard to possible price differentials, and (2) such procurements which 
are estimated to exceed $10,000 shall be similarly restricted provided that the 
cost of domestic source end products, or services of domestic concerns, (including 
transportation and handling costs) is estimated to be not more than 50% in 
excess of the cost of foreign supplies or services (including transportation and 
handling costs). In connection with procurements estimated to exceed $10,000, 
if the estimated or actual cost differential exceeds 50%, the matter shall be 
referred to the Secretary of Defense for determination. 

The memo further directed that Invitations for Bids and Requests 
for Proposals in such procurements should clearly designate items 
being procured and prescribed a “United States Product Certificate,” 
under which bidders were required to certify that only United States 
end products would be supplied under the contract, for inclusion in 
such Invitations for Bids and Requests for Proposals. Paragraph 
(b) (111) of a “United States Products” clause, which the memo also 
required be included in Invitations for Bids and Requests for Pro- 
posals which were subject to the Balance of Payments Program, 
defined a “United States end product” as— 


(A) an unmanufactured end product which has been mined or produced in 
the United States, and 

(B) an end product manufactured in the United States if the cost of the 
components thereof which are mined, produced, or manufactured in the United 
States exceeds 50% of the cost of all its components. 
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The three solicited firms submitted bids which, when computed on 
the basis of those options on which the Department of the Air Force 
has determined an award should be made, are in total dollar amounts 
as follows: 


Automatic Electric $16,843,177 
International Telephone and Telegraph 

Corporation , 17,238,216 
North Electric Company 21,668,431 


With respect to the bid form column entitled “Foreign Expendi- 
tures”, the bid submitted by Automatic Electric Sales Corporation 
(A-E) contained no dollar amounts for the various items and sub- 
items of equipment, thus indicating that it proposed to have all such 
equipment manufactured in the United States from domestic mate- 
rials. However, dollar amounts, representing about 75 percent of the 
total item bid prices, were entered by A-E for the “Installation and 
Test” items at each foreign location. The bid submitted by Interna- 
tional Telegraph and Telephone Corporation (ITT) contained no 
dollar amounts in the “Foreign Expenditures” column for any items. 
However, the initial item in this column did contain the notation 
“*See note page 48”, and the following notation appeared at page 48 
of the bid form in the “Foreign Expenditures” column for the final 
item on which bid prices were requested : 


*It is expected that there will be no foreign expenditures except minor 
amounts representing living expenses of installation personnel. 


The bid submitted by North Electric Company contained no dollar 
amounts or other entries in the “Foreign Expenditures” column. 

Your protest that an award to A-E at its low bid price of 
$16,843,177 would be improper is based upon your belief that the memo 
dated July 16, 1962, from the Secretary of Defense, as referenced 
above, required the invitation to clearly designate items being pro- 
cured pursuant to the Balance of Payments Program and to include the 
United States Products Certificate and United States Products clause; 
that the invitation is invalid without such compliance; that its failure 
to comply created an ambiguity which resulted in computation of bid 
prices by ITT and A-E on different bases; and that ITT could have 
submitted a price more than $500,000 lower if the invitation had 
clearly indicated that the applicability of the memo dated July 16, 
1962, and the manner in which it was to be interpreted in evaluating 
bids. 

Specifically, your company contends it assumed the contracting 
agency’s advice during the briefing session on March 7, 1963, to the 
effect that the “Balance of Payments Program as in effect at the time 
of issuance of the IFB will apply”, had reference to the memo dated 
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July 16, 1962, from the Secretary of Defense. However, it was your 
belief, based upon experience under a previous contract with the Army 
Signal Corps and upon the fact that the IF'B asked for the amount of 
foreign expenditures on each item, that a separate determination 
would be made for each item as to whether such item constituted a 
“domestic source end product” within the meaning of that portion 
(following the five specified categories of procurements) of the memo 
dated July 16, 1962, which is quoted above. 

Based upon this interpretation, your company contends that it com- 
puted the cost of manufacturing the various items domestically and 
in foreign countries, as well as the cost of using both domestic and 
foreign labor to perform the installation and test service which were 
also listed as separate items in the invitation. Since such computa- 
tions indicated that both the domestic cost of production and the cost 
of using domestic labor to perform the installation and test services 
would have exceeded the foreign cost of such production and services 
by less than 50 percent you concluded that bid prices computed on 
the latter basis would not meet the 50 percent criteria established by 
paragraph 5 of the memo dated July 16, 1962, quoted above. 

Your company therefore contends it submitted bid prices com- 
puted on the basis of producing all equipment in the United States 
and using domestic labor to install and test such equipment at the 
various foreign locations. 

You contend also that the bid submitted by A-E was computed on 
the basis of using foreign labor to perform the installation and test 
services, as indicated by the fact that its bid shows foreign expendi- 
tures for installation and test services at each foreign location equal- 
ling approximately 75 percent of the total bid price for each such 
item. It is your further contention that the A-E bid is properly for 
acceptance only if the terms “domestic source end product” and 
“United States Products”, as used in the memo dated July 16, 1962, 
are applied to the total cost of all equipment, plus installation costs, 
at each foreign location, and that ITT could have reduced its total 
bid price by more than $500,000 by having certain components manu- 
factured by its foreign subsidiaries, and by using personnel of such 
subsidiaries for installation and testing, if it had been aware that a 
bid computed on that basis would have been acceptable. 

Based upon the foregoing you ask that all bids be rejected and 
that bids be resolicited under an invitation which will fully explain 
the extent to which bids may include foreign expenditures. 

The primary questions for consideration by this Office would appear 
to be whether the failure of the Air Force to “clearly designate items 
being procured pursuant to the Balance of Payments Program”, and 
to include the United States Products Certificate and United States 
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Products clause in the invitation for bids, as required by the memo 
dated July 16, 1962, is sufficient in itself to render the invitation invalid 
and preclude an award based upon the bids received. In this con- 
nection, it must be noted that the memo is directed primarily to 
establishing a departmental policy to implement the Balance of Pay- 
ments Program, and secondarily to prescribing procedures for im- 
plementation of such policy. Adherence to, or departures from, 
departmental policies of this nature are solely the concern of the 
Secretary of Defense. As compared to procurement policies which 
are prescribed by law and implemented by statutory regulations, the 
General Accounting Office has no authority to require adherence to 
departmental policies in specific procurements or to hold invalid 
contracts which may have been awarded in derogation of such 
policies. B-151192, May 17, 1963, 42 Comp. Gen. 640, copy enclosed. 
It necessarily follows that a failure to solicit bids in strict accord with 
procedures which are prescribed for the purpose of implementing a 
departmental policy will not invalidate the solicitation or preclude 
the award of a valid and binding contract based upon the bids received. 
As in the case of a failure to adhere to a departmental policy in a 
specific procurement, the final determination whether procedural re- 
quirements designed to implement such policy must be adhered to or 
may be waived rests solely with the head of the department. We are 
therefore unable to conclude that the failure of the Air Force in the 
instant procurement to follow the procedural requirements pre- 
scribed by the memo of July 16, 1962, is sufficient, in itself, to render 
the invitation for bids invalid or preclude the award of a binding 
contract based upon the bids received. 

There can be no doubt that the instant procurement was intended 
to be subject to the Balance of Payments Program and was intended 
to implement the policy set out in the memo dated July 16, 1962, as 
indicated by the fact that competition was limited to domestic con- 
cerns, the fact that bidders were advised the program in effect at 
time of issuance of the invitation would apply, and by the request 
for inclusion of dollar amounts of direct and indirect foreign expendi- 
tures in the bids. Further, the record indicates that both your com- 
pany and A-E were aware of such intent. The remaining question 
therefore is whether the failure of the invitation to more specifically 
advise bidders of the manner in which acceptable bids could be com- 
puted and submitted resulted in an ambiguous invitation which in- 
duced the submission of either unacceptable bids or of bids computed 
on different bases. In this connection, we are advised by A-E repre- 
sentatives that your belief A—-E’s bid was computed on the basis of 
using foreign technicians to perform the services required by the 
installation and test items at foreign locations isinerror. This advice 
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is confirmed by both a comparison of A-E’s bid prices for installation 
and testing at foreign and domestic locations, and by an item by 
item analysis submitted by A~E showing the amounts for both labor 
and travel which were included in its item bid prices. This informa- 
tion confirms A-E’s advice that the amounts inserted in the “Foreign 
Expenditure” column for such items in its bid represent a percentage 
of the salaries of such domestic employees which it was estimated 
would be spent by them at such foreign locations, plus foreign cartage 
and foreign travel of such employees. It is therefore apparent that 
both the bid of your company and the bid submitted by A-E were 
computed on the same basis, that is, on the basis of using both domestic 
equipment and domestic labor in performing the contract. 

With respect to whether bids are acceptable, under both the invita- 
tion and the policy set out in the memo of July 16, 1962, when com- 
puted and submitted in the manner of both your bid and that of A-E, 
it should be noted that the memo prescribes only minimum require- 
ments to be met by domestic concerns in carrying out the Balance of 
Payments Program, once it has been determined that a procurement 
is to be limited to domestic source end products and/or services of 
domestic concerns. Such minimum requirement, as set out in the 
United States Products Certificate and United States Products clause, 
is that the cost of the components which are mined, produced or manu- 
factured in the United States and incorporated into the end products 
furnished under the contract shall exceed 50 percent of the cost of all 
of the components of the end product. There seems to be no doubt 
that, under this certificate and clause, a domestic concern may in- 
corporate foreign components to a value of 49 percent of total cost 
inanend item. Further, it is our opinion that in the instant procure- 
ment a domestic concern could submit a responsive bid which was 
based either wholly or in part upon use of indigenous labor to install 
such equipment. However, there would appear to be no justification 
for requiring bidders to compute and submit bids upon that basis only, 
and there can be no more justification for requiring a contracting 
agency to reject bids which are not computed on that basis. 

While it is regrettable that your previous experience under a con- 
tract with the Department of the Army appears to have contributed 
to your misinterpretation of the memo dated July 16, 1962, and its 
application to the instant procurement, it would appear that in the 
absence of such experience the 50 percent differential mentioned in 
the memo could reasonably be interpreted as applying only to deter- 
minations to be made by the contracting agency and/or the Secretary 
of Defense rather than to determinations by individual bidders. This 
conclusion would appear to be supported by the fact that, while the 
amounts shown in the “Foreign Expenditures” column, together with 
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the total amounts bid on each item, constituted sufficient information 
on which to base a determination that each bidder was, or was not, 
offering a “United States end product” within the meaning of that 
term as used in the memo, it did not constitute sufficient information 
to determine whether the cost of domestic source end products would 
exceed the cost of foreign source end products by more than 50 percent. 
In view thereof, we are unable to conclude that your misinterpretation 
of the purpose and intent of the invitation was attributable to ambi- 
guities in the invitation. 

In the instant procurement performance of the contract in accord- 
ance with the manner in which the bids of both ITT and A-E were 
computed would result in maximum implementation of the Balance 
of Payments Program. While it may be true that your company 
could and would submit a lower bid price based upon performance 
utilizing foreign components and foreign labor for installation and 
testing, it is a cardinal rule of competitive procurement that the possi- 
bility or probability of obtaining lower prices is not in itself sufficient 
justification for rejecting all bids after bid prices have been disclosed. 
This is not to say that it is not within the sound discretion of the 
Department of the Air Force to reject all bids received in this procure- 
ment, based upon a determination that their computation on the basis 
of 100 percent domestic components and 100 percent domestic labor for 


installation and testing has resulted in unreasonable bid prices. How- 
ever, in the absence of such a determination we have today advised the 
Secretary of the Air Force that an award may be made on the basis 
of the bids received. Your protest must, accordingly, be denied. 


[ B-151643 J 


Contracts — Specifications — Qualified Products — Correction of 
Sample Defects 


The substitution by the Government of a nondefective tube in an oscilloscope 
sample being tested for the qualified products list does not result in inequitable 
treatment of competing bidders and is permissible, the mere listing of a product 
on the qualified products list not relieving the contractor from the obligation to 
meet the specifications; therefore, the Government to avoid eliminating competi- 
tion may inform a manufacturer of a defect in a product submitted for qualifi- 
cation, and a remedy when known, and in view of the restrictive aspects of the 
qualified products system, a reasonable effort, avoiding discriminatory practices 
such as disclosing confidential or proprietary information to competitors, or 
offering active engineering or other assistance in the manufacture or construction 
of the product to be tested, should be made to qualify as many available sources 
of supply as possible. 


To Electronic Tube and Instrument Division of General Atronics 
Corporation, September 4, 1963: 

Reference is made to your letter dated August 8, 1963, requesting 
reconsideration of our decision of August 7, 1963 (B-151643), in which 
we held, for the reasons stated therein, that we could find ne basis for 
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holding that a bid submitted by Chemical Electronics, Inc. (CEI), 
was nonresponsive or otherwise not for consideration in making an 
award under invitation for bids No. 600-481-63-S for a quantity of 


AN/USM-117 oscilloscopes and related data. 

In your letter of August 8 you contend that our decision appears 
to be based on the premise that it is not pertinent whether it was the 
Government which provided the cathode ray tube needed by CEI to 
pass the qualification tests. Your letter continues, in part, as follows: 


To regard the Government's intervention as not pertinent would have the dual 
effect of jeopardizing the qualified products program and opening the door to 
flagrant violations of the principle that all prospective contractors should receive 
equal treatment by the Government. 

The qualified products program is designed to assure the Government, in its 
purchase of complex technical equipment such as is involved here, that only 
bidders who have demonstrated their ability to produce a sample of such equip- 
ment will receive an award for its quantity manufacture. In the present 
instance, the intervention of the Government in curing the defect in CEI’s product 
is clearly pertinent to show that CEI has not demonstrated the requisite ability. 
To permit an award without demonstration of such ability would nullify the 
whole purpose of the qualified products program since the imposition of a quali- 
fied products requirement would then no longer insure that such demonstration 
is obtained. 

The principle that no one prospective contractor should be favored over others 
is one of the most fundamental tenets of the Government’s procurement program 
and has been repeatedly upheld and enforced by the Comptroller General. The 
intervention of the Government in curing the defect in CEI’s product is clearly 
pertinent to show that CEI received preferential treatment. To sanction the 
award of a contract on the basis of such preferential treatment can lead only to 
serious impairment of the underlying principle of fair and equal treatment of 
all prospective contractors. 


On this aspect of the case, a report dated June 21, 1963, from the 
Bureau of Ships, Department of the Navy, states: 


At the outset, the administrative and technical judgment of the Bureau of 
Ships was and is that the sample product submitted for qualification by CEI 
passed the specified tests in all respects and qualified for inclusion in QPL 23124. 
It was tested at the Material Laboratory, New York Naval Shipyard, the test 
report reviewed by cognizant engineering personnel in the Bureau and qualifica- 
tion approval granted. As a result thereof the cognizant technical personnel 
therefore were necessarily satisfied that the product offered by CEI in its bid 
was a product meeting the requisite qualification called for by the invitation. 

7 * ” * * 7” e 

Third. The letter to CEI grants qualification approval subject to certain gen- 
eral conditions and “conditioned upon use of a cathode ray tube which meets the 
equipment specification.” General Atronics asserts that this alleged “condi- 
tional qualification” does not meet the invitation’s requirements because the 
invitation doesn’t provide for “conditional” qualification. The invitation, as 
shown in the quotation above, says “tested and qualify”. All qualification ap- 
provals granted are subject to certain conditions. Further, all such approvals 
are “conditional” in that, under QPL regulations, a qualification approval may 
be withdrawn if production units fail to meet specification requirements. As 
shown below, the “condition” concerning the CRT tube does not affect the 
qualification of CEI’s sample oscilloscope. 

The cathode ray tube (CRT) supplied by CEI with its sample product proved 
to be defective for this application and in the course of testing a non-defective 
tube was substituted and CEI’s sample passed “with flying colors”. While the 
CRT is an essential part of the oscilloscope, we do not agree with General 
Atronics that the CRT is the “heart” of it. It is a replaceable part of the oscillo- 
scope which plugs in and out of a socket exactly like the picture tube in a tele- 
vision set. The specification for the AN/USM-117 does not specify any particu- 
lar CRT; the choice of the CRT is left up to the supplier who may make it 
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himself or buy it from a tube supplier. Further, although an oscilloscope may 
be qualified with a particular tube there is nothing in the applicable specifica- 
tions, including the qualified product requirement, which requires production 
oscilloscopes to use the same CRT, or for that matter other internal parts, that 
are the same as the one in the sample. Of course, the production equipments 
have to meet specifications, and there are some restrictions on how far a manu- 
facturer can go in substituting parts. 

More important, the QPL regulations provide in substance that qualification 
only establishes that the manufacturer has demonstrated the capability of pro- 
ducing a sample which meets specifications. CEI has done so. There was 
nothing wrong with the design and construction of its oscilloscope. Given a 
suitable CRT it would work. In the Bureau’s opinion suitable CRT’s are or can 
be made available to meet the delivery requirements under the subject invita- 
tion or any other procurement of these oscilloscopes. It is our technical judg- 
ment that CEI’s product was and is qualified. The “condition” was simply a 
caution to CEI of what is required in any case and which the circumstances 
warranted making explicit, namely that his production equipments had to have 
a suitable ORT so that production oscilloscopes would meet the specification. 


We held in 36 Comp. Gen. 809 that we would not question the quali- 
fied products system as a proper procurement method in view of the 
authority contained in the Armed Services Procurement Act of 1947, 
10 U.S.C. 2305, and the Federal Property and Administrative Serv- 
ices Act of 1949, 41 U.S.C. 253, which vest individual agencies with a 
reasonable degree of discretion to determine the extent of competition 
that may be required consistent with the needs of the agency. Subse- 
quent to that decision, however, the administration of the QPL system 
resulted in instances where competition was unduly restricted and 
several bid protests were filed with our Office by bidders who were 
deprived of an equal opportunity to compete for the Government’s 
business. In resolving these protests our decisions have set forth 
certain guidelines to insure that the QPL system will not result in 
restricting competition beyond the bare minimum necessary to 
accomplish the objectives contemplated by that system. 

Many of the problem areas to which our decisions have been directed 
have concerned procurement actions which resulted in improperly 
precluding available sources from qualifying their products for inclu- 
sion on the applicable lists. For example, in 38 Comp. Gen. 357 we 
were critical of a procurement where the invitation for bids allowed 
bidders only 13 business days from the issuance of the invitation until 
bid opening to qualify their products. We also took the position in 
that decision that a procurement restricted to qualified products items 
after previous procurements of the same, or similar, items were accom- 
plished through ordinary advertising procedures makes such a re- 
stricted procurement of doubtful legality. In 40 Comp. Gen. 348 the 
procuring agency failed to give a low bidder, who was the then current 
contractor, proper notification that qualification of its product under 
the new procurement would be required so that the low bidder would 
have the same time as other prospective bidders to qualify his product. 
We held that such failure to notify the low bidder deprived the United 
States of the full and free competition contemplated by the law and, 
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therefore, no award could be made under the invitation. See, also, 
40 Comp. Gen. 352 and 41 id. 93. 

It is reported that CEI and your company were the only two bid- 
ders and the only firms having products approved for inclusion in 
QPL 23124. In view of the restrictive nature of the qualified prod- 
ucts system of procurement, and in view of the past history in the use 
of that system, we believe that invitation provisions requiring product 
qualification should not be narrowly construed so as to eliminate an 
acceptable product which, as in the instant case, has been determined 
by the procurement agency to meet the essential requirements of the 
specifications. A narrow construction of such invitation provisions 
is even less justified when it is remembered that the mere listing of a 
product on a qualified products list does not relieve a contractor from 
his obligation to deliver an item which meets the specifications. 41 
Comp. Gen. 124; 40 id. 352. 

On the basis of the record before us we fail to see how it can be 
concluded that the Government’s action in this case resulted in inequi- 
table treatment to your company. CEI’s product was measured 
against the same specifications that your product was required to 
meet. We do not think that the so-called conditional qualification of 
CEI’s oscilloscope precludes an award to CEI since, as the Navy 
Department reports, there is nothing in the applicable specifications 
which require production oscilloscopes to use the same cathode ray 
tube as the one used in the sample tested and, in the Navy’s opinion, 
suitable cathode ray tubes are, or can be made, available to meet the 
delivery requirements under the subject invitation or any other pro- 
curement of these oscilloscopes. Moreover, the production units must 
still meet the specifications upon delivery. 

If it is your position that in testing a product for qualification the 
Government must remain silent and decline to inform the product 
manufacturer of a defect in his product and, if known, what is needed 
to remedy such defect, especially when the defect, as the Navy reports, 
does not go to the heart of the product, we cannot agree. We do not 
think that such silence would be in the Government’s best interests 
since it could result in needlessly eliminating competition which the 
Government is entitled to receive in buying the goods that it requires. 
Nor do we think that the Bureau of Ships action in substituting a non- 
defective tube in testing CEI’s oscilloscope is contrary to permissible 
testing procedure. We are not aware of any law or regulation which 
prohibits such action. On the contrary, in view of the restrictive 
aspects involved in qualified products system procurements we think 
that a reasonable effort should be made by procuring activities to 
qualify as many available sources of supply as possible. This effort, 
of course, should not embrace discriminatory practices such as 
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disclosing confidential or proprietary information to competitors. 
Nor should such effort result in active engineering, or other, assistance 
in the manufacture or construction of products to be tested. How- 
ever, such discriminatory practices are not involved here. 

Accordingly, we must conclude that our decision of August 7, 1963, 
is correct and it is sustained. 


- [ B-152174 J 


Subsistence—Per Diem—Reduction—Quarters Furnished—For- 
eign Government 


Quarters furnished by the Government of Guam to Federal employees traveling 
on official business in buildings acquired by the Guamanian Government under 
the Organic Act of Guam of August 1, 1950, 48 U.S.C. 1421f, or subsequently con- 
structed, are not lodgings furnished by a Federal Government agency within the 
purview of section 6.7 of the Standardized Government Travel Regulations, the 
rentals paid by the employees upon deposit in the Treasury of Guam becoming 
available for the benefit of the people of the Government of Guam; therefore, no 
deduction is required to be made from an authorized per diem solely because of 
section 6.7. 


To the Director, Office of Emergency Planning, September 4, 1963: 


On July 31, 1963, Mr. Robert H. Kessler, Authorized Certifying 
Officer, requested our decision whether quarters furnished by the 
Government of Guam at a charge of $2 a day should be considered 
lodgings furnished by a Federal Government agency which require 
reductions in per diem allowances in accordance with section 6.7, 
Standardized Government Travel Regulations. 

Since the question presented does not involve a voucher before the 
certifying officer for payment, there being no voucher transmitted with 
his letter, we consider the request as one properly coming from you and 
are rendering our decision to you accordingly. 41 Comp. Gen. 767. 

Mr. Kessler’s letter of July 31 points out that the Government of 
Guam will rent Guamanian government quarters to Federal employees 
traveling on official business at a rate of $60 a month or $2 a day. 

We assume that the building or buildings in which the quarters are 
available are among those the title or control of which was acquired 
by the Government of Guam under the Organic Act of Guam of 
August 1, 1950, 48 U.S.C. 1421f, or which, subsequently, were con- 
structed by that Government. 

The act of August 1, 1950, as amended, 48 U.S.C. 1421, et seg., makes 
no specific provision for the disposition of revenues derived from 
such buildings as rents, but in the absence of an act of the Congress 
to the contrary, it may be inferred from reference to 48 U.S.C. 1421f(b) 
and 142ih, that the revenues are for covering into the treasury of 
Guam, and are available for expenditure for the benefit of the people 
and Government of Guam. 
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Therefore, we conclude that the lodgings are not furnished by a 
Federal Government agency within the purview of section 6.7 of 
the Standardized Government Travel Regulations and that no de- 
duction is required to be made from an authorized per diem rate 
solely because of that section. The question is answered accordingly. 


[ B-151834 J 


Bidders—Qualifications—Prior Unsatisfactory Performance 


The determination by a contracting officer under the criteria established in par. 
1-903, Armed Services Procurement Regulation, that a low bidder with a record 
of unsatisfactory performance on numerous Government contracts does not 
qualify as a responsible bidder under par. 1-903.1(iii) having been affirmed 
by the refusal of the Small Business Administration to issue a Certificate of 
Competency is a valid determination for the particular procurement; however, 
in the event the contractor is eligible for a subsequent procurement award, a 
determination of responsibility would have to be made on the basis of qualifica- 
tion and record of performance at that time. 
Bidders—Qualifications—Prior Unsatisfactory Performance 


The fact that a contractor who did not meet monthly delivery requirements met 
the final delivery date prescribed by the contract does not affect the record of 
poor performance under the contract, the interim delivery schedules being as 
significant as the final delivery requirement and, therefore, failure to comply 
with the interim schedules is not excused or mitigated by conformity with the 
final delivery date. 


To Drinker, Biddle & Reath, September 5, 1963: 


We refer to letter of June 20, 1963, with enclosures and subsequent 
correspondence from or on behalf of the Molded Insulation Company 
protesting against the proposed rejection of that firm’s low bid under 
Invitation No. AMC-36-039-63-649-B4 issued March 27, 1963, by the 
Army Electronics Materiel Agency for the procurement of a quantity 
of radiosonde sets. 

Bids were opened on April 26, 1963, and Molded’s low bid on the 
basis of award of the total procurement was $137,248.59 lower than 
the second lowest bid. No question has been raised with respect to 
the responsiveness of the low bid; however, the contracting officer and 
the Electronics Materiel Agency Contractor Evaluation Board, in 
considering the responsibility of the low bidder pursuant to Section I, 
part 9, of the Armed Services Procurement Regulation, determined 
that the firm was not capable of assuring satisfactory performance. 
Since Molded qualifies as a small business for purposes of this procure- 
ment, the matter was submitted by letter of May 29, 1963, from the 
contracting officer to the Small Business Administration in accordance 
with ASPR 1-705.6(b). In reply by letter of June 13, 1963, the 
Small Business Administration advised the contracting agency that 
SBA declined to issue a Certificate of Competency based on a compre- 
hensive analysis of all available information. 

In accordance with the foregoing it is proposed to reject the low 
bidder as nonresponsible and award to the second low bidder. 
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The procurement was undertaken in accordance with the require- 
ments imposed by 10 U.S.C. 2304(a) requiring the use of formal 
advertising with certain exceptions not here applicable. It is pro- 
vided at 10 U.S.C. 2305(c) that contracts shall be awarded under such 
procedure only to a responsible and responsive bidder. Consistent 
with the statutory limitation, ASPR 1-904.1 precludes awards of this 
kind unless the contracting officer first makes an affirmative determina- 
tion that the prospective contractor is responsible under the criteria set 
out in ASPR 1-903. One of the criteria, set out at ASPR 1-903.1 (iii), 
is that a prospective contractor to qualify as responsible must 
have a satisfactory record of performance. The determinations of 
nonresponsibility by the contracting officer and the Contractor Evalu- 
ation Board were based in large measure upon the record of perform- 
ance by the company under certain Government contracts for radio- 
sonde equipment awarded since the beginning of 1960. 

The first of these contracts, No. 20000-PC-60-B4-B4, was awarded 
by the Electronics Materiel Agency on January 28, 1960. Under the 
terms of the contract 10,000 units were required to be delivered by 
the end of October 1960. At that time only 3,408 had been shipped. 
Further, the contractor did not catch up with the monthly delivery 
requirements imposed under the terms of the contract until May 1961. 
In its defense the company, itself and through counsel, noted that 
although initial deliveries were slower than called for by the contract, 
the company after the first two months was able to ship faster than 
scheduled so that the cumulative requirements were met during May, 
and final deliveries were made on time. 

We think it proper to note with respect to the history of perform- 
ance under this contract that interim delivery schedules are as sig- 
nificant as the final delivery requirement and we do not think that 
the failure to comply with the interim schedule is excused or mitigated 
by conformity with the final delivery date. 

In arriving at the conclusion of nonresponsibility, the contracting 
officer and Evaluation Board considered also Electronics Materiel 
Agency contract No. 19299-PC-61-B4—B4 which was terminated for 
default on March 16, 1962. The contractor concedes that the contract 
was terminated for default but contends that the termination was 
not contested only upon his understanding that the default action 
would not affect future contract awards. The following language 
from a letter of May 21, 1962, written by the contracting officer to the 
contractor is presented in support of the contractor’s understanding: 


As stated to you in discussions with the undersigned both in this office and 
on telephone, no award could be made to your company for the reprocurement 
of the defaulted radiosondes. 

No other preclusions are presently contemplated and the customary agency 
evaluation will be performed on all future bids submitted by your company. 
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We cannot read the quoted language to indicate any commitment on 
the part of the contracting officer which would affect the impact of the 
default termination on subsequent awards. In any case we seriously 
question that a contracting officer could agree to a limitation on the 
conclusions which might be drawn, at least by others, from an official 
action. 

The determination of responsibility was also based in some measure 
on information from the Weather Bureau that Molded was seriously 
delinquent under two contracts with that agency, liquidated damages 
in the amount of $5,000 having been assessed under one. With respect 
to these contracts it is pointed out that the company on June 6, 1963, 
received a letter from the Weather Bureau indicating that although 
the Bureau was not completely satisfied with the firm’s performance 
the past year it would continue to make awards to Molded on future 
procurements if Molded offered the most advantageous price. 

Information on performance by the firm of contracts with the Navy 
Bureau of Weapons was considered by the contracting officer and 
the Evaluation Board. Under these contracts, No. N600(19) 56537 
and N600(19) 57011, a significant delay has occurred in the approval 
of required pre-production samples. Department of the Navy repre- 
sentatives have indicated that the delays were regarded as due in 
substantial measure to delay experienced by the firm in the solution of 
problems in producing a pre-production sample meeting requirements. 
Substantially the same situation is said to apply with respect to con- 
tract No. 80620A with the Aviation Supply Office. It is noted on 
behalf of the company with respect to the last three contracts there 
has been no delay of any significance in meeting delivery schedules. 

One of the significant factors in determining the responsibility of 
a bidder is his apparent ability to perform in accordance with the re- 
quirements set out in the invitation. Such ability is for determination 
primarily by the contracting agency and absent a showing of bad 
faith or lack of reasonable basis therefor, we will not question the 
validity of the determination. 387 Comp. Gen. 430, 435. Deciding a 
prospective contractor’s probable ability to perform a contract to be 
awarded involves a forecast which must of necessity be a matter of 
judgment. Such judgment should of course be based on fact and 
reached in good faith; however, it is only proper that it be left largely 
to the sound administrative discretion of the contracting officers in- 
volved who should be in the best position to assess responsibility, 
who must bear the major brunt of any difficulties experienced in 
obtaining required performance, and who must maintain day to day 
relations with the contractor on the Government’s behalf. 39 Comp. 
Gen. 705, 711. The discretion invested in the contracting agency in 
such matters is so broad that opposite determinations by different 
contracting officers with respect to the responsibility of the same 
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bidder, for the same kind of procurement and with reference to the 
same set of facts have both been upheld. 39 Comp. Gen. 468, 472. 

As we have noted, the question of Molded’s responsibility was sub- 
mitted to the Small Business Administration pursuant to regulation, 
and that agency in consideration of all available information declined 
to issue a Certificate of Competency. Had such certificate been issued 
it would under section 8(b) (7) of the Small Business Act, 15 U.S.C. 
637(b) (7), be conclusive upon the procurement officers of the Gov- 
ernment. We have held that the refusal of the Small Business Ad- 
ministration to issue such certificate must be regarded as persuasive 
with respect to the competency of the bidder, and the denial thereof 
as an affirmation of the contracting officer’s determination of nonre- 
sponsibility. B-146205, September 20, 1961; B-145983, June 26, 1961; 
B-136545, February 10, 1959. 

In view of the foregoing, while it may be that other contracting 
officers might very properly on the basis of the same facts find Molded 
responsible with respect to the procurement, we find no basis to disturb 
the determination of nonresponsibility. 

An exception has been noted to the determination of the Small Busi- 
ness Administration in this matter on the ground that the capacity 
of Molded’s facilities to meet the delivery schedule can be readily 
established. The term capacity as used in connection with certificates 
of competency embraces more than the availability of facilities ade- 
quate to the performance of the contract; it has reference to the 
overall ability of a bidder to meet all of the requirements of a 
procurement including experience, skills, know-how and technical 
knowledge. 38 Comp. Gen. 864, 869. 

The determination of the contracting officer is valid only with 
respect to the instant procurement. In the event Molded is eligible for 
a subsequent award on a procurement by the Electronics Materiel 
Agency or any other agency its responsibility would have to be 
determined on the basis of its qualification and record of per- 
formance at that time. 


[ B-125096 J 


Contracts—Disputes—Finality of Administrative Findings— 
Releases 


The directive that releases, or other similar contractual instruments, issued to 
contractors subsequent to decisions under a contract Disputes clause, shall pro- 
vide that the instrument is not binding on the Government if the decision under 
the Disputes clause was adverse to the Government and is later found to be in 
violation of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, the standards 
of the act that under a Disputes clause decisions are not final and conclusive if 
fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad faith, or 
are not supported by substantial evidence not applying to releases or settle- 
ments, and although the directive issued under the authority of the Budget and 
Accounting Act, 1921, and the Budget and Accounting Procedures Act of 1950, 
will insure that releases do not foreclose review and finalize decisions not 











232 DECISIONS OF THE COMPTROLLER GENERAL [48 


entitled to that status, it will not affect contract modifications, supplemental 
agreements, etc., over which the General Accounting Office has exercised review 
authority both prior and subsequent to the Wunderlich Act. 


To the Secretary of Defense, September 9, 1963: 


Reference is made to a letter dated June 27, 1963, from Mr. John T. 
McNaughton, General Counsel, concerning our letter of April 30, 
1963, which forwarded a copy of our report (B-125096) of the same 
date to the Congress relating to payment of rental by the Curtiss- 
Wright Corporation to the Air Force for commercial use of Govern- 
ment-owned facilities. 

In our letter of April 30, 1963, we stated that : 

To prevent recurrence of this situation, whereby the Government is precluded 
from taking action on decisions adverse to itself, we are today directing all 
executive agencies of the Government to include, in any release or other con- 
tractual instruments entered into as a result of a decision under a contract dis- 
putes clause, a provision to the effect that the instrument is not binding on the 


Government if the decision under the disputes clause is later found to be in 
violation of the standards set forth in the Wunderlich Act. 


Since there seems to be some confusion as to the contractual instru- 
ments affected by our directive, please be informed that the directive 
is designed to prevent recurrences of the situation described in our 
Curtiss-Wright report. In other words, the directive is meant to 
apply only to releases, and contractual instruments of like nature, 
given by the Government to contractors subsequent to decisions ren- 
dered under a disputes clause, which are adverse to the Government’s 
interest. 

Mr. McNaughton’s letter makes the following statements: 

If the Wunderlich Act may be construed to apply to settlement agreements, as 
distinct from findings of boards of contract appeals, any such agreement would 
be subject to the standards of the statute without any necessity for recitation 
of the statutory provision within the body of the agreement. The Wunderlich 
Act by its very terms is self executing. Accordingly, it would not be necessary 
to amend either the form of finding of the Armed Services Board of Contract 
Appeals or the form of settlement agreement in order to give effect to the law. 
If these statements are meant to indicate that the provisions of the 
Wunderlich Act, 41 U.S.C. 321, are applicable to settlement agree- 
ments as well as to decisions by boards of contract appeals and, there- 
fore, that the release executed by the Government and Curtiss-Wright 
was not final and conclusive, we cannot agree with such a conclusion. 
The Wunderlich Act itself speaks only in terms of a decision by the 
head of any department or agency or his duly authorized representa- 
tive or board in a dispute involving a question arising under a con- 
tract. Nowhere does the act purport to make the standards pre- 
scribed therein applicable to releases or settlement agreements and we 
note that the General Counsel’s letter contains no citations of legal 
authorities or reference to legislative history in support of such con- 
tention. We cannot, therefore, agree with the statement that it would 
not be necessary to amend either the form of finding of the Armed 
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Services Board of Contract Appeals (which, incidently, we have not 
recommended), or the form of settlement agreement in order to give 
effect to the law. Had we felt that the release did not preclude our 
Office from questioning the Board’s decisions in the Curtiss-Wright 
case, we would, as our report to the Congress indicates, have ques- 
tioned those decisions. 

Mr. McNaughton’s letter further states that the General Accounting 
Office has the traditional and unquestioned authority to audit and ex- 
amine the financial transactions of the Government and, in pursuance 
thereof, to question the legal propriety of payments under contract 
modification agreements. However, he states, an examination of the 
Wunderlich Act and of its legislative history does not support the 
conclusion that it was intended to change or expand in any way this 
traditional authority of our Office to audit the financial transactions 
of the Government, nor to restrict in any way the authority of con- 
tracting agencies to enter into these agreements. He concludes that 
the “frequent” references to the Wunderlich Act in our report, and in 
the resulting directive, would not, therefore, appear to be appropriate. 

It should be pointed out that our directive, as previously indicated, 
is applicable only to releases given by the Government resulting from 
decisions by contract appeal boards which are adverse to the Govern- 
ment’s interests and not to ordinary contract modifications, supple- 
mental agreements and the like. Our Office has traditionally exer- 
cised review authority over decisions by contract appeal boards. This 
review authority has been exercised both prior and subsequent to the 
passage of the Wunderlich Act. Moreover, the legislative history of 
the Wunderlich Act clearly indicates that the Congress, in passing 
the act, did not intend to limit the jurisdiction or affect the authority 
of our Office to review such decisions. See pages 6 and 7 of H. Rept. 
No. 1380, 83d Congress, 2d Session, to accompany S. 24 (the bill which 
ultimately became law) where it is stated, in pertinent part, that: 

The proposed legislation, as amended, will not add to, narrow, restrict, or 
change in any way the present jurisdiction of the General Accounting Office 
either in the course of a settlement or upon audit, and the language used is not 
intended either to change the jurisdiction of the General Accounting Office or 
to grant any new jurisdiction, but simply to recognize the jurisdiction which 
the General Accounting Office already has. 

The elimination of the specific mention of the General Accounting Office from 
the provisions of the bill as amended [with respect to review of administrative 
decisions] should not be construed as taking away any of the jurisdiction of that 
Office. It is intended that the General Accounting Office, as was its practice, 
in reviewing a contract and change orders for the purpose of payment, shall 


apply the standards of review that are granted to the courts under this 
bill. * * * [Italics supplied.] 


The Budget and Accounting Act, 1921, 42 Stat. 20, 31 U.S.C. 1, 
and the Budget and Accounting Procedures Act of 1950, 64 Stat. 832, 
31 U.S.C. 2 note, vest authority in the Comptroller General of the 
United States to examine and audit the financial transactions of the 
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Government. By section 305 of the earlier act, 31 U.S.C. 71, the 
Congress provided that all claims by and against the United States 
and all accounts whatever in which the Government of the United 
States is concerned shall be settled and adjusted in the General 
Accounting Office. It has generally been regarded, by force of the 
terms of these statutes, that payments made by public officers in trans- 
acting the Government’s business were subject to determinations by 
our Office as to their legal propriety. Accordingly, in transactions 
involving expenditures of public funds our Office has determined the 
actual conditions underlying the terms of any contractual agreement 
and if, upon the facts developed, it appeared that a contractor was 
about to be, or had been, unjustly enriched at the public expense we 
took the necessary action to prevent such unjust enrichment or to 
recover any amount overpaid. In that connection, our Office has in 
the past (and will continue to do so in the future) ruled on the legal 
propriety of particular contractual agreements and on the propriety 
of particular clauses and conditions contained in those agreements. 
The “frequent” references in our report and directive to the Wunder- 
lich Act were not meant, as Mr. McNaughton implies, to indicate that 
the authority of our Office to issue the directive was based upon that 
act—our authority for such issuance rests upon the provisions of the 
Budget and Accounting Act, 1921, and the Budget and Accounting 
Procedures Act of 1950 which place upon this Office the duty to insure 
that the laws governing public expenditures are properly executed by 
the governmental agencies charged with the responsibility of imple- 
menting the Federal programs and projects assigned to them. 

After extensive hearing the Congress concluded that it was neither 
in the Government’s interest nor in the interest of contractors to 
repose in Government officials the power to conclusively determine 
either disputed questions of law or disputed questions of fact arising 
under Government contracts. The Congress therefore enacted the 
Wunderlich Act to insure that decisions under a Disputes clause that 
are fraudulent or capricious or arbitrary or so grossly erroneous as 
necessarily to imply bad faith, or are not supported by substantial 
evidence, shall not be final and conclusive. As noted previously, we 
are not aware of any legal authority which would support a conclusion 
that the Wunderlich Act is applicable to anything other than a de- 
cision under a contract Disputes clause. We think that there is con- 
siderable doubt as to the ability of the decisions rendered by the Armed 
Services Board of Contract Appeals in the Curtiss-Wright case to 
meet the standards specified in the Wunderlich Act. In executing 
the release with Curtiss-Wright the Air Force, in our opinion, effec- 
tively foreclosed review and finalized decisions which, in all prob- 
ability, were not entitled to the status of finality and conclusiveness. 
For this reason, we think that the standards of Wunderlich were 
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circumvented and it was incumbent upon this Office to provide an 
effective safeguard against recurrences of the Curtiss-Wright situa- 
tion—the result was our directive of April 30, 1963. 

We have noted Mr. McNaughton’s comments carefully but are not 
in agreement with them. We must advise, therefore, that the directive 
will not be abrogated and any failure on the part of executive agencies 
to conform to its provisions will require such action on our part as 
may be deemed appropriate in the circumstances. 


[ B-152215 J 


Military Personnel—Record Correction—Severance Pay and Civil- 
ian Employment Effect 


A naval officer with more than 17 years of service, honorably discharged on 
June 30, 1958, with severance pay, and thereafter accepting Federal civilian 
employment, whose naval records are corrected to show continuation on active 
duty until June 30, 1960, and transfer on July 1, 1960 to the retired list prior 
to completion of 20 years’ commissioned service may not retain the severance 
pay and civilian earnings received, the officer having been credited with active 
duty pay from July 1, 1958, through June 30, 1960, and placed in a retired pay 
status on July 1, 1960, in accordance with the corrected record, the severance 
pay was for adjustment in his account, and his retired pay rate exceeding $2,500 
per year having caused his civilian employment to come within the prohibition 
of the dual employment act of July 31, 1894, as amended, 5 U.S.C. 62, the total 
compensation payments became an indebtedness, and the balance remaining 
after application of the two-thirds retired pay withheld under 5 U.S.C. 46d is 
for refund. 


To Penrose Lucas Albright, September 9, 1963: 

Reference is made to your letter dated July 23, 1963, in behalf of 
Commander James B, Robinson, USN, Retired, in effect requesting 
review of the matter of Commander Robinson’s indebtedness to the 
United States. 

It appears that Commander Robinson was honorably discharged 
from the United States Navy on June 30, 1958, having served more 
than 17 years; that upon his discharge he was paid severance pay in 
the amount of $17,280; that during the period from July 1, 1958, 
through March 29, 1963, he was employed by various Federal agencies 
and that he received compensation in the following amounts: Depart- 
ment of the Army, Corps of Engineers, July 1, 1958, to February 23, 
1959, $4,923.20; Treasury Department, United States Coast Guard, 
February 24, 1959, to December 26, 1959, $7,428.48; Public Housing 
Administration, Housing and Home Finance Agency, December 27, 
1959, to March 29, 1963, $31,960.80. It further appears that by action 
of the Board for Correction of Naval Records, approved by the Secre- 
tary of the Navy on March 28, 1963, Commander Robinson’s naval 
records were corrected to show that he was not discharged with sever- 
ance pay on June 30, 1958; that he continued on active duty until 
June 30, 1960; that prior to the completion of 20 years of total commis- 
sioned service, he was considered by a Board convened to recommend 
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officers in his category for continuation on the active list of the 
Regular Navy; that he was not recommended for continuation and, 
further, was reported as an officer whose performance of duty would 
not warrant retention on the active list under any circumstances. 
The Correction Board further recommended that payment of all 
amounts due be paid, less severance pay. 

Pursuant to the corrected records, Commander Robinson was cred- 
ited with active duty pay as an officer of the Regular Navy from 
July 1, 1958 to June 30, 1960, and retired pay from July 1, 1960. 
Since the records now show that he was not discharged on June 30, 
1958, there was required to be debited the amount of severance pay 
previously paid, and since he was on active duty for the period July 1, 
1958, through June 30, 1960, and in a retired pay status thereafter 
during which time pay accrued to him at a rate in excess of $2,500 
per year, his employment for the period July 1, 1958, through 
March 29, 1963, was considered within the prohibition of the dual 
employment statute of July 31, 1894, Ch. 174, 28 Stat. 205, as amended, 
5 U.S.C. 62. Hence, there was also debited the total civilian earnings 
for the mentioned period, $44,312.48. Two-thirds of his retired pay 
has been withheld and applied to reduce his indebtedness, pursuant to 
the act of July 15, 1954, Ch. 509, 68 Stat. 482, 5 U.S.C. 46d. 

You apparently concede that the 1894 statute is applicable to Com- 
mander Robinson’s Federal civilian employment subsequent to the 
correction board action, but urge that correction board action can- 
not place a person in a status where a prior legal act becomes an illegal 
one. You further contend that approved action of a correction board 
cannot retroactively change a person’s status but can only give rise 
to a claim, and payments based upon such claim. You invite atten- 
tion to the case of Robinson v. Franke, in the United States District 
Court for the District of Columbia, Civil Action No. 2204-59, decided 
August 18, 1960, and its attendant appeals, which you state established 
Commander Robinson’s de jure status as a civil employee. 

The act of July 31, 1894, provides, in pertinent part, as follows: 

No person who holds an office the salary or annual conpensation to which 
amounts to the sum of two thousand five hundred dollars shall be appointed to 
or hold any other office to which compensation is attached unless specifically 
authorized thereto by law * * *. 

The relevancy of the citation to the case of Robinson v. Franke is 
not apparent since that case was concerned with matters not in issue 
here and transpired prior to his application to the Board for Correc- 
tion of Naval Records. We are not in disagreement with your view 
as to Commander Robinson’s pay status prior to the correction of his 
naval records. He had been honorably discharged from the Navy 
and was a civil employee of the Federal Government. However, the 
corrected naval records, as they exist now, show that he continued 
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on active duty from July 1, 1958, through June 30, 1960, and that he 
was transferred to the retired list for years of service on July 1, 1960. 
This circumstance, irrespective of the correction board’s recommenda- 
tion regarding pay, invested in him certain statutory pay benefits, 
and concomittantly imposed upon him certain statutory restrictions 
and liabilities, from the effective dates mentioned in the correction, 
rather than from the date of the approval of the action by the Secre- 
tary of the Navy. See 34 Comp. Gen. 7 and 40 Comp. Gen 502. 

Of particular pertinency to the present matter, your attention is 
invited to the case of Seastrom v. United States, 147 Ct. Cl. 453 (1959). 
In that case, the court stated, with reference to the application of 
laws imposing liabilities on retired members, upon correction of naval 
records: 

In this respect it is true that at the time plaintiff was engaged in the “selling” 
activities, heretofore noted, he may not have been a retired officer. However, it 
was by plaintiff's own application for the correction of his records that he 
became entitled retroactively to the benefits of a retired status. When plain- 
tiff’s records were corrected, he became entitled as a retired officer only to retired 
pay for periods for which he was eligible under the law. The statute here 
involved prohibited payment of retired pay to a retired officer who was engaged 
in sales activities. * * * It follows that he never had a right to such retired 
pay and the mere fact that the retired pay was retroactive would not relieve 
the defendant of the duty to impose upon plaintiff the restrictions of the Sales 
Act. 

In summary, it is the conclusion of the court that plaintiff is a retired offi- 
cer who engaged in a form of selling to the Navy. His retired pay was subject 
to all statutory limitations on payment and he is not entitled to retain the retired 


pay paid him for the period from February 1955 through August 1956, when he 
was engaged in a form of selling to the Navy. 


By virtue of the Correction Board action, Commander Robinson 
must be regarded as an officer whose active duty status continued until 
June 30, 1960, and who, because of his subsequent retirement as an 
officer of the Regular Navy, received severance pay not payable in such 
circumstances. The same circumstances brought his civilian employ- 
ment with the United States Government within the prohibition of 
the 1894 statute. It follows that the amounts paid in connection with 
such employment must now be viewed as payments which must be 
refunded. 

In General Accounting Office Claims Division letter dated July 22, 
1963, you were advised that, upon receipt of any funds that may have 
been withheld from Commander Robinson by the several administra- 
tive offices, his account would be audited and he would be advised of 
the outstanding indebtedness balance. 

The action of the Claims Division, upon review, is sustained. 

You may be advised that we are in receipt of a check in the amount 
of $1,025 from the Public Housing Administration, covering 240 
hours of annual leave which Commander Robinson had to his credit 
at the time of his separation from that agency, as well as $7.50 bond 
balance. The check will be canceled, since it represents moneys to 
which Commander Robinson is not entitled. 
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[ B-152313 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations—Expiration Date Omission 


The omission of the expiration date of the prevailing wage determination 
made by the Secretary of Labor under the Davis-Bacon Act, 40 U.S.C. 276a, 
which occurred prior to the bid opening date scheduled in the invitation for 
construction work that included both a wage determination and a provision for 
equitable adjustment of the contract price should the wage rate determination 
expire after bid opening date and prior to award, does not require the with- 
holding of a contract award under the invitation, the bidders having competed 
on the basis of rates advertised in the invitation and, therefore, on an equal 
basis, and an equitable adjustment to the successful low bidder neither preju- 
dicing the Government nor the other bidders; however, while there is no legal 
objection to the award, every effort should be made to assure that contracts are 
awarded on the basis of current wage-rate determinations. 


Bonds—Bid—Sufficiency 


A deficiency in a bid bond submitted in an amount less than that required by 
the invitation for bids, but in an amount greater than the difference between the 
low and second low bids does not require rejection of the low bid, subsection 
1-10.102-5(b) of the Federal Procurement Regulations providing for acceptance 
of a low bid where the bid guarantee although less than the amount required by 
the invitation for bids equals or is greater than the difference between the price 
stated in the bid and the price stated in the next higher acceptable bid. 


To the Administrator, Veterans Administration, September 9, 1963: 


Reference is made to a letter dated August 16, 1963, from the con- 
struction contracting officer of your Agency, file 086D, requesting a 
decision on two questions arising in connection with the award of a 
contract under invitation for bids for performance of construction 
work under project No. 18-5077 at the Veterans Administration 
Center, Togus, Maine. 

The invitation for bids issued on June 21, 1963, solicited bids—to be 
opened July 30, 1963—for performance of certain construction work. 
Wage determination decision No. AB-26,360, dated April 11, 1963, 
was included in the specifications setting forth the minimum hourly 
wage rates to be paid under the contract pursuant to the Davis-Bacon 
Act, 40 U.S.C. 276a. These rates expired on July 9, 1963, but the 
expiration date was not included in the specifications. Clause 18(c) 
of the General Conditions provides as follows: 

Expiration of the above mentioned wage determination after the opening of 
bids but prior to award shall not require rejection of all bids and readvertising. 
An advisory opinion reflecting wage rates prevailing as of the date of award 
will be obtained from the Secretary of Labor which shall be incorporated into 
the contract pursuant to Clause 3(SF 23A) thereof. 

The first question presented is whether award may be made in the 
circumstances presented since no bidder was furnished any informa- 
tion regarding the expiration date of the wage rate decision and the 
wage rates applicable at the time of award would necessarily be 
required to be the subject of a new determination since the rates in the 
invitation expired before the opening of bids. 
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The Davis-Bacon Act, supra, requires that “The advertised speci- 
fications for every contract in excess of $2000 * * * for construction 
* * * shall contain a provision stating the minimum wages to be paid 
various classes of laborers and mechanics which shall be based upon 
the wages that will be determined by the Secretary of Labor to be 
prevailing.” We have held (40 Comp. Gen. 565; 42 id. 410) that the 
minimum wage rates so required cannot be incorporated in a contract 
in any way except as stipulated in the act—that is, by inclusion in the 
specifications on which bids or proposals were submitted. We have 
held also (40 Comp. Gen. 48) that a specification provision that con- 
tractors shall pay minimum wage rates as determined by the Secretary 
of Labor, whether such determinations are received by them before or 
after bid opening, would not be in accordance with the act. 

So far as the statute itself is concerned, there is no limitation of 
the time within which award may be made after advertising. The 
problem of expiration of the advertised wage rate arises solely from 
a regulation issued by the Secretary of Labor (29 CFR 5.4(a)) which 
provides that if a contract has not been awarded within 90 days after 
the date of the prevailing wage determination the determination shall 
no longer be effective and a new determination shall be requested. 

In 41 Comp. Gen. 593, March 13, 1962, we considered a case in which 
bids were opened on December 14, 1961, under an invitation containing 
minimum wage rates determined by the Secretary of Labor under 
date of October 16, 1961. Because of an allegation of error by one of 
the bidders no award was made within the 90-day period of effective- 
ness of the wage determination and it was proposed to make an award 
to the low bidder either at his bid price or at a price to be negotiated 
on the basis of a new prevailing wage determination. In rejecting 
this proposal we not only pointed out that award of a contract on a 
basis different from the provisions of the advertised specifications 
would be in violation of settled rules of competitive bidding, but stated 
further: “in situations involving a change in wage rates the Govern- 
ment properly could not require or permit an otherwise successful 
bidder to perform at his original price or a different price in the 
absence of a provision in the invitation for bids specifically providing 
for such procedure.” 

It is noted that the above-quoted clause in the invitation provides 
for an equitable adjustment of the contract price in those cases where 
a particular wage rate determination expires after the date of opening 
of bids and prior to award. It is assumed that the insertion of the 
clause in the invitation was for the purpose of complying with the 
exception implied in the quoted statement in 41 Comp. Gen. 593. 
It seems apparent also that the bidders competed on the basis of the 
rates advertised in the invitation and therefore on an equal basis, 
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and that an equitable adjustment to the successful low bidder would 
neither prejudice the Government nor the other bidders, 

Accordingly, while we feel that every effort should be made to 
assure that contracts are awarded on the basis of current wage-rate 
determinations, we see no legal objection to your awarding a contract 
under the present invitation. 

With regard to the second question presented and which deals with 
the sufficiency of the bid bond, your attention is invited to our decision 
in 40 Comp. Gen. 561 and part 1-10.102-5(b) of the Federal Procure- 
ment Regulations to the effect that rejection of a bid is not required 
where the amount of the bid guarantee, though less than the amount 
required by the invitation for bids, is equal to or greater than the 
difference between the price stated in the bid and the price stated in 
the next higher acceptable bid. Since the amount of the bid bond, 
as to which there is no controversy, is $60,000 and since this amount 
is greater than the difference between the amount of the low bid 
and the amount of the second low bid, the bid of the low bidder, The 
Raff Corporation, need not be rejected because of the deficiency in 
the bid bond. 


The papers are returned herewith as requested. 


[ B-128741 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Five Years of Service—Regular and Reserve Service 

The holding in Washburn v. United States, Ct. Cl. No. 11-62, decided March 6, 
1963, that a member of a Reserve component involuntarily released from active 
duty may combine Regular and Reserve service in determining eligibility for 
the readjustment pay provided under section 265(a) of the Armed Forces 
Reserve Act of 1952, as added by the act of July 9, 1956, 50 U.S.C, 1016(a), will 
be followed. and in the computation of the 5-year period of continuous active 
service immediately prior to separation to determine eligibility for the readjust- 
ment pay, the court holding and legislative history establishing no specific 
portion of the 5 years as a minimum period of duty in a Reserve component, 
readjustment pay should not be denied to a member who has only a limited 
amount of Reserve service within the 5-year period, provided he is actually 
serving on extended active duty in a Reserve capacity when involuntarily 
released. 36 Comp. Gen. 129, and numerous unpublished decisions, modified. 


To the Secretary of Defense, September 10, 1963: 

Further reference is made to letter dated May 24, 1963, from the 
Assistant Secretary of Defense (Comptroller) requesting decision as 
to whether this Office will follow the decision of the Court of Claims 
in the case of Washburn v. United States, Ct. Cl. No. 11-62, decided 
March 6, 1963. The Department of Justice has advised us by letter 
dated August 21, 1963, that the decision of March 6, 1963, has become 
final without change and no further judicial proceedings will be taken 
in the Washburn case. In the event we decide to follow the ruling 
in that case in the settlement of similar matters, the Assistant Secretary 
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requests our further decision as to what minimum period of active 
service in a Reserve component will be required for purposes of 
establishing eligibility for readjustment pay. The questions upon 
which decision is requested and a discussion of the matter are con- 
tained in Committee Action No. 320 of the Military Pay and Allowance 
Committee, Department of Defense, a copy of which was transmitted 
with the letter of May 24, 1963. 

In its opinion in the Washburn case the Court of Claims held that 
although the legislative history of section 265(a) of the Armed 
Forces Reserve Act of 1952, as added by the act of July 9, 1956, Ch. 
534, 70 Stat. 517, 50 U.S.C. 1016(a), is inconclusive, the Congress by 
the use of the language of the section intended that a member of a 
Reserve component, involuntarily released from active duty, should 
be permitted to combine service in a Regular component with service 
in a Reserve component, in determining eligibility for readjustment 
pay. In so holding, the court stated that there can be little doubt 
that the purpose of the section was to assist reservists involuntarily 
released after long periods of active duty in rehabilitating themselves 
in the civilian world and that it did not think that such members 
should be disqualified from receiving readjustment pay simply be- 
cause a part of that service had been performed as a Regular enlisted 
member. 

Section 265(a) of the act provides in pertinent part that a lump- 
sum readjustment payment is authorized to be paid to a “member of 
a reserve component who is unvoluntarily released from active 
duty * * * after having completed immediately prior to such re- 
lease at least five years of continuous active duty.” The 1956 act which 
added section 265 was repealed by the act of September 7, 1962, Public 
Law 87-651, 76 Stat. 506, which reenacted similar provisions as section 
687 of Title 10, United States Code. The court’s conclusion is contrary 
to our interpretation of the legislative history of the 1956 act as set 
forth in our decision of August 17, 1956, 36 Comp. Gen. 129, in which 
we concluded the Congress intended that only career reservists could 
qualify for readjustment pay and only after demonstrating an intent 
to make a career of Reserve service by serving on active duty as a 
reservist for at least 5 years. We pointed out in the decision, how- 
ever, that we had previously recognized that such language was sub- 
ject to being construed as permitting Regular and Reserve service 
to be combined for the purpose of qualifying for readjustment pay. 
While we believe that a careful reading of the history of the legislation 
supports our conclusion as to the type of active service necessary for 
qualification for readjustment pay, particularly in view of the fact 
that section 265(a) was enacted as an amendment to the Armed Forces 
Reserve Act of 1952 which is concerned solely with reservists and the 
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granting of benefits predicated on the performance of duty in their 
Reserve status, we do not find the court’s position to be so untenable 
or lacking in merit as to warrant its disregard in the disposition of 
matters before this Office. We will, therefore, accept and follow the 
decision of the Court of Claims in the Washburn case in the audit of 
accounts and settlement of claims involving readjustment pay, and 
our decision of August 17, 1956, 36 Comp. Gen. 129, and other similar 
decisions are modified accordingly. 

Having concluded that we will follow the Court of Claims ruling 
that a reservist may combine both Regular and Reserve service in 
computing the required 5-year period of continuous active duty im- 
mediately prior to separation in determining eligibility for readjust- 
ment pay, we find nothing in that holding or the legislative history of 
the statute concerned which would support the establishment of any 
specific portion of the 5 years as a minimum period of duty in a 
Reserve component for purposes of eligibility. Thus, readjustment 
pay should not be denied to a member who has only a limited amount 
of Reserve service within such period, provided he is actually serving 
on extended active duty in a Reserve capacity when involuntarily 
released from such duty and otherwise comes within the provisions 
of the statute. 


[B-139264] 


Pay—Retired—Status on Retired List—Subsequent to Judgment 
Award 


An Air Force captain discharged for disability with severance pay who subse- 
quently in Frith v. United States, 156 Ct. Cl. 188, is awarded a money judgment 
equal to retired pay computed on the grade of captain from date of discharge 
through date of judgment, less the disability compensation received from the 
Veterans Administration and the mustering-out payment received after release 
from active duty, may not on the basis of the decision continue to receive retired 
pay for periods subsequent to the period covered by the judgment in the absence 
of an appropriate correction of the officer’s records by the Air Force Board for 
the Correction of Military Records, the decision not bestowing on the officer 
any status in the Air Force, active or retired, and the money judgment neither 
affecting a change in the officer’s records that failed to disclose a military status 
subsequent to date of discharge, nor compelling executive action to effect the 
change. 


To the Secretary of the Air Force, September 10, 1963: 

Reference is made to the case of Captain Ollie T. Frith, AO 
1281535, who was awarded disability retired pay by the United 
States Court of Claims, Frith v. United States, 156 Ct. Cl. 188, for 
the period August 15, 1954, through the date of judgment. The 
court found Frith entitled to retired pay at the pay grade of captain 
on the basis of a disability rated at least 50 percent, less severance pay 
and less such benefits as he may have received from the Veterans 
Administration. 
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Headquarters United States Air Force furnished to the Retired 
Pay Division, Air Force Accounting and Finance Center, a DD Form 
424, Certification of Information for Retirement Pay, dated May 17, 
1962, which carries the notification that “Member entitled to retired 
pay at the grade of Captain from 14 August 1954, percentage evalua- 
tion 50%, per Court of Claims Decision Number 138-59 decided 
12 January 1962.” 

During the course of the audit of Air Force accounts by our Defense 
Accounting and Auditing Division it was revealed that in accordance 
with the above certification the Retired Pay Division established 
retired pay on a current basis to Frith at $231.51 per month, effective 
August 1, 1962, and made a retroactive payment of retired pay less 
Veterans Administration compensation for the period January 13, 
through July 31, 1962. 

Available records show that Captain Frith was released from active 
duty on October 5, 1946, that he served in the Officers’ Reserve Corps 
and Air Force Reserve, and was recalled to active duty on January 18, 
1951. On August 14, 1954, he was released from active duty by 
reason of physical disability. During this last tour of duty a medical 
board found Frith unfit for active military service on June 7, 1954. 
A Physical Evaluation Board made a similar finding on June 8, 1954, 
and recommended separation with severance pay. However, upon 
review by the Physical Review Council it was determined that Frith 
was fit for active military duty. On July 7, 1954, a Physical Evalua- 
tion Board again found Frith unfit for active duty and again recom- 
mended discharge with severance pay. The Physical Review Council 
did not concur and found the member fit for active duty. 

On August 2, 1954, the Air Force Physical DisabilityAppeal Board 
found that the member was unfit for duty, but that his disability was 
incident to his prior service, and recommended discharge for disabil- 
ity without severance pay. On August 14, 1954, Frith was discharged 
by reason of physical disability. On July 5, 1955, the Air Force Dis- 
ability Review Board affirmed the August 2, 1954, findings of the 
Disability Appeal Board. 

The Air Force Board for Correction of Military Records subse- 
quently found the officer unfit for duty based on the service-incurred 
disability rated at 20 percent. The Secretary of the Air Force 
approved the board’s recommendation that Frith’s records be corrected 
to show that he was discharged on August 14, 1954, by reason of physi- 
cal disability with entitlement to severance pay. Frith then decided 
not to accept the settlement of severance pay and filed suit in the Court 
of Claims, 

Prior to the Court of Claims decision, the Air Force had continu- 
ously denied retirement benefits to Frith because the officer was never 
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found to have a disability rating of 30 percent or more. Thus it 
appears that the certification for retired pay for periods subsequent 
to the judgment was based solely upon the court’s findings. It 
appears further that no orders directing Frith’s retirement were issued 
and that no action was taken to set aside the discharge effective 
August 14, 1954, as amended by the correction of record action. 

Under the court’s decision of January 12, 1962, the plaintiff became 
entitled to a judgment for a sum of money equal to retired pay com- 
puted on the grade of captain, for the period August 15, 1954, through 
January 12, 1962, less disability compensation received from the Vet- 
erans Administration and mustering-out payment received after 
release from active duty on August 14, 1954. The court’s decision 
did not, and could not, bestow on Frith any status in the Air Force, 
active or retired. The Court of Claims was simply awarding a judg- 
ment in the nature of money damages. 

In Patterson v. United States, 141 Ct. Cl. 435, 438 (1958), the court 
pointed out that the rendering of a money judgment “does not have 
the effect of actually changing an official record or of compelling exec- 
utive action.” In San Millan, Jr. v. United States, 139 Ct. Cl. 485, 
487 (1957), the court held that: 

* * * While it is true that this court cannot confer the status of disability 
retirement on a member or former member of the armed forces, any more than 
it can restore a wrongfully discharged civil service employee to his job with the 
Federal Government, it has long been held that this court has jurisdiction to 


render judgment for the pay which was denied the claimant by arbitrary or 
capricious actions of the administrative agency of the Government. 


See Friedman v. United States, 141 Ct. Cl. 239, 258-259 (1958) and 
the decision in Betts v. United States, 145 Ct. Cl. 530, 536 (1959) in 
which the court stated : 

This court has, of course, no authority to appoint persons to public office. It 


does have jurisdiction to award them money damages as compensation for viola- 
tions of rights granted to them by statute or regulation. 


DD Form 424, dated May 17, 1962, contains information that 
Frith’s retirement was effected under statutory authorization of Ch. 
61, Title 10, U.S. Code, and that his grade for retired pay purposes 
was determined under authority of section 1372, same title. That 
section pertains to retirements for physical disability under sections 
1201 and 1204. Those sections authorize retirement upon a determi- 
nation by the Secretary concerned and require a retirement order and 
a continuing military status as a prerequisite to their application. 
Since the record fails to disclose that Frith had a military status sub- 
sequent to the date of his discharge from the service on August 14, 
1954, in which he could have been retired, continuing retired pay is not 
authorized on the present state of the record solely on the basis of the 
Court of Claims decision of January 12, 1962. 
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Accordingly, there is no authority of law for the payment of retired 
pay for periods subsequent to the period covered by the judgment in 
the absence of an appropriate correction of the officer’s records 
through the Air Force Board for the Correction of Military Records. 
Our Defense Accounting and Auditing Division is being advised to 
take exceptions to such payments in the absence of such a correction. 


[ B-152049 J 


Military Personnel—Record Correction—Retired Pay—Annuity 
Election Deductions 


The retroactive adjustment of retired pay required by the correction of the 
military records of an officer in a Reserve component of the Army, effected 
under 10 U.S.C. 1552, to show his entitlement to retirement under Title III, 
Public Law 810, 80th Congress (now 10 U.S.C. 1331) as of June 1, 1956, is subject 
to reduction for an option 3 annuity election, dated October 11, 1954, under 
the Uniformed Services Contingency Option Act of 1953, as amended, 10 U.S.C. 
1431-1444, the election becoming operative June 1, 1956 when the officer retro- 
actively became entitled to Title III retirement pay and his May 27, 1960 
revocation of the election being ineffective, not having been made at least 5 
years prior to retirement as required before enactment of Public Law 87-831, 
dated October 4, 1961; therefore, the officer’s name having been placed on the 
retired list as of June 1, 1956, under a record correction the reduction in his 
retired pay does not constitute an administrative error refundable under 10 U.S.C. 


1445, nor does the officer’s protest to the deduction give rise to a concurrent 
claim. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, Sep- 
tember 10, 1963: 

Your letter of May 23, 1963, forwarded here by first indorsement 
of July 15, 1963, from the Office of the Chief of Finance, under D.O. 
No. A 716 allocated by the Department of Defense Military Pay and 
Allowance Committee, requests a decision on the propriety of paying 
the accompanying voucher stated in favor of Major Harold D. Gilman, 
0192655, Army of the United States, retired, for $1,704.03, repre- 
senting refund of the amounts by which his retired pay was reduced 
for the period from June 1, 1956, through December 31, 1962, to pro- 
vide an annuity for his dependents under the provisions of the Uni- 
formed Services Contingency Option Act of 1953, Ch. 393, 67 Stat. 
501, 10 U.S.C. 1431-1444. 

The records show that Major Gilman was born on May 8, 1896. 
He therefore attained the age of 60 years on May 8, 1956. You state 
that he accepted an indefinite appointment in a Reserve component 
of the Army effective December 22, 1922, and that on November 1, 
1953, which was the effective date of the Contingency Option Act, 
he was holding a Reserve commission inthe Army. He elected option 
3 on DA Form 1041 dated October 11, 1954, to have an annuity paid 
under that act to his dependents upon his death, at the rate of one- 
half of his reduced retired pay. A request for revocation of such 
election was made on DA Form 1041 dated May 27, 1960. 
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It is shown that under the provisions of 10 U.S.C. 1552 the Under 
Secretary of the Army on June 25, 1962, approved the findings, con- 
clusions, and recommendations of the Army Board for Correction 
of Military Records, and directed that all of the Department of the 
Army records of Major Gilman be corrected to show : 

a. that he was credited with sufficient points during the period from 1 July 
1949 to 15 February 1950 to reflect completion of 20 years of satisfactory service 
for retirement purposes within the meaning of Title III, Public Law 810, 80th 
Congress (now 10 U.S.C. 1831) ; and 

b. that he was placed on the Army of the United States Retired List in the 
grade of major on 1 June 1956, with entitlement to retirement pay from that 


date under the provisions of Title III, Public Law 810, 80th Congress (now 
10 U.S.C. 1331). 


It is stated that as a result of the correction, and under 38 Comp. 
Gen. 146 and 38 Comp. Gen. 246, Major Gilman was found to be enti- 
tled to gross retroactive retired pay of $5,662.16 for the period from 
June 1, 1956, through October 31, 1962, less a reduction of $1,660.89 
for his Contingency Option Act election for such period, and that 
continuing entitlement to monthly retired pay with a reduction of 
$21.57 existed. He was advised that as a result of the correction of his 
military records he was required to be considered for all purposes as 
having been retired effective June 1, 1956; that the election dated 
October 11, 1954, became operative on June 1, 1956; that the request 
for revocation dated May 27, 1960, was prohibited; and that prior to 
the enactment of Public Law 87-381 on October 4, 1961, 10 U.S.C. 
1431-1444 (Supp. ITI, 1959-1961), there were no provisions of law 
under which a retired member could modify or revoke his election. 

It is reported that settlement for the retroactive period was offered 
Major Gilman by letter dated November 9, 1962, and that the claim 
certificate attached to that letter showed that the reduction under the 
provisions of the “Retired Serviceman’s Family Protection Plan” was 
offered and intended as a part of the settlement of all claims based on 
the correction of his records. Major Gilman declined the offered 
settlement by letter dated November 17, 1962, stating that on Septem- 
ber 24, 1962, he had sent a formal request to the Secretary of the Army 
for withdrawal from the Retired Serviceman’s Family Protection 
Plan, and that if favorable action was taken by the Secretary, it would 
eliminate the deduction of $1,660.89 on the claim certificate. The Sec- 
retary of the Army, on December 6, 1962, approved Major Gilman’s 
request to withdraw from the Retired Serviceman’s Family Protec- 
tion Plan, effective December 31, 1962, and it is reported that the 
reduction in his retired pay was terminated effective December 31, 
1962. In his letter of December 15, 1962, Major Gilman stated that 
he had been informed that he had been permitted to withdraw from 
the “Family Protection plan” effective December 31, 1962, and that 
he did not know what effect such action would have on the deduction 
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of $1,660.89 on the claim certificate which was sent to him for signa- 
ture with the letter of November 9, 1962. However, the claim certifi- 
cate was signed by him in duplicate and returned. It appears that the 
amount in question was deducted when payment was made to Major 
Gilman for the period from June 1, 1956, to October 31, 1962, and 
that monthly deductions of $21.57 for November and December 1962 
increased the total of such deductions to $1,704.03. 

You state that it appears that the administrative action taken in 


this case was correct, but that doubt now exists as to whether : 

a. The protests should have been considered as a concurrent claim arising 
out of the same correction of records so that refund may be made on the present 
record of all amounts of reduction withheld under Retired Serviceman’s Family 
Protection Plan. 

b. The acceptance precludes further correction of the same records under 
Title 10, United States Code, Section 1552, to show that Major Gilman did not 
make a valid election under the Retired Serviceman’s Family Protection Plan 
and, therefore, amounts of reduction under Retired Serviceman’s Family Pro- 


tection Plan would be refundable. ; 

ce. The reduction constitutes an administrative error, and therefore, refund- 
able under the authority governing the correction of administrative deficiencies 
as contained in Section 1445 of Title 10, United States Code, as amended. 


Section 3(a) of the Contingency Option Act, as amended by the 
act of April 29, 1954, Ch. 176, 68 Stat. 64, 37 U.S.C. 372(a), provided, 
among other things, that an active member, who, prior to August 8, 
1953, had completed 18 years of service which was creditable in the 
computation of active duty pay in the uniformed service of which he 
was a member might elect, within 1 year after the effective date of the 
act (November 1, 1953), to receive a reduced amount of any retired 
pay which might be awarded him as the result of service in his uni- 
formed service in order to provide one or more of the annuities speci- 
fied in section 4, 10 U.S.C. 1436, payable after his death in a retired 
status to his widow, child, or children, if such widow, child, or chil- 
dren were living at the time of his retirement. It was specifically 
provided in section 3, 10 U.S.C. 1434, that the terms of an election 
made under that section might be modified or revoked by a member 
at any time prior to his retirement but that any modification or revo- 
cation so made should not be effective if he retired within 5 years after 
the date such modification or revocation was made. 

Effective August 10, 1956, the Contingency Option Act was super- 
seded by Ch. 73, Title 10, U.S. Code, which includes sections 1431 to 
1444, Subsection (b), which was added to section 1436 by the act of 
October 4, 1961, Public Law 87-381, 75 Stat. 811, 10 U.S.C. 1436(b), 
reads as follows: 


Under regulations prescribed under section 1444(a) of this title, the Secretary 
concerned may, whenever he considers it necessary because of the member’s severe 
financial hardship, allow him to withdraw from participation in an annuity 
program under this chapter, when requiring the member to continue to partici- 
pate in the program would violate equity and good conscience. The absence of 
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an eligible beneficiary shall not of itself be a basis for such action, However, no 
amounts by which retired or retainer pay is reduced may be refunded to him 
under this subsection. 


The 1961 act also amended Chapter 73 by adding section 1445 which 
reads as follows: 

Whenever he considers it necessary, the Secretary concerned may, under regu- 
lations prescribed under section 1444(a) of this title, correct any election, or 
any change or revocation of an election, under this chapter when he considers 
it necessary to correct an administrative error. Except when procured by fraud, 


a correction under this section is final and conclusive on all officers of the United 
States. 


Payments based on corrections of military or naval records effected 
under 10 U.S.C. 1552 are required to be made in the amounts deter- 
mined to be due by applying pertinent laws and regulations to all the 
material facts shown by the records so corrected. 34 Comp. Gen. 7. 
Accordingly, if a member’s corrected records show that his name was 
placed on a retired list retroactively, his rights are for determination 
on the same basis as they would have been determined had his name 
in fact been so placed on the retroactive date. Major Gilman’s rights 
are for determination, therefore, on the same basis as they would have 
been determined had his name been placed on the retired list on 
June 1, 1956. 

It appears that on November 1, 1953, the effective date of the Con- 
tingency Option Act, Major Gilman had completed 20 years of satis- 
factory service as defined in section 302 of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, Ch. 708, 62 Stat. 
1087, 10 U.S.C. 1036a. Hence, he was an “active member” for the 
purposes of the Contingency Option Act (section 2(c), 67 Stat. 501, 
37 U.S.C. 371(c) (Supp IT, 1952 Ed.)), and as he had theretofore 
completed over 18 years of service under section 3(a) of that act, as 
amended, he could make an election of benefits under that act within 
1 year after its effective date. Since he made an election on Octo- 
ber 11, 1954, which was within the specified 1-year period, such elec- 
tion was a valid and timely election. Also, since his name was placed 
on the retired list as of June 1, 1956, and since the statute, prior to its 
amendment by the 1961 act, did not permit the revocation of a valid 
and timely election unless made at least 5 years prior to the date of 
retirement, the attempted revocation of May 27, 1960, was ineffective 
to revoke the election of October 11, 1954. 

In the circumstances, we find no basis for considering that the 
reduction in Major Gilman’s retired pay constitutes an administra- 
tive error and that it is, therefore, refundable under the authority 
governing the correction of administrative errors as contained in 
10 U.S.C. 1445. Nor do we find anything in the file which would indi- 
cate that Major Gilman’s protests should have been considered as a 
concurrent claim arising out of the same correction of records so that 
payment may be made on the present record of the amounts withheld 
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from his retired pay, since there is no legal basis for paying such 
amounts in any event. Accordingly, payment on the voucher, which 
is retained here, is not authorized on the present record. 

Your question as to the legal effect of a further correction of the 
officer’s record is hypothetical, and the answer thereto necessarily 
would depend on what correction, if any, is made. Accordingly, no 
answer to that question is appropriate at this time. 


[ B-152226 J 


Quarters Allowance—Dependents—Missing Wife 


The administrative discontinuance of an enlisted member’s class Q allotment 
upon receipt of information of the long, unexplained absence of his wife, and the 
suspension of crediting his account with a basic allowance for quarters consti- 
tuting a determination of dependency and relationship under sections 10 and 11 
of the Dependents Assistance Act of 1950, as amended, 50 U.S.C. App. 2210 and 
2211, which determination is conclusive and final and not subject to review in 
any court or by any accounting officer of the Government, except for fraud or 
gross negligence, the member is not entitled to be credited following the disap- 
pearance of his wife with a basic allowance for quarters on her behalf; however, 
should the member subsequently establish by acceptable evidence that he had 
and has a dependent wife and should an allotment for her be reinstated, the 
member would be entitled to retroactive credit for the quarters allowance. 


To Major M. T. Ebetino, Department of the Army, September 10, 
1963: 

By first indorsement dated May 23, 1963 (received here August 8, 
1963), the Army Finance Center forwarded your letter of May 17, 
1963, with enclosures (allocated D. O. No. A-719 by the Department 
of Defense Military Pay and Allowance Committee), requesting an 
advance decision primarily with respect to whether you are authorized 
to credit Sergeant John D. Savercool, RA 39038307, with a basic 
allowance for quarters on account of a dependent wife for the periods 
May 1 to December 31, 1962, at the rate of $77.10 per month and from 
January 1 to April 30, 1963, at the rate of $105 per month. 

You say that information received from Sergeant John D. Saver- 
cool and correspondence in his Financial Data Records Folder indi- 
cate that his wife has been missing since June 4, 1959, while he was 
stationed in Korea. The Sixth United States Army Criminal Inves- 
tigation Division was notified and was unable to locate her in northern 
California. Sergeant Savercool returned to the United States in 
December 1959 on 45 days’ emergency leave to locate his wife which 
he was unable to do. All known information pertaining to her dis- 
appearance is on file with the San Francisco, California, Police 
Department. Class Q allotment of $137.10 for member’s wife, Mrs. 
Gladys N. Savercool, was discontinued effective April 30, 1962, upon 
receipt of information from the member’s commanding officer that 
Mrs. Savercool has been missing since June 1959. The Chief of 
Finance, Department of the Army, has recommended the credits for 
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basic allowance for quarters be suspended if member is receiving 
basic allowance for quarters currently. You also say that doubtful 
entitlement to basic allowance for quarters exists because of the 
following factors: 

a. The long, unexplained absence of the member’s wife. 

b. The member is not visibly contributing support to an existent 
wife. 

c. The very real potential that the member may no longer have a 
dependent because of death or possible legal action initiated by the 
wife without his knowledge. 

d. Class Q allotment checks for the period June 1959 through 
April 1962 with the exception of the check for June 1959, which 
appears to have been cashed by Mrs. Savercool, and three other 
checks admittedly cashed by the member, are currently outstanding 
and in the possession of the member. 

e. No evidence or information has been. obtained which would 
indicate that the wife may return within a reasonable period of time. 

You request advance decision on the following questions : 

a. May the member’s pay account be recredited basic allowance 
for quarters at the rate prescribed for a member with a dependent 
for the period May 1, 1962 through December 31, 1962? 

b. If the answer to the preceding question is in the affirmative, 
must deductions for the class Q allotment be made to include the 
member’s mandatory contribution of $60 per month ? 

c. May the member’s pay account be recredited basic allowance 
for quarters for the period January 1, through March 31, 1963, which 
was collected by adjustment action on April 16, 1963? 

d. May the member be credited basic allowance for quarters on 
behalf of his wife from April 1, 1963, the date credits were stopped 
pending determination of entitlement ? 

In determining whether a member has a lawful wife within the 
meaning of the statutory provisions authorizing increased rental 
allowances, which would be equally applicable to a member whose pay 
account is credited with basic allowance for quarters on account of a 
dependent wife, this Office has proceeded on the theory that the lan- 
guage of the statutes, generally, with exceptions not here material, 
relieves a member claiming such allowances on account of a lawful 
wife from showing that she is in fact dependent on him for her 
support or that he actually does support her. That view is con- 
sistent with the decisions of the Court of Claims in Strauss v. United 
States, 73 Ct. Cl. 690, and Rawlins v. United States, 93 Ct. Cl. 231. 

Under the provisions of section 4 of the Dependents Assistance Act 
of 1950, 64 Stat. 795, 50 U.S.C. App. 2204(h), a member is entitled 
to a credit for basic allowance for quarters only if he has the required 
allotment in effect for the support of his dependent. The statute 
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presupposes the existence of a dependent who will receive the benefits 
of the allotment. Compare 37 Comp. Gen. 451. While it is recognized 
that where a person is shown to have been alive at a certain time, it is 
presumed or inferred that he was alive at a subsequent time (25 C.J.S. 
Death, section 5), the fact that the member had a dependent on a 
fixed date does not necessarily support the conclusion that he con- 
tinued to have such a dependent for quarters allowance purposes where 
the dependent’s absence or whereabouts remains unexplained. We 
do not believe that Congress intended that a member’s pay account 
would be credited with a basic allowance for quarters on account of a 
dependent where, as in this case, the dependent has disappeared and 
her long absence or whereabouts remains unexplained. 

While Sergeant Savercool had a lawful wife prior to June 4, 1959, 
her continued unexplained absence since that time suggests the pos- 
sibility that the marital relationship between the parties was dissolved 
by death or a final decree of divorce. In cases such as this, where 
there is substantial doubt as to whether a claimant is entitled to 
payment, the burden is on the claimant to prove his claim and all 
matters incidental thereto requisite to establish the clear legal liability 
of the United States and his right to payment. Longwill v. United 
States, 17 Ct. Cl. 288, and Charles v. United States, 19 Ct, Cl. 316. 

It is our view that the long and unexplained absence of Sergeant 
Savercool’s dependent renders the matter too doubtful to warrant a 
conclusion that the member is entitled to be credited with the basic 
allowance for quarters on her behalf after June 1959. Moreover, it 
appears that the administrative action taken to discontinue the mem- 
ber’s class Q allotment of $137.10 for his wife effective April 30, 1962, 
upon receipt of information from the member’s commanding officer 
that the wife has been missing since June 1959, and the suspension of 
crediting basic allowance for quarters currently in effect constituted 
a determination of dependency and relationship under the provisions 
of sections 10 and 11 of the Dependents Assistance Act of 1950, as 
amended, 50 U.S.C. App. 2210 and 2211, which determination is con- 
clusive and final and not subject to review in any court or by any 
accounting officer of the Government except for cases involving fraud 
or gross negligence. 

Accordingly, on the present record, it must be concluded that 
Sergeant Savercool is not entitled to credit of a basic allowance for 
quarters on account of a dependent wife after June 1959. In the 
event it is subsequently established by acceptable evidence that he had 
and has a dependent wife and the Secretary reinstates the allotment to 
her, it appears that he would be entitled to a retroactive credit of the 
quarters allowance as provided by the statute. In the light of the 
answer to question a, no answer is required to the remaining questions. 
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Therefore, you are not authorized to make payment on the submitted 
voucher, which, with supporting papers, is retained in this Office. 

The allotment checks covering the period June 1959 through April 
1962, mentioned in your submission, are the subject of a bill, H.R. 
5422, which would confer jurisdiction on the United States District 
Court for the Eastern District of Texas to hear, determine, and render 
judgment on the claim of Sergeant Savercool against the United 
States for the proceeds of those checks which were issued to his wife, 
Gladys N. Savercool. In our report on that bill, we are advising the 
Chairman, Committee on the Judiciary, House of Representatives, 
that if Sergeant Savercool will surrender the unpaid checks in his 
possession and submit a cancellation of his class Q allotment in favor 
of Mrs. Savercool retroactive to July 1, 1959, the Department of the 
Army will take appropriate action to reimburse him for the amount 
of the checks less any credit he received for basic allowance for 
quarters during the period covered by those checks. 


[ B-151007 J 


Statutes of Limitation—Claims—Transportation—Date of Ac- 
crual—Supplemental Payments 

A second supplemental bill for additional freight charges to transport scrapers, 
NOIBN, tractor drawn, from a transit station, under a Government bill of lading, 
received in the General Accounting Office, September 19, 1962, more than 3 years 
after payment of the original transportation charges on March 6, 1959, may not 
be paid on the basis that the claim was filed less than 3 years after payment 
of additional charges in February 1962, the 3-year statute of limitation provided 
by section 322 of the Transportation Act of 1940, as amended by Public Law 
85-762, 49 U.S.C. 66, for filing claims cognizable by the General Accounting 
Office, beginning to run from date of payment of the original charges and not 
from date of payment of a supplemental claim, to permit otherwise could extend 
the payment period indefinitely, defeating the purpose of the statute and, there- 
fore, the original transportation charges of the carrier having been paid March 6, 
1959, claim for the second supplemental bill received September 19, 1962, is 
barred. 


To the Atchison, Topeka and Santa Fe Railway Company, Septem- 
ber 12, 1963: 

In your letter of January 22, 1963, file G—649235, you request recon- 
sideration of our letter of January 8, 1963, advising you that your 
claim in the amount of $426.93 per your supplemental bill No. 
649235-A for additional freight charges alleged to be due for the 
transportation of two scrapers, NOIBN, tractor drawn, from Prairie, 
Mississippi, a transit station, to Gallagher, New Mexico, under Gov- 
ernment bill of lading No. AF-T-106172, dated January 5, 1959, was 
barred. This shipment moved from McNair, North Carolina, to the 
transit station under Government bills of lading Nos. AF-7837962 
and AF-7837965 dated January 20, 1958. 

For this service you originally claimed and were paid on March 6, 
1959, charges in the amount of $469.56 for the outbound movement. 
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No exceptions were found here in the audit of the payment voucher. 
Subsequently, a supplemental bill, Supp. No. 649235, in the amount 
of $279.23, representing an additional charge for the outbound move- 
ment under bill of lading AF-T-106172, was received in our Office 
on March 6, 1961. The amount claimed by that bill was allowed in 
full by our certificate of settlement dated January 19, 1962, which it 
appears from your letter was paid on February 12 or 14, 1962. 

Your supplemental bill No. 649235-A, in the amount of $426.93, 
was received in our Office on September 19, 1962. As this was more 
than 3 years after the first payment on March 6, 1959, the bill and 
accompanying papers were returned to you on January 8, 1963, with 
our Form letter T-392, advising that the claim was barred by section 
322 of the Transportation Act of 1940, as amended by Public Law 
85-762, 49 U.S.C. 66. In your letter of January 22, 1963, you protest 
this action and allege that your claim was filed less than 3 years after 
the second payment on February 12 or 14, 1962, stating that: 


inasmuch as the Transportation Act establishes the time limit of three years 
from the date of the payment of charges, question arises as to which date should 
be used in determining the three year statutory period. 


Nowhere in the hearings or in the report by the Congress during 
consideration of the bills which became Public Law 85-762 is it sug- 
gested that the period should run from the date of a supplemental 
payment rather than from the date of original payment. On pages 20 
and 21 of the printed hearings before a Subcommittee on Interstate and 
Foreign Commerce, House of Representatives, concerning H.R. 8742, 
H.R. 8743 and S. 377, 85th Congress, which became Public Law 85-762 
of August 26, 1958, there is a record that, on April 30, 1958, Mr. Edwin 
L. Fisher, then General Counsel, U.S. General Accounting Office, was 
asked by Congressman Joseph P. O’Hara of Minnesota whether the 
statute would begin to run from the time of the service or the time of 
billing. The following discussion, on such point, is there reported: 


Mr. Fisher. Under these bills it is—at least it is all prospective—generally, 
from the date of payment. Or, if carriers paid and we audited the account and 
make a deduction, then, when we deduct, the statute of limitations would 
start from that time. 

Mr. O’Hara. That would work the same way with the carrier? I mean the 
8-year statute from the time of payment would apply to the carrier? 

Mr. Fisher. He would have 3 years to file a claim for an additional amount. 

Mr. O’Hara. For an additional amount from the time the Government pays? 

Mr. Fisher. That is right. 


Such colloquy seems clearly to indicate the payment from which the 
3-year statutory period would run was the initial payment of the 
carrier’s bill prior to our audit. 

In H. Rept. No. 2346, dated August 1, 1958, on H.R. 8742, 
page 5, the purpose of the proposed amendment to section 322 of the 
Transportation Act is stated as follows: 


This amendment puts a limit of 3 years on the time the General Accounting 
Office may make deductions; reduces from 10 to 3 years the time a carrier may 
file a claim with the General Accounting Office; * * *. 
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It is clear therefore that the amendment which became the second 
proviso to section 322 was intended to reduce the previous 10-year 
period to 3 years. The 10-year act began to run from the date the 
service was performed and is not extended by allowance of a claim 
during the period. A supplemental bill presented after the expira- 
tion of the 10-year period is a new claim barred by the statute. 36 
Comp. Gen. 360; id. 362. If the 3-year period under the present 
act could run from any supplemental payment, the period could be 
extended almost indefinitely and thus defeat the express purpose of 
the amendment. 

The legislative history of Public Law 85-762 also indicates that 
one purpose of the amendment to section 322 was to create equality 
of treatment between the Government and the carriers and to put 
an end to the assertion many years after rendition of the service of 
claims for or against the Government. In this connection see the 
testimony of Mr. Edwin L. Fisher, then General Counsel of the Gen- 
eral Accounting Office, in House Hearings of April 30, 1958, men- 
tioned above, at pages 15 and 20, and the testimony of Mr. Edgar 
Watkins, who appeared for National Motor Freight Traffic Associa- 
tion, and the American Trucking Association, Inc., printed at page 
34 of the report of such hearings. Ifa claim could be submitted and 
considered for a period of 3 years from any previous supplemental 
payment, the purpose of precluding the assertion many years after 
rendition of the service of claims, would, like the previously con- 
sidered purpose of reducing the period from 10 years to 3 years, be 
frustrated. 

Finally it is a settled principal of statutory construction that a 
word used more than once in a statute or section of a statute has the 
same meaning, in the absence of evidence to the contrary. United 
States v. Cooper Corp., 312 U.S. 600; Atlantic Cleaners & Dyers v. 
United States, 286 U.S. 427, 433. 

Section 322 of the Transportation Act of 1940, as amended, 49 U.S.C. 
66, provides: 

Payment for transportation of the United States mail and of persons or 
property for or on behalf of the United States by any common carrier subject 
to the Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 
1938, shall be made upon presentation of bills therefor, prior to audit or settle- 
ment by the General Accounting Office, * * *: Provided further, That every 
claim cognizable by the General Accounting Office for charges for tranportation 
within the purview of this section shall be forever barred unless such claim 
shall be received in the General Accounting Office within three years (not 


including any time of war) from the date of * * * (2) Payment of charges for 
the transportation involved, * * *. [Italics supplied.] 


The word “payment” beginning this section refers to payment of the 
original bill prior to audit or settlement by the General Accounting 
Office, and the evidence, as indicated above, supports a like construc- 
tion of the word in the second proviso to the same section. 
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Accordingly, the action taken in advising you that your claim by 
supplemental bill No. 649235-A was barred appears proper and is 
sustained. 


[ B-152261 J 


Bids—Competitive System—Two-Step Procurement—First Stage 
Determinations 


An award under the second part of a two-step procurement to a bidder who, 
although not issued an invitation to bid, the technical proposal under the first 
step of the procurement having been considered unsatisfactory and not suscepti- 
ble of being made acceptable, and paragraph 2-503.2 of the Armed Services Pro- 
curement Regulation requiring acceptability of the technical proposal for 
eligibility to bid, upon informal advice of the unacceptability of the first-step pro- 
posal corrected the deficiencjes within 3 days and submitted an acceptable 
revised proposal prior to opening of bids would be a valid award, even though 
ordinarily revised proposals received after date set for submission are not con- 
sidered, the speed with which the bidder revised the technical proposal demon- 
strating ability to have met the deadline submission date for revision of proposals 
reasonably susceptible of being made acceptable had notice been furnished in 
accordance with paragraph 2-503.1(b) (vi) of the unacceptability of the first-step 
proposal and basis for the determination. 


To the Secretary of the Navy, September 12, 1963: 


We have a letter of August 9, 1963, with enclosures, reference R1.2, 
signed by the Acting Assistant Chief for Purchasing, Bureau of Sup- 
plies and Accounts, requesting our decision on the validity of a pro- 
posed award to the Sun Electric Company under Invitation for Bids 
No. IF B-62269-10-63 issued June 17, 1963 by the Naval Air Develop- 
ment Center as the second part of a two-step procurement for the 
purchase of mobile load banks, electrical power plant test sets. 

The first step of the procurement resulted in the issuance on May 9, 
1963 of RFP No. 146Q soliciting technical proposals for the item to 
be procured. Under the terms of the RFP, technical proposals were 
to be submitted by the close of business on May 31, 1963. Interested 
parties were warned that the invitation for bid under the second step 
would be issued only to those sources whose technical proposals sub- 
mitted in the first step were determined to be acceptable. 

Six technical proposals were received. After evaluation three, in- 
cluding that submitted by the Sun Electric Corporation, were con- 
sidered technically unsatisfactory and not reasonably susceptible of 
being made acceptable. The other three proposals, including one 
from Avtron Manufacturing, Inc., were regarded as reasonably sus- 
ceptible of acceptance providing certain changes in design were made 
and certain questionable design items were confirmed. The three 
firms in this latter category were contacted on June 6, 1963, advised 
of the deficiencies in their technical proposals and the necessary cor- 
rections and told that the changes and confirmation would have to be 
received not later than June 10, 1963. Each complied within the time 
set and qualified technically. On June 17, 1963, the invitation was 
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issued to these three firms as the second step of the two-step formal 
advertising procedure. 

The other three firms were advised by letters of June 21, 1963, that 
their technical proposals were not acceptable and that they would not 
be asked to bid on the second step. On the same date, June 21, 1963, 
a representative of Sun Electric visited the Air Development Center 
and was advised that his company would not be asked to bid and the 
reasons therefor. Presumably as of a result of the conversation, Sun 
Electric submitted an amendment to its original technical proposal 
on June 24. A technical review resulted in the conclusions that the 
deficiencies noted earlier had been corrected and the Sun proposal 
as amended was technically acceptable. Sun was then given a copy 
of the invitation. 

Bids were opened as scheduled on June 25, 1963. The low bid was 
received from Sun Electric, the second low bid from Avtron. Avtron 
has protested consideration of the Sun bid on the basis that under the 
terms of the RFP and of par. 2-503.2, Armed Services Procurement 
Regulation, only those firms whose technical proposals were evalu- 
ated and determined to be acceptable under the first step were eligible 
to submit a bid. 

With respect to the propriety of an award to Sun the contracting 
officer states : 

While the Sun Electric Company’s technical proposal was deficient as orig- 
inally submitted, the company, within three days after being advised that their 
technical proposal was not being considered, submitted a revised technical pro- 
posal that was acceptable. The contracting officer is of the opinion that had Sun 
Electric been advised of the rejection of their technical proposal prior to the 
issuance of the Step 2 Invitation for Bids, Sun Electric would have immediately 
requested the contracting officer to reconsider the rejection of Sun’s proposal 
and is further of the opinion that the contracting officer would have approved the 
submission of a revised proposal. The contracting officer feels such approval 
would have been granted because, of Sun’s prior experience in the manufacture 
of load banks and because it is apparent from the speed with which Sun has sub- 
mitted an acceptable proposal that the technical proposal as originally submitted 
was reasonably susceptible of being acceptable (as provided in ASPR 
2-508.1(b)(v)). 

We have held that in two-step procurements it is proper to refuse 
after the date set for submission to consider revisions to technical pro- 
posals considered unacceptable. See 40 Comp. Gen. 40; id 35; 
B-148407, May 3, 1962. We do not believe that under ordinary cir- 
cumstances the position stated in the cited decisions should be regarded 
as giving the contracting agency an option to determine whether in a 
given case further negotiations will be held on unacceptable pro- 
posals. To recognize such option, except to the extent permitted 
under ASPR 2-503.1(c), would leave contracting officers open to 
allegations of unequal treatment of bidders. In this instance, how- 
ever, we note that the amendment received from Sun on June 24 
covered approximately a page and a half, including address, salutation, 
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introductory material, closing and signature. We note also the 
contracting officer’s position that the Sun proposal could properly 
have been placed—subject to clarification and design change as were 
the other three—in the acceptable category initially. 

ASPR 2-503.1(b) (vi) requires prompt notification to firms whose 
technical proposals are determined to be in the unacceptable category 
including a general statement of the basis for such determination. 
We can not say the requirement for prompt notification was met in 
this instance since presumably the determination was made prior to 
June 6 while firms submitting unacceptable technical proposals were 
advised only by letter of June 21. On the basis of the speed with 
which Sun amended its technical proposals to an acceptable form it 
seems reasonable to conclude that, given notice on June 6, Sun would 
have been able to submit an acceptable proposal by the deadline date 
of June 10 and the basis for Avtron’s protest would not have applied. 

Under normal circumstances we would be of the view that the Sun 
bid could not be considered for failure to conform to the cited lan- 
guage of the RFP and ASPR. To hold otherwise would mean that 
a firm submitting an unacceptable technical proposal would be given 
an additional period to render it acceptable beyond that allowed firms 
whose technical proposals were initially placed in the acceptable cate- 
gory. In this case, however, since Sun had in fact even less time to 
amend its technical proposal than was given to the three firms in the 
acceptable category, and since apparently it is reasonable to conclude 
that Sun was incorrectly placed in the unacceptable category origi- 
nally, and since the situation arose in material part because of the 
failure to give Sun the prompt notification required by regulation, 
we will not in this instance object to award to the low bidder. 

The papers which you requested be returned in the letter of August 9 
are enclosed. 


[ B-151121 J 
Bidders—Qualifications—lIntegrity, Ete. 


The low bid under a small business set-aside submitted by a firm which had 
substantially performed many contracts within the time and manner required, 
but had been dilatory in meeting relatively minor requirements of the contract, 
which although not sufficiently significant to warrant termination for default 
had the cumulative effect of unduly increasing the Government’s burden of ad- 
ministration, may be rejected notwithstanding the issuance of a certificate of com- 
petency under section 8(b) (7) of the Small Business Act, 15 U.S.C. 637(b) (7), 
which although conclusive on the contracting officer pursuant to para- 
graph 1-7056(a) of the Armed Services Procurement Regulation as to the capac- 
ity and credit of the bidder, elements of ability to perform, is not conclusive as 
to the elements of willingness to perform—perseverance, tenacity, or integrity— 
and the contracting officer finding the firm on the basis of substantial evidence 
deficient in performance not as a result of lacking capacity, but due to consistent 
failure to apply tenacity and perseverance to do an acceptable job may reject 
the low bid. 
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To the Secretary of the Army, September 13, 1963: 


By letter of March 21, 1963, with enclosures, our opinion was re- 
quested as to whether the low bidder under Invitation for Bids No. 
ENG-11-032-63-10 for rehabilitation of building 350, Rock Island 
Arsenal, Illinois, may be rejected as nonresponsible and award made 
to the second low bidder at an increased cost to the Government of 
$3,446 despite the issuance of a Certificate of Competency (COC) to 
the low bidder by the Small Business Administration. 

Bids in response to the invitation, a 100 percent small business set- 
aside, were opened on November 13, 1962. The low responsive bid 
was submitted by the Pathman Construction Company at $318,361. 
The contracting officer was unable to find the Pathman Company a 
responsible bidder, and after reference of the matter by him to the 
Small Business Administration, that agency issued Pathman a Certifi- 
cate of Competency for the job on January 25, 1963, over the objections 
of the contracting agency. 

Notwithstanding the issuance of the COC, the contracting officer 
proposes to reject the low bidder as not responsible, having concluded 
from a review of the history of the eleven contracts performed or now 
being completed by Pathman for the Chicago District, Corps of Engi- 
neers, that the firm and particularly its president have shown “a lack 
of perseverance and tenacity in accomplishing his mission”, and a 
“casual indifference to, or a complete disregard of” requirements of 
contracts and requests of contracting officer representatives. The con- 
tracting officer has further concluded from the record that “the sin- 
cerity and integrity” of the firm’s president are not of acceptable 
standards and that repetition of the same deficiencies over several 
contracts demonstrates “willful and deliberate failures” to comply 
with contract requirements. 

It is provided at 10 U.S.C. 2305(c) that contract awards pursuant 
to formal advertising shall be made to “the responsible bidder” whose 
bid is responsive and will be most advantageous to the United States. 

It is well settled that the determination of a bidder’s responsibility 
involves the exercise of a considerable range of discretion, and our 
Office has consistently adhered to the rule that the administrative 
determination will not be questioned unless arbitrary, capricious or not 
based on substantial evidence. 38 Comp. Gen. 131; 37 Comp. Gen. 
430,435. This rule has been applied even though for the same type of 
contract, at approximately the same time and based on the same infor- 
mation the same bidder had been accepted as responsible by one agency 
and rejected by another. 39 Comp Gen. 468, 472. 

It also has been settled by numerous decisions of our Office and of 
courts, both State and Federal, that responsibility, as used in stat- 
utory enactments requiring award of public contracts to the lowest 
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responsible bidder, embraces not merely pecuniary ability and physical 
capability to perform, but also more personal attributes of character 
or integrity, which have been variously stated as the bidder’s “suita- 
bility for the task, and those qualities which he must necessarily have 
in order to be able to perform the contract” (Best v. City of Omaha, 
(Neb.) 293 NW 1161); “skill, judgment, and integrity necessary to 
a faithful performance of the contract” (Williams v. City of Topeka, 
(Kans.) 118 P. 864, 388 LRA (NS) 672) ; “ability to promptly, faith- 
fully, and conscientiously perform the work” (State v. Richards, 
(Mont.) 40 P. 210, 28 LRA 298; “promptness, faithfulness, and capac- 
ity and ability to do work” (Wilson v. City of New Castle, (Pa.) 152 
A. 102. 

By the act of June 11, 1942, 56 Stat. 351, 50 U.S.C. App. 1101 (1946 
Ed.), authority to make the determination of responsibility of small 
business bidders was partially taken away from the procuring agencies 
and vested in the predecessor of the Small Business Administration. 
Under section 2 of the act, 50 U.S.C. App. 1102 (1946 Ed.), the Chair- 
man of the War Production Board was empowered to certify to Gov- 
ernment procurement officers with respect to the capacity and credit 
of a small business to perform a specific Government procurement 
contract, and under section 3, 50 U.S.C. App. 1103 (1946 Ed.), procure- 
ment officers of the Government were directed to accept such certifica- 
tion as conclusive as to those factors. Currently the Small Business 
Administration is empowered by section 8(b) (7) of the Small Business 
Act, Public Law 85-536, 15 U.S.C. 637(b) (7)— 

(7) to certify to Government procurement officers, and officers engaged in the 
sale and disposal of Federal property, with respect to the competency, as to 
capacity and credit, of any small-business concern or group of such concerns 
to perform a specific Government contract. In any case in which a small-busi- 
ness concern or group of such concerns has been certified by or under the author- 
ity of the Administration to be a competent Government contractor with respect 
to capacity and credit as to a specific Government contract, the officers of the 
Government having procurement or property disposal powers are directed to 
accept such certification as conclusive, and are authorized to let such Govern- 
ment contract to such concern or group of concerns without requiring it to meet 
any other requirement with respect to capacity and credit: 

The COC issued by the Small Business Administration pursuant to 
the statute is recognized by the Armed Services Procurement Regu- 
lation, 1-705.6 (a), as conclusive on the contracting officer with respect 
to a bidder’s overall ability to meet quality, quantity, and time require- 
ments of the procurement, including ability to perform, organization, 
technical experience, knowledge, skills, “know-how”, technical equip- 
ment, and facilities. See 38 Comp. Gen. 864. A record of past de- 
linquencies or defaults by a company to whom a COC had been issued 
would provide no basis for refusing to make an award if such delin- 
quencies or defaults were due to factors included in capacity or credit. 
See 38 Comp. Gen. 289. On the other hand those elements making up 
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the factor of integrity—i.e., not whether the bidder can perform but 
whether he wil? perform—are not covered by the COC but are left for 
determination by the contracting agency. B-148124, April 13, 1962; 
B-146372, September 8, 1961; B-143145, November 3, 1960. Under 
the procedures established by both the ASPR (1-705.6) and the FPR 
(1-1.708) the Small Business Administration, while authorized by 
statute to make conclusive determinations as to the competency of 
small bidders as to capacity and credit, is in practice afforded no 
opportunity to do so until an adverse determination has been made by a 
contracting officer. The result of these procedures is that every SBA 
certificate of competency issued amounts in effect to a reversal of a 
contracting officer’s determination. Since there are other elements of 
responsibility as to which the contracting officer’s determinations are 
not reviewable by SBA, the contracting officer is subject to a normal 
human tendency to base determinations of nonresponsibility on such 
elements rather than on lack of capacity or credit. 

Perhaps to deal with this tendency, the regulation (ASPR 
1-705.6(b) (iv) ) provides that “if the contracting officer has any doubt 
as to whether the unsatisfactory record of performance can reasonably 
be attributed solely to a lack of capacity or credit, the matter shall be 
discussed with the local SBA representative. If the local SBA rep- 
resentative is of the opinion that the unsatisfactory record of perform- 
ance is attributable solely to a lack of capacity or credit, and the con- 
tracting officer disagrees, the contracting officer shall, in accordance 
with Departmental procedures, forward the matter to higher authority 
within his Department for resolution. The decision of such higher 
authority shall be final.” 

In its context, this portion of the regulation appears to be directed 
to determination of the question whether the proposed rejection of the 
bidder should be referred to the Small Business Administration for 
consideration, since the regulation does not require notice to SBA 
unless the contracting officer has found the bidder to be nonresponsible 
as to capacity or credit and proposes to reject his bid for this reason 
alone. 

In the present case, the contracting officer did not follow the indi- 
cated procedure, but referred the matter to the Chicago Office of SBA 
by letter of November 26, 1962, setting forth “for determining capac- 
ity of the low bidder” a summary of his reasons for his opinion that 
the Pathman Company “will not satisfy contract requirements for 
completion of the work.” The reasons stated in this letter, and sup- 
plemented by a second letter of December 12, 1962, are in substance 
those on which the contracting officer now relies to support his con- 
clusion that the bidder is not responsible by reason of past unsatisfac- 
tory performance not attributable to lack of capacity or credit. 
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Notwithstanding the contracting officer’s recommendations, and 
after a meeting held at Washington on January 17, 1963, between offi- 
cials of SBA and the Department of Defense, SBA issued the certifi- 
cate of competency on January 25, 1963. 

On this record, viewed in the light of the pertinent regulation, we 
feel that we are justified in concluding that the contracting officer 
himself had not, at the time he referred the matter to SBA, made any 
determination that the bidder’s past performance record showed any 
such elements of lack of responsibility as would not be covered by a 
certificate of competency. 

While we have recognized that such a certificate does not preclude 
the rejection of a bidder for such a poor performance record as would 
establish lack of integrity or other essential elements of responsibility 
not related to capacity or credit, we have stated (39 Comp. Gen. 868, 
872) : 

* * * We believe, as a general proposition, that a bidder’s integrity and busi- 
ness ethics may properly be determined administratively by applying the 
“Clause for Debarment” enumerated in section 1-604.1 of the ASPR, or the 
causes and conditions for the suspension of contractors set out in section 1-605.1 
of the ASPR. However, those regulations, as well as the decision of our office, 
contemplate that the administrative determination of lack of integrity or busi- 
ness ethics be based on clear and convincing evidence demonstrating such defi- 
ciencies on the part of the bidder. [Italics supplied.] 

This statement, particularly with reference to the evidentiary re- 
quirement, was merely a statement of the specific requirement of 
Paragraph 1-604.1 of the regulation dealing with debarment of con- 
tractors. (Paragraph 1-605.1 is not here involved.) It was intended 
as an illustration of what would be appropriate in a given situation 
rather than a minimum standard to be applied to the evidence as to 
lack of integrity in each instance. Nevertheless, it demonstrates the 
standard of proof which may be necessary in a particular case to 
support a determination of nonresponsibility based on lack of 
integrity. 

An additional reason for requiring this standard of proof that a 
bidder lacks perseverance, tenacity, or integrity is that such factors 
are ethical in nature and have no bearing on the question of a con- 
tractor’s purely physical ability to perform. B-148124, April 13, 
1962. Ethical considerations, of course, relate closely to motives. 
As stated by the Supreme Court of the United States in Adler v. 
Fenton, 65 U.S. 407, 410 (1860) — 

* * * An act legal in itself, and violating no right, cannot be made actionable 
on account of the motive which superinduced it. It is the province of ethics 
to consider of actions in their relation to motives, but jurisprudence deals with 


actions in their relation to law, and for the most part independently of the 
motive. * * * 


Since considerations of motives are largely alien to the civil law, a 
quasi-judicial tribunal should be circumspect in its judgment as to a 
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bidder’s motives, unless admitted by him, where such judgment will 
determine the bidder’s opportunity to participate in the competition 
for a Government contract. We recognize that no party has a right 
to a Government contract. See Friend v. Lee, (App. D.C. 1955) 221 
F. 2d 96. However, the rejection of otherwise acceptable bidders 
must inevitably have a serious adverse effect on the integrity of the 
competitive system unless sufficient bases for rejection exist. 

Under the traditional test, a determination of nonresponsibility 
may be questioned by our Office only if arbitrary, capricious or not 
supported by substantial evidence. Where a COC has been issued, 
a determination of nonresponsibility because of factors not included 
in the COC must be supported by substantial evidence to establish 
not only that a situation exists to justify the determination but that 
the situation results from such factors as lack of integrity, tenacity 
or perseverance. 

The contracting officer’s determination that the Pathman Company 
was not responsible for reasons not included in the COC, which have 
already been described, was based on a detailed review of the history 
of 11 construction contracts awarded to Pathman by the Chicago Dis- 
trict. Of those 11 contracts, it appears that the work under 9 was 
accepted within the time required for performance subject to subse- 
quent correction of deficiencies. Liquidated damages were, or will be, 
assessed on two contracts for delayed completion. Performance rat- 
ings on the contracts, given after performance of the work on each, 
were average or satisfactory on seven and unsatisfactory on the other 
four. However, it is explained that one rating of satisfactory was 
given in error. It is further noted that under five of the contracts 
deficiencies to be made up after completion took from 12 to 15 months 
to complete, and in one instance of the five, the Government claimed 
a $365 credit because of failure to correct deficiencies. In addition 
to failure to correct deficiencies promptly, defects noted in performance 
which might be regarded as due to factors not covered by the COC 
were delinquencies in submitting progress charts, schedules and re- 
ports, shop drawings, safety programs, copies of purchase orders and 
payroll records. Also, safety programs and regular administrative 
procedures were said to be deficient. 

The Pathman firm contends that the basis for the contracting officer’s 
conclusions as to its lack of perseverance, tenacity, etc., are based upon 
routine correspondence assigned undue weight and often taken out 
of context ; that its contracts were in general accomplished in a timely, 
acceptable fashion with the exception of some minor errors; that the 
quality of the workmanship on the contracts has exceeded minimum 
standards as evidenced by the fact that there has not been a single 
callback under the guarantee provisions of any of the contracts; that 
payroll reports were submitted regularly and promptly and delays 
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that did occur were on the payrolls of subcontractors performing 
Corps of Engineers work for the first time; that safety requirements 
and recommendations were carried out to the fullest extent; and that 
performance by the firm in spite of the alleged harassment and lack of 
cooperation by Corps of Engineers personnel attests to its tenacity 
and perseverance. Finally, the firm has presented a number of affi- 
davits from public and private sources attesting to its responsibility 
as a contractor. : 

The factual points at issue could be resolved by our Office only if we 
were to hold a full-scale adversary proceeding with sworn testimony, 
cross examination of witnesses, etc. We have not the facilities for, 
nor are we otherwise disposed in favor of, such an undertaking. In 
any case, the matter of responsibility remains for determination by 
the contracting officer to the extent that his authority has not been 
circumscribed by the COC procedure. However, we feel that certain 
factors merit comment. 

The contracting officer has based his findings on the history of 11 
contracts with a total price in excess of $6,500,000. We believe the 
record of the Pathman firm on the 11 contracts, taken as a whole, 
establishes that the work to be done by the contractor was substantially 
performed within the time and in the manner required. The record 
also demonstrates, however, that the firm has been dilatory in meeting 
those relatively minor requirements of the contract which would not 
generally be deemed sufficiently significant to warrant a termination 
for default. Thus the deficiencies remaining after the work was 
accepted were corrected only after much delay and constant prodding. 
Also, reports required under the terms of the contract were furnished 
by the contractor in part only and then after repeated requests. Defi- 
ciencies noted by agency officials in maintaining the work site at an 
acceptable standard of orderliness were often ignored. Debris was 
not promptly removed from the work site, not only creating a work 
hazard but interfering with the orderly flow of traffic around the work 
site. This last appears particularly significant in relation to the con- 
tract at issue since it involves the major rehabilitation of an existing 
building which will continue to be used during the course of the work. 

While the deficiencies noted in Pathman’s record of performance 
are, taken individually, relatively minor, the cumulative effect is un- 
duly to increase the burden of administration from the Government’s 
standpoint. Such record is, we think, adequate to support a determi- 
nation of nonresponsibility by the contracting officer. As noted earlier 
where, as in this case, a COC has been issued it must be established 
that the situation results from factors not covered by the COC. Here 
the low bidder has regularly demonstrated his ability to perform major 
construction work. We think it would be illogical to conclude that 
a firm which has proven its overall ability to erect or rehabilitate a 
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large building fails in the performance of the minor and compara- 
tively routine work of deficiency corrections, report filing and debris 
clean-ups because of lack of capacity. We cannot, therefore, disagree 
with the contracting officer’s conclusion that the deficiencies result 
not from lack of capacity but a consistent failure to apply the neces- 
sary tenacity and perseverance to do an acceptable job. Accordingly, 
we conclude that the low bid may be rejected in this instance. With 
respect to future procurements the Pathman firm’s responsibility will 
have to be based on the nature of the work to be done and its capacity, 
credit, integrity, tenacity, and perseverance—as well as all the other 
elements of responsibility—as of that time. 

In the findings of fact dated February 21, 1963, the contracting offi- 
cer takes the position that his recommendation is supported by United 
States v. Thompson, 168 F. Supp. 281, affirmed 268 F. 2d 426. We 
think it appropriate to comment on that decision. A Government 
contractor had been terminated for default and the uncompleted por- 
tion of the procurements readvertised. The defaulted contractor was 
low bidder under the readvertisement and after his bid had expired 
by its own terms obtained a COC from the predecessor agency to the 
Small Business Administration. Notwithstanding the COC, said de- 
faulted contractor was passed over and award made to a higher bidder. 
The action was brought by the United States against the original con- 
tractor to recover excess costs incurred in reprocurement. One basis 
for the defense was that the low bid on readvertisement was improp- 
erly rejected in view of the COC. We had occasion to consider the 
matter prior to litigation. In our decision B-110520, November 17, 
1952, we rejected the defaulted bidder’s protest on one part of the 
reprocurement pointing out that under the very terms of the applicable 
contract terminated for default the Government had the right, upon the 
contractor’s failure to perform, to terminate and procure the articles 
on the open market and that if award were to be made to the defaulted 
contractor the Government would be in the same position as prior to 
termination (except that the delivery dates would probably have been 
extended upon reprocurement). The court in the cited case approved 
the conclusion in our decision, then pointed out that the language of 
the law, substantially similar to the provision of the Small Business 
Act quoted above, did not require but authorized award to the small 
business which had obtained a COC. We think this latter statement 
may properly be regarded as dicta. It is our position that while a 
bidder who has obtained a COC may be rejected, such rejection must 
be on the basis of nonresponsiveness, or if for nonresponsibility, on 
the basis only of some aspect not covered by the COC. See 38 Comp. 
Gen. 778, 782. We think that ASPR 1-705.6(a) is consistent with 
our position. 
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[ B-112407 J 


Uniforms—Military Personnel—Reservists—Qualifications—Ex- 
tended Active Duty Allowance 


The entrance on active duty as a non-Regular officer less than 2 years after 
release from active duty as a Regular officer or enlisted man, or as an enlisted 
member of a Reserve component does not deny the officer the extended active 
duty uniform allowance of $100 that is in addition to the initial uniform allow- 
ance, the 2-year restriction in 37 U.S.C. 416(b) (2) barring payment when a tour 
of duty commences within 2 years after completing a period of active duty of 
more than 90 days’ duration having reference to active duty ordered in a non- 
Regular officer status for more than 90 days; therefore, the restriction is not 
for application when less than 2 years has elapsed from the time the non-Regular 
officer was released from active duty as a Regular officer or enlisted man, or as 
an enlisted member of a Reserve component. 


To the Secretary of Defense, September 16, 1963: 


Reference is made to letter dated June 26, 1963, from the Deputy 
Assistant Secretary of Defense (Comptroller) requesting decision on 
a matter discussed in Committee Action No. 322 of the Department of 
Defense Military Pay and Allowance Committee as to whether re- 
striction (2) of 37 U.S.C. 416(b) applies to a tour of active duty en- 
tered into by a Reserve officer, or by an officer of the Army or Air 
Force without specification of component, within 2 years after com- 
pleting a period of active service of more than 90 days’ duration (a) 
as an officer of a Regular component of the Armed Forces, or (b) as 
an enlisted member of a Regular or Reserve component of the Armed 
Forces. 

In our decision of March 29, 1963, B-112407, 42 Comp. Gen. 550, 
we held that the 2-year restriction formerly imposed against any in- 
dividual who had served on active duty as an officer of a Regular 
component before qualification for entitlement to any of the uniform 
allowances granted non—Regular officers—initial, quadrennial mainte- 
nance or extended active-duty uniform allowances—applies only to 
the initial uniform allowance provided in 37 U.S.C. 415 after Novem- 
ber 1, 1962, and that such former Regular officers become entitled to 
the $50 quadrennial maintenance and the $100 extended active-duty 
uniform allowance in the same manner as any other non—Regular offi- 
cer who meets the conditions prescribed in 37 U.S.C. 416. 

Since the extended active duty uniform allowance of $100 is “in 
addition to” the initial uniform allowance, it is assumed that the 
members here involved have been paid the initial uniform allowance. 

It is stated in the committee action discussion that the statutory 
provisions replaced by restriction (2)—see last proviso of section 
243(c) of the Armed Forces Reserve Act of 1952, Ch. 608, 66 Stat. 493, 
50 U.S.C. 974(c)—were considered to be applicable only to non—Reg- 
ular officer service. We agree with that conclusion and, since we find 
no language in those provisions as codified in 37 U.S.C. 416(b) (2) 
(act of September 7, 1962, Public Law 87-649, 76 Stat. 478), clearly 
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effecting a change in the law, no reason is perceived why the legislative 
purpose of restating the old law “without substantive change”—see 
section 12(a) of the 1962 act, 76 Stat. 497—should not be given effect. 

The apparent purpose of the restriction in 37 U.S.C. 416(b) (2) 
barring payment of the additional uniform allowance of $100 if the 
officer “enters on that tour within two years after completing a period 
of active duty of more than 90 days’ duration” was to fix a minimum 
2-year interval between the periods of active duty which would give 
rise to a right to such allowance. Since such active duty must be 
ordered in a non-Regular officer status for more than 90 days, and serv- 
ice in a Regular component is not otherwise mentioned in section 416, 
it would seem that, in line with the purpose and intent of the provi- 
sions of law from which section 416 was derived, the phrase “active 
duty of more than 90 days’ duration” in section 416(b) (2) should be 
interpreted as meaning active duty as a non—Regular officer. The fact 
that the definition of the term “active duty” in 37 U.S.C. 101(18) is 
broad enough to include the duty performed by a Regular officer or 
enlisted man or by an enlisted member of a Reserve component would 
not seem to furnish sufficient basis for a contrary conclusion. Hence, 
it is our view that if a non—Regular officer otherwise qualifies for the 
$100 additional uniform allowance, it is a matter of no consequence that 
less than 2 years has elapsed since his release from active duty as 
a Regular officer or enlisted man or as an enlisted member of a Reserve 
component. 

Questions (a) and (b) are answered accordingly. 


[ B-135719 J 


Courts—Judgments, Decrees, Ete.—Res Judicata—Judgment Based 
On Stipulation—Periods Not Covered by Judgment 


An officer whose Title III retired pay (10 U.S.C. 1831-1337) is computed on 9.18 
years of service for percentage purposes in establishing the amount due him 
under Bowman, et al. v. United States, Ct. Cl. No. 108-58, dated November 26, 
1958—a stipulated judgment—but whose retired pay for the period May 1, 1960, 
to April 30, 1963, is computed on 9.16 years of service due to a corrected DD 
Form 424, Information for Retirement Pay, and amended retirement orders 
showing his retirement effective as of September 1, 1952, rather than October 1, 
1952, is not entitled, effective May 1, 1960, to the difference in the rate of retired 
pay computed on 9.18 rather than 9.16 years of service for percentage purposes 
under the doctrine of “estoppel by judgment” or “collateral estoppel”, the court 
in the stipulated judgment not having passed upon the legal merits of the offi- 
cer’s retired status for any period subsequent to the period covered by the judg- 
ment, the subsequent reduction of the percentage factor from 9.18 to 9.16 years 
of service in the computation of the officer’s retired pay was proper. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, Sep- 
tember 16, 1963: 


Reference is made to your letter of May 21, 1963, requesting an 
advance decision in the case of Colonel Ralph W. Hufferd, U.S. Army 
Reserve, retired, concerning the proposed payment on a voucher stated 
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in his favor totaling $14.76, representing the difference in the rate of 
retired pay computed on 9.18 rather than 9.16 years of service for the 
period May 1, 1960, to April 30, 1963, inclusive. Your request was 
forwarded here with first indorsement dated July 15, 1963, from the 
Office, Chief of Finance, under D.O. No. A-717 allocated by the De- 
partment of Defense Military Pay and Allowance Committee. 

It appears that on his 60th birthday, August 5, 1952, Colonel Huf- 
ferd became entitled to receive retired pay under the provisions of 
Title ITI, act of June 29, 1948, Ch. 708, 62 Stat. 1087-1091, now codified 
in 10 U.S. Code 1331-1337. He was placed on the Title III retired 
list on September 30, 1952, in the grade of colonel with 8.87 years of 
service for percentage purposes. Several subsequent adjustments 
have been made in his retired pay account and the years of service 
factor for percentage purposes has been increased (reflecting succeed- 
ing recomputations of the total military service deemed to be cred- 
itable in the computation of his Title III retired pay) from 8.87 to 
9.10, to 9.15, to 9.16, and finally to 9.18 in establishing the amount due 
him under the judgment rendered in his favor on November 26, 1958, 
as plaintiff No. 2 in the case of Bowman, et al. v. United States, Ct. Cl. 
No. 108-58. 

You state that Colonel Hufferd’s retired pay account was again 
recomputed effective from May 1, 1960, on the basis of 9.16 years of 
service for percentage purposes and 27 years, 4 months and 14 days 
total service for basic pay purposes due to receipt in your office of a 
corrected DD Form 424, Information for Retirement Pay, and 
amended retirement orders showing his retirement effective as of Sep- 
tember 1, 1952. Colonel Hufferd’s entitlement to Title III retired 
pay effective from September 1, 1952, rather than October 1, 1952, 
accords with the answer to question 2 in our decision of August 25, 
1958, 388 Comp. Gen. 146, 150. 

You further state that the recomputation of Colonel Hufferd’s 
retired pay effective from May 1, 1960, “may be in error in view of 
the judgment in the Court of Claims using years of service for per- 
centage purposes as 9.18 rather than 9.16.” The issue thus presented 
is whether the adjustment made in Colonel Hufferd’s retired pay status 
on the basis of 9.16 years of service for percentage purposes effective 
from May 1, 1960, was proper or whether under the doctrine of “estop- 
pel by judgment” the computation of Colonel Hufferd’s retired pay 
for the period following the period covered by the judgment of No- 
vember 26, 1958, is required to be based on 9.18 years of service. 

As indicated above, Colonel Hufferd was plaintiff No. 2 in the case 
of Bowman, et al. v. United States, Ct. Cl. No, 108-58. On July 22, 
1958, the Department of Justice filed an admission of liability to the 
effect that the claim of Ralph W. Hufferd (and the similar claims 
of two other plaintiffs on the same petition) “are controlled by this 
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Court’s decision in Sarles v. United States, 141 Ct. Cl. 709, and that 
the foregoing plaintiffs are entitled to recover herein in accordance 
therewith.” The motion for call for computation of the amount due 
Colonel Hufferd under the admission of liability covered the period 
April 2, 1953, to December 14, 1956, inclusive. The judgment entered 
in Colonel Hufferd’s favor on November 26, 1958, in the amount of 
$7,489.08 covered the period April 2, 1953, to December 13, 1956, 
inclusive, only, since the record showed that he had been paid retired 
pay by the Department of the Army effective from December 14, 1956. 

It is clear that the judgment of November 26, 1958, in favor of 
Colonel Hufferd rests entirely on the admission of liability filed in 
that case. Under the doctrine of res judicata that judgment is bind- 
ing upon the defendant (Government) only with respect to the period 
set forth in the petition No. 108-58, i.e., the period April 2, 1953, 
to December 14, 1956. The Government is not bound, however, under 
the doctrine of “estoppel by judgment” or “collateral estoppel” with 
respect to any part of the period subsequent to December 14, 1956, 
since the judgment was not a judicial determination of the legal merits 
of the case. See Abarr, et al. v. United States, 139 Ct. Cl. 748 (1957). 
Compare 35 Comp. Gen. 339, 341; 36 Comp. Gen, 489 and 501. Also, 
see 39 Comp. Gen. 797 and the decision of June 6, 1962, in that same 
case, Warthen v. United States, 157 Ct. Cl. 798. 

The court in entering the stipulated judgment of November 26, 
1958, under Court of Claims petition No. 108-58, did not pass upon 
the legal merits of Colonel Hufferd’s retired pay status and, therefore, 
no basis is presented to apply the doctrine of “estoppel by judgment” 
or “collateral estoppel” to any part of the period subsequent to the 
period covered by that judgment. Accordingly, since your records 
show that the military service creditable to Colonel Hufferd entitles 
him to a percentage factor of 9.16 only, then the adjustment made 
in his retired pay by reducing the percentage factor from 9.18 to 9.16 
effective from May 1, 1960, was proper, irrespective of the fact that 
a percentage factor of 9.18 was used (on the basis of the statements 
of military service than before this Office) in determining the amount 
due him under the judgment of November 26, 1958. 

Payment on the voucher presented is not authorized and the 
voucher and supporting papers therewith will be retained here. 


[ B-152053 J 


Bids—Late—Bid Bond 


The late receipt of the bid bond submitted by a low bidder—a joint venture— 
which was not due to delay in the mails and, therefore, is not an exception under 
par. 10-102.5 of the Armed Services Procurement Regulation to the strict en- 
forcement of the bid guarantee provisions of an advertisement for bids may not 
be waived on the basis that the Government would effect a savings, the public 
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interest requiring the maintenance of the competitive system of procurement, 
or that the rule in 38 Comp. Gen. 532, that a bid guarantee requirement in an 
invitation for bids is a material part of the invitation, is arbitrary and should 
be waived when beneficial to the Government, the purpose of the rule being to 
lessen the administrative burden of considering the merit of excuses for defective 
or omitted bid bonds, and to provide a common basis for bidding by precluding 
bidders from having the option to perfect a nonresponsive bid, or to permit an 
improvident bid to be rejected; however, the considerable differences between 
the low bid of the joint venture and the other bids received may warrant can- 
cellation of the invitation and readvertising the procurement. 
Contracts—Specifications—Deviations—Bidders Examination of 
Drawings 


The loan to a bidder of a set of microfilm of manufacturing drawings for exami- 
nation, although the invitation listed the Government offices where bidders could 
examine the set of microfilm, is not preferential treatment requiring the rejection 
of his bid, the loan having caused the other bidders no inconvenience, and the 
administrative office having the discretion to make the loan in view of the fact 
that no other firms in the area requested an opportunity to examine the micro- 
film set, and that the set was loaned only for the duration of a weekend. 


To James E. Markham, September 17, 1963: 

Further reference is made to your letter dated July 16, 1963, and 
subsequent correspondence, on behalf of the joint venture, Cosmos 
Industries, Inc., and Volt Technical Corporation, protesting the re- 
jection of its bid and the making of a contract award to any other 
bidder under Department of the Navy Invitation for Bids No. 600- 
915-63-S, issued May 17, 1963, in connection with a proposed procure- 
ment of a quantity of AN/WRT radio transmitting equipments rang- 
ing from 172 to 327 units. 

The Department of the Navy has tentatively decided to purchase 
280 units and the bid evaluations for such quantity show the three 
lowest of the five bids received to be as follows: Cosmos Industries, 
Inc., and Volt Technical Corporation, joint venture—$4,007,348.96 ; 
Nortronics, a division of the Northrop Corporation—$4,445,888.36 ; 
and Hoffnian Electronics Corporation—$4,450,460.40. 

The invitation for bids provides that each bid must be accompanied 
by either a bid bond in the penal sum of 20 percent of the bid price or 
by another type of bid guarantee in the same amount to secure the 
furnishing of performance and payment bonds which were required 
to be in amounts equal to 100 percent of the contract price. The invita- 
tion also provides that bids not accompanied by such bid bond or other 
acceptable bid guarantee in the required amount shall be rejected with- 
out further consideration, except as otherwise provided in subsection 
10-102.5 of the Armed Services Procurement Regulation (ASPR). 

Three of the four exceptions to the requirement for a strict enforce- 
ment of the bid guarantee provisions of an advertisement for bids, as 
set forth in 10-102.5, ASPR, have reference to deficiencies in the 
amounts of guarantees submitted with bids and to situations where 
only a single bid is received. The remaining exception would permit 
the consideration of a bid not accompanied by a bid bond or other 
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acceptable guarantee when the guarantee is received after the scheduled 
time for opening of bids and before award, if it is administratively 
determined that the late receipt of the bid guarantee was due to a delay 
in the mails or mishandling on the part of the Government after 
delivery to the installation where the procurement office is located. 

The low bid in this case was not accompanied by a bid guarantee as 
of the time scheduled for opening of bids, 10:30 a.m., e.d.t., June 17, 
1963. A bid bond in the required amount reportedly was received from 
the bidder sometime after June 25, 1963, the date on which it is alleged 
to have been mailed to the Government. The late receipt of the bid 
bond cannot be waived under any of the four exceptions provided under 
10-102.5, ASPR, to the bid guarantee rule which was established on 
the basis of decisions rendered by this Office. 

Beginning with a decision rendered to the Secretary of the Army 
on February 5, 1959, 38 Comp. Gen. 532, the decisions of our Office 
concerning required bid guarantees are to the effect that a bid guar- 
antee requirement in an invitation for bids is a material part of the 
invitation; and that a contracting officer therefore cannot, as a gen- 
eral rule, waive a failure to comply with the requirement but must 
reject as nonresponsive a bid not accompanied by a bid guarantee or 
one which is accompanied by an insufficient bid guarantee. It re- 
mains our opinion that the bid guarantee provisions of an invitation 
for bids should be strictly enforced unless it clearly appears that a 
waiver of the provisions in favor of one bidder will not be prejudicial 
to the rights of other bidders who have submitted fully responsive 
bids. 

In explanation of the late filing of the bid bond of the joint venture, 
it is stated in your letter of July 16, 1963, that the bid set was received 
about May 21, 1963, giving the joint venture only 17 working days for 
consideration of a complex, multimillion dollar contract and procure- 
ment of a bid bond. It is alleged that on June 13 the joint venture 
requested a time extension in order to give the bonding company a 
few days to complete its procedures and on the same date the bonding 
company authorized the issuance of a bond upon the personal guar- 
antees of several persons connected with the joint venture. It was 
understood that all signatures would be procured on the following 
day but one of the guarantors, although expected to be in New York, 
was actually in California and his signature was eventually obtained 
in the office of the bonding company at Los Angeles on June 17. It 
is also alleged that a power of attorney from this proposed guarantor 
was in existence, that the agent wished to see the instrument before 
signing, that a search was made in the office (apparently the New York 
office of the Volt Technical Corporation), and it was afterwards 
determined that the instrument was at a bank which was closed until 
Monday, June 17. 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 971 


It was argued that it would be in the best interests of the Govern- 
ment to waive the late filing of the bid bond because the Government 
would thereby effect a saving of a large amount of money; that the 
bid guarantee requirement in this case is arbitrary and serves no na- 
tional purpose; and that the Government has an inherent right to 
waive any regulation when, by so doing, the Government is benefited. 

Subsequently, you contended that the decision rendered on Febru- 
ary 5, 1959, should apply only the so-called “fringe bidders” and that 
the decision was based upon inapplicable premises, namely (1) to 
maintain the integrity of the competitive bidding system and (2) to 
prevent “two bites at the apple.” You also contended that the pres- 
ent rule favors large business concerns since they would experience 
no particular difficulty in obtaining a bid bond, and that the abuses 
referred to in the decision could be corrected by other methods such 
as placing on debarred bidders’ lists the names of bidders who have 
not acted in good faith. Finally, by letter dated September 10, 1963, 
you contended that the four bids submitted by bidders other than the 
joint venture should be rejected because three of those bids contained 
certain allegedly improper stipulations or requests, and because the 
second lowest bidder (Nortronics) was given preferential treatment 
in the matter of a loan of a set of microfilm of manufacturing draw- 
ings for the AN/WRT-2 radio transmitting set. 

As stated in 39 Comp. Gen. 827 at page 829, the rule announced in 
38 Comp. Gen. 532 was adopted only after thorough and careful con- 
sideration, and gave effect to long-accumulated and repeated repre- 
sentations by the procuring agencies that the previously required 
consideration of the merits of excuses offered for defective or omitted 
bid bonds presented intolerable administrative burdens. Further- 
more, the fact may not be overlooked that waiver of the bid bond 
requirement in the instant case would be in direct violation of the 
applicable regulations, which have the force and effect of law. Public 
Utilities Commission v. United States, 355 U.S. 534, 542; Paul v. 
United States, 371 U.S. 245, 255. 

The new rule does not, in our judgment, favor large business con- 
cerns any more than necessary to insure that under formally adver- 
tised procurements all bidders will be competing on a common basis 
and that the contract will in each case be awarded with reasonable 
promptness, as required by law, to the lowest responsible and respon- 
sive bidder. See 10 U.S.C. 2305(c) and 41 U.S.C. 253(b). 

Insofar as the “two bites at the apple” theory is concerned, it is 
obvious that, under the former rule, bidders were not being afforded 
an opportunity to compete on a common basis in those cases where 
a low bidder who had not furnished a bid guarantee was permitted 
to furnish a bond after bid opening. Such a bidder was being placed 
in the favorable position of having the option to make his bid fully 
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responsive by securing the bid guarantee or of so acting as to cause 
his bid to be rejected if improvidently made. The bidder in a situa- 
tion of that nature would clearly have an advantage over those bidders 
who had submitted fully responsive bids. For all practical purposes, 
he would have two chances to bid, one before the scheduled time for 
opening of bids, and another when he elected after learning his com- 
petitors’ prices either to allow the bid to be rejected as nonresponsive or 
to furnish the bid guarantee as required by the terms of the invitation. 
That is a type of situation which can only be prevented by appro- 
priate language in the invitation for bids and strict enforcement of 
its provisions. 

The Department of the Navy considers, and we agree, that the 
circumstances attending the late filing of a bid bond in this case 
do not afford a sufficient basis for making an exception to the ruling 
in 38 Comp. Gen. 532. Admittedly a request for a time extension 
was made but the Navy was not required to amend the invitation to 
provide a new opening date and it was not authorized to grant any 
bidder the privilege of submitting a bid bond after bid opening. 
According to the departmental report in the matter, the bidder was 
advised that the granting of a time extension was not probable and 
the bidder indicated that the bid bond could be furnished on time. 
This was confirmed by letter dated June 14, 1963, accompanying the 
bid of the joint venture. The Navy was informed in the letter that 
a bond would be mailed in time for opening of bids on Monday, June 
17. 

The fact that the bid of the joint venture is considerably less than 
the prices quoted by the next lowest bidders would not warrant the 
making of an exception to the rule involved. It has been consistently 
held by this Office that it is infinitely more in the public interest to 
maintain the established principles of formal competitive procure- 
ment by Government agencies than for the Government to obtain a 
pecuniary advantage in a particular case by a violation of the rules. 

According to your analysis of the three highest bids, each bidder 
conditioned its bid by stipulating that certain Government-owned 
equipment in their possession was intended to be used on a rent-free 
basis. One bidder indicated that, in the alternative, a specified amount 
could be deducted from its bid price in consideration of the use of 
the equipment during contract performance; also this bidder had 
requested progress payments to be made in accordance with a formula 
which appeared to be contrary in some respects to the terms of the 
invitation for bids concerning the consideration of requests for 
prc gress payments. 

Obviously it would be necessary to consider various factors related 
to each of those bids before determining whether or not the bids were 
qualified to such an extent as to render them nonresponsive to the 
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invitation. We do not believe that such a determination would be 
required unless we determined in the first instance that the bid of 
Nortronics should be rejected because of the loan of the microfilm of 
drawings to that bidder. 

We note that Amendment No. 1 to the invitation lists 11 Navy 
offices where bidders could examine a set of the microfilm of manu- 
facturing drawings. We understand that the joint venture did not 
need to examine the microfilm because it was currently engaged in 
performing another Navy contract for the same item, and that the 
office of the Inspector of Naval Material in Boston, Massachusetts, 
one of the designated offices in Amendment No. 1, considered that a 
loan of the microfilm to Nortronics would not be objectionable since 
no other firms in the area bid requested an opportunity to examine 
the microfilm set and the set was loaned only for the duration of a 
weekend. 

Apparently, the particular Navy Office was justified in exercising 
a certain amount of discretion in the matter and, since it does not 
appear that any inconvenience to other bidders was caused by the 
loan of the microfilm to Nortronics, we do not agree that its bid 
should be rejected on the basis that the bidder received preferential 
treatment by the Government. 

Accordingly, the protest made on behalf of the joint venture must 
be, and is, denied. However, in view of the considerable differences 
between the low bid of the joint venture and the prices quoted by the 
next two lowest bidders, we are suggesting to the Department of the 
Navy that careful consideration be given to the question whether it 
would be in the best interest of the Government to cancel the in- 
vitation and readvertise the proposed procurement. See 10 U.S.C. 
2305 (c) and 2-404.1, ASPR. 


[ B-152111] 


Compensation—Overtime—Travel Time—Inseparable From Work 


The time spent by detention officers of the Immigration and Naturalization 
Service, Department of Justice, who guard and transport in specially equipped 
Government vehicles alien detainees, to return the vehicle to the garage facility, 
refuel and tidy it, and complete the reports pertinent to the trip, at which time 
the officially ordered duties are considered completed, are hours of employment 
under 5 U.S.C. 912(b) and compensable as overtime, the work status of each 
officer continuing through the return of the specially equipped vehicle to the 
garage, servicing it, and completing the required reports is not merely incidental 
to the personal transportation of the employee back to his official station but 
is an essential part of his assigned duties as in the case of a chauffeur, bus 
operator, or truck driver. 


To the Attorney General, September 17, 1963: 


On July 23, 1963, the Administrative Assistant Attorney General 
requested our decision pertaining to the entitlement to overtime 
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compensation of certain employees of the Immigration and Naturali- 
zation Service, Department of Justice. 

It appears that the principal duty of these employees, classified as 
detention officers, is to guard alien detainees to insure that they remain 
in custody. They also secure transportation of such detainees to and 
from detention centers, airports, between other service-operated facili- 
ties, etc. For such purpose they operate busses, trucks, and 4-wheel 
drive carryalls which are especially equipped with expanded steel 
mesh over windows and doors, and between the employee and the 
passengers for security reasons. The vehicles are also equipped with 
two-way radio communication for direct contact with the headquarters 
office. The radio serves a security purpose as well as a means of re- 
directing the detention officers to new assignments. Also, we under- 
stand that to qualify for the position of detention officer the individual 
not only must hold an appropriate State driver’s license but also must 
meet appropriate Federal Government requirements for operation 
of Government motor vehicles. Usually the routing of the trip is such 
that the entire detail is completed within the normal tour of duty. On 
occasions, however, the officers are unavoidably delayed and are com- 
pelled to continue beyond the normal 8 hours. Such excess time 
may be from one-half to one and one-half hours, and on off duty days 
it may be as much as 7 hours. Usually a small portion of such excess 
time is consumed in returning the Government vehicle to the garage 
facility, refueling it, tidying it up, and completing the proper reports 
at which time his officially ordered duties are considered to be con- 
pleted. We understand that the only detention officers covered are 
the operators of the Government-owned vehicles—as distinguished 
from passengers. 

It is pointed out that not only must the employee return the vehicle 
to the garage but must perform other connected duties upon his 
arrival there. In support of his view that overtime compensation 
should be allowed, the Administrative Assistant Attorney General 
states : 


At the time this overtime begins, the officer has in his possession a government 
vehicle which he has properly utilized for official purposes. His use of this 
vehicle is subject to the restrictions in Title 5 U.S.C.A. 78(c) (2), which prohibits 
its use for other than official purposes. Official purposes in this instance is not 
limited to “official travel” as such, but also extends, we believe, to “official 
employment” until the vehicle has been properly tidied, refueled and garaged, 
after which the officer must complete those reports necessarily pertinent to the 
trip. Then, and then only, has he completed his officially ordered duties. 

Efforts to rationalize the officer’s return trip time as anything but hours of 
employment have been unsuccessful. The return time is certainly not voluntary, 
i.e., done of his own free will, as he must return the vehicle to the garage, refuel 
and tidy it, and must complete requisite reports, or he has not completed his 
assigned duties. Accordingly, we feel these officers are “employed” on their 
return trips to the same extent as on their outgoing trips. 

Based upon these factors, it is our opinion that these officers are properly 
performing assigned duties essential to their employment in compliance with law 
and administrative regulation, and that such service is properly compensable 
as overtime. Your view thereof is respectfully requested. 
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The statutory provision governing the payment of travel time com- 
pensation is section 204 of the Federal Employees Pay Act of 1945, 
as added by section 205(b) of the act of September 1, 1954, 68 Stat. 
1110, 5 U.S.C. 912b. That section reads as follows: 


SEC. 204. For the purposes of this Act, time spent in a travel status away from 
the official-duty station of any officer or employee shall be considered as hours 
of employment only when (1) within the days and hours of such officer’s or 
employee’s regularly scheduled administrative workweek, including regularly 
scheduled overtime hours, or (2) when the travel involves the performance of 
work while traveling or is carried out under arduous conditions. 

The view expressed in your Department’s letter is, in effect, that an 
officer’s work status continues until he returns the specially equipped 
vehicle to the garage, refuels it and tidies it, and thereafter until he 
completes the required reports. Thus it is reasoned that returning 
the vehicle to the garage is not regarded as merely incidental to the 
employee’s personal transportation back to his official station but is 
considered to be an essential part of his assigned duties as in the case 
of a chauffeur, bus operator or truck driver. (Cf. decision of Decem- 
ber 20, 1962, B-150225, and decision of June 30, 1961, B-145972.) 
Therefore, it is said that the time so spent should be regarded as “hours 
of employment” within the meaning of the applicable statutory over- 
time provisions. 

Upon the basis of the facts and circumstances appearing, we consider 
that your Department’s views are consistent with the controlling statu- 
tory provisions quoted above. Accordingly, overtime compensation, 
to the extent otherwise authorized, properly may be paid for time 
necessarily spent in returning the specially equipped vehicles to ga- 
rages and performance of the other duties outlined in your letter. 


[ B-152334 J 


Bidders—Qualifications—Experience—Specialized, Etc. 


Although a contract may be limited to bidders meeting specified qualitative 
and quantitative experience requirements in a specialized field where the bidding 
conditions so provide and a determination has been made that the interests of 
the Government would be served, the cancellation of a Veterans Administration 
award for mortuary services because the contractor had only 31 months of suc- 
cessful operating service under the State health and vehicle laws therefore not 
meeting the “not less than 3-years” service requirement of the invitation was 
not required, the contractor having successfully performed the prior year contract 
was considered a qualified and responsible bidder except for the 3-year service 
limitation requirement, and a strict construction of the service requirement being 
unreasonable and restrictive of competition, the canceled award should be 
reinstated. 


Payments—Absence or Unenforceability of Contract—Contract 
Cancellation—Bid Price Basis 


Under a purported award made to a second low bidder for mortuary services 
subsequent to an erroneously canceled valid award which was reinstated, the 
payments made will not be questioned, and the payments due for services may 
be made on the basis that the bid prices represent the reasonable value of the 
services performed, there being so little difference between the bid prices of the 
two bidders the expense of the computations: required to restrict payment to the 
amount the service would have cost on the basis of the low bid is not warranted. 


758-984 O-65—20 
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To the Administrator, Veterans Administration, September 17, 


1963: 


Reference is made to your letter of August 20, 1963, forwarding for 
our consideration the protest of Mortuary Service, Inc., against the 
purported cancellation of contract No. V5226P-515 awarded to it on 
June 21, 1963. 

By Invitation No. 64-10 the Veterans Administration Hospital, 
Indianapolis, Indiana, requested bids for furnishing, as ordered, ambu- 
lance service during the period July 1, 1963, through June 30, 1964. 

The basic question here involved relates to the qualification of bid- 
ders and in this connection the invitation contained two “Special Con- 
ditions” and one “Supplemental General Provision” as follows: 


SPECIAL CONDITIONS 


2. QUALIFICATIONS: Proposals will be considered only from bidders who 


are requiarly established in the business called for and who are financially re- 
sponsible and have the necessary equipment and personnel to furnish service in 
the volume called for in the contract. 

8. INSPECTION : The right is reserved to thoroughly inspect and investigate 
the establishment, facilities, business reputation and other qualifications of any 
bidder and to reject any bid, irrespective of price, if it shall be administratively 
determined lacking in any of the essentials necessary to assure acceptable stand- 
ards of performance. If new ambulance equipment is added after inspection, 
subsequent to award of contract, it shall be inspected and approved by Board of 
Inspection before being placed in use under this contract. 


SUPPLEMENTAL GENERAL PROVISIONS 


8. Contractor shall be required to furnish a vehicle equipped with oxygen ap- 
paratus and other medical necessities normally used to provide ambulance service. 
He shall also be required to show evidence of successful operation of such a 
service under the health and vehicle laws of the State of Indiana and the City 
of Indianapolis for a period of not less than three years. 


The three bids received in response to the invitation were opened 
on June 18, 1963. The low bid was submitted by Mortuary Service, 
Inc., Clayton Auto Livery was the second low bidder and a third bid 
(higher) was received from Jackson’s Ambulance Service. 

The facts and reasons for the action taken with respect to the bids 
are set forth in a statement by the contracting officer in part as 
follows: 


Prior to bid opening, contact had been made by Clayton Auto Livery Service 
with Dr. Verne K. Harvey, Director of this hospital, indicating that Mortuary 
Services, Inc. was not eligible to bid, based upon the fact they did not meet the 
requirements of Paragraph 3 of the Supplemental General Provisions quoted 
below. 


“Contractor shall be required to show evidence of successful operation of 

such a service under the health and vehicle laws of the State of Indiana 

and the City of Indianapolis for a period of not less than three years.” 
This information was conveyed to the undersigned for consideration prior to 
award. However, the proposals had been evaluated by an Acting Assistant 
and an award was inadvertently made in administrative error by the latter 
to Mortuary Services, Inc. without consideration of the known protest. 
Upon revelation of the latter action, the Contracting Officer contacted Mr. L. 
Thompson, President of Mortuary Services, and explained the award as being 
erroneous under the circumstances and requesting return of a Notice of Award 
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dated June 21, 1963, pending reconsideration, thereby effecting withdrawal of 
the award. Mr. Thompson readily complied (see Exhibit A attached). 
Reevaluation of all proposals was then made by the Contracting Officer and 
evidence of experience was requested of Mortuary Services, Inc. This resulted 
in the submission of documentary evidence in the form of a general affidavit 
which revealed that only 31 months experience could be authenticated (see 
Exhibit B attached). 

It also came to my attention that Clayton Auto Livery was sold to Charles O. 
Butler on October 1, 1962, and although the ownership changed the company 
has been in continuous operation for some fifteen years. The change of owner- 
ship was not construed to limit length of operation as a firm or render previous 
experience unacceptable under the requirement in Paragraph 3 of the Supple- 
mental General Provisions of the bid. 

Consideration was given to declaring the lack of five months experience a minor 
informality under the provisions of Paragraph 1-2.405 of Federal Procurement 
Regulations, thus permitting award to be made to Mortuary Services, Inc., 
especially in view of the fact that through an administrative oversight this 
provision had not been noted the previous year, and Mortuary Services, Inc. 
had been given the award; however, at that time no protest was made by other 
bidders. In that the provision in question was to ensure responsibility on the 
part of the bidder. it would follow that a year’s satisfactory service was the 
best guarantee. In addition, it was the lowest price proposal. 

Conversely, however, it was necessary to entertain the probability that there 
could have been other bidders who did not respond because of the three-year 
proviso; also it is conceivable that they might have offered a lower price. 
Based thereon, it was construed that to waive the provision as stated in the 
Invitation for Bid would be prejudicial to other bidders. 

Normally such a protest would have been presented for a decision prior to 
award. However, because ambulance service is a mandatory adjunct to our 
hospitalization of veterans and this service must be guaranteed, I applied 
the authority provided under Paragraph 1-2.407-8(b) (3) (i) of FPR pend- 
ing decision. This was deemed essential to provide authorized services to 
beneficiaries. 

Although several errors exist in handling of the award, we hold that the experi- 
ence provision is not excessively restrictive and is a reasonable requirement. 
Also, since waiving of this requirement would not have been fair to other and 
potential bidders, the award to Clayton Auto Livery is believed to be proper. 


Apparently the “Acting Assistant” (Acting Chief, Supply Divi- 
sion) had authority to issue the letter of June 21, 1963, notifying 
Mortuary Service, Inc., “that you have been awarded the contract for 
Ambulance Service for the period July 1, 1963 through June 30, 1964, 
per our Bid Invitation 64-10.” Therefore the mere fact that the cor- 
poration, upon request, returned such letter would not render the 
award ineffective, if the award was otherwise legally proper. Mortu- 
ary Service, Inc., has not acquiesced in the purported withdrawal or 
cancellation. 

Since Mortuary Service, Inc., performed the services here involved 
during the prior fiscal year and since an award was made to that 
corporation for the current fiscal year, it appears clear that the cor- 
poration was considered a qualified and responsible bidder capable 
of performing the service, except for the 3-year operation require- 
ment set forth in Supplemental General Provision 3. In this con- 
nection it is stated in a letter dated June 28, 1963, from the attorney 
for Mortuary Service to the Veterans Administration Hospital, At- 
tention Mr. M. F. Black, Supply Officer, that “We appreciate the 
candor of your Mr. M. F. Black by saying to the undersigned by 
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telephone, today, that Mortuary Service, Inc. had ‘done a good job, no 
doubt about it’.” There is nothing in the record denying such state- 
ment. Also there are of record affidavits by William E. Thompson, 
stockholder, Vice President and General Manager of Mortuary Serv- 
ice, Inc., certifying that both he and his brother Larry A. Thompson, 
a stockholder and President, have had considerable experience in am- 
bulance and mortuary work prior to establishing Mortuary Service, 
Inc., in November 1960 as a partnership and incorporated in July 1961. 

We have held that award of a contract may be limited to those 
bidders meeting specified qualitative and quantitative experience re- 
quirements in a specialized field where the bidding conditions so pro- 
vide and a determination has been made that the interests of the 
Government would be served thereby. See 37 Comp. Gen. 196; id. 
420, and decisions cited therein. However, in 39 Comp. Gen. 173 we 
indicated that our Office does not condone the rejection of bids of 
responsible bidders because as a technical matter they do not meet 
prescribed experience qualifications. In that connection, it was said 
at page 178 that “the statement of such qualifications should not be 
considered as having the effect of transforming the purely factual 
question of responsibility into a legal question of conformity to the 
invitation.” 

With respect to Clayton Auto Livery, whose bid was signed by 
“Charles O. Butler, Pres.” the record contains a copy of a Bill of Sale 
dated October 1, 1962, showing that Jerry A. Clayton, doing business 
as Clayton Auto Livery and Elpenn Garage, 1101 N. Pennsylvania 
Street, Indianapolis, Indiana, sold to Charles O. Butler the business 
known as Clayton Auto Livery and Elpenn Garage and certain 
listed chattels and personal property. Thus, it appears that the bidder 
is actually Charles O. Butler, the only legal entity, and that there may 
be doubt as to whether he technically qualified under the requirement 
of the invitation that the contractor “shall also be required to show 
evidence of successful operation of such a service under the health and 
vehicle laws of the State of Indiana and the City of Indianapolis for 
a period of not less than three years.” However, for reasons stated 
above we agree with the contracting officer that normally the operation 
of a firm for an extended period of time properly could be taken into 
consideration in determining whether a bidder is responsible. There 
is also some indication in the record that the business of the third 
bidder, Jackson’s Ambulance Service, may have been acquired by 
the bidder shortly prior to the bid date. 

On the basis of the facts of record and considering the type of serv- 
ice involved, it is not seen how the 3-year operation requirement of the 
invitation would insure responsibility on the part of a bidder or that 
the lack thereof would automatically render a bidder not responsible. 
In our opinion, the requirement, if strictly construed, is unreasonable 
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and restrictive of competition. Furthermore, it appears doubtful 
that such provision actually prevented any potential bidder from 
bidding. 

In the circumstances involved in this case, since Mortuary Service, 
Inc., was the low and apparently qualified bidder, we believe that the 
award made to it on June 21, 1963, constituted a valid award and that 
the subsequent award to Clayton Auto Livery was not effective. 
Therefore, the award made to Mortuary Service, Inc., should be re- 
instated and the purported subsequent award to Clayton Auto Livery 
canceled. 

With respect to the services performed by Clayton Auto Livery 
prior to taking the above action, payments already made for such 
service on the basis of its bid prices will not be questioned by this 
Office. Also for any service rendered by Clayton Auto Livery for 
which payment has not been made, payment may be made therefor on 
the basis of its bid price as representing their reasonable value, since 
there is so little, if any, difference between its bid prices and those of 
the low bidder, depending on the type of service actually rendered, 
that it would not be worth the expense of the computations involved 
in restricting payment to the amount that such service would have 
cost on the basis of the low bid. 


[ B-151575 J 


Bids—Discarding All Bids—Readvertisement Justification—Ade- 
quate Competition 

Although the amendment to an invitation for 120 electron tubes, which requested 
bid prices on alternate quantities of 180 and 240 tubes, was received only by the 
low bidder on the basic 120 units and not by the firm submitting the only other 
bid received, cancellation and readvertisement of the procurement after an 
administrative determination to limit the procurement to 120 tubes was not 
justified on the basis that full competition had not been secured, and that the 
only other bidder might have submitted a lower price on the basic quantity and 
other bidders might have responded to the invitation had the increased quantities 
solicited been known, the primary objective of adequate competition being to 
secure reasonable prices, the readvertising rather than the negotiation of the 
procurement under 10 U.S.C. 2304(a) (15) indicating the unit bid prices on the 
basic requirement were reasonable, bids received under the readvertised invita- 
tion should be returned unopened and the procurement accomplished under the 
initial invitation. 


To the Secretary of the Navy, September 18, 1963: 

Reference is made to a protest filed with this Office by Edgerton, 
Germeshausen & Grier (EG&G) against the action of your Depart- 
ment in canceling IF B-126-1121-63 and readvertising for bids under 
IF B-126-1485-63. 

The original invitation was issued on March 8, 1963, and requested 
bids on 120 electron tubes, type JAN-7322M. On March 14, 1963, 
Amendment No. 1 to the invitation requested additional bid prices 
on alternate quantities of 180 and 240 tubes. Two bids were received 
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and opened on April 8, 1963. The bid submitted by EG&G offered 
prices of $346 each on 120 units; $336 each on 180 units; and $334 each 
on 240 units. The bid submitted by Kuthe Laboratories, Inc. (a sub- 
sidiary of International Telephone and Telegraph Corporation) 
offered a price of $385 each on 120 units. No bid prices were submitted 
on 180 or 240 units. 

Under date of April 22, 1963, ITT submitted a formal protest, alleg- 
ing that neither ITT or Kuthe had received a copy of Amendment 
No. 1 or any indication that an amendment had been issued. This 
protest further advised as follows: 


If we had received notice of the amendment which requested bids for increased 
quantities of 180 and 240, we could have quoted substantially lower prices for 
the larger quantities and might have decided to run a large quantity for stock 
for sales to other customers thus permitting savings to be passed on to the 
customers. 

Our communications in Contract No. N126—05292A constitute a record of evidence 
that in the past we have made very substantial reductions for larger quantities. 
In that contract, after we had been awarded an order for 120 units of the same 
tube type 7322M at $453 each, our letter dated January 18, 1963, voluntarily 
offered to reduce the price to an average of $397 for a total quantity of 240 on 
the same order, which in effect would have reduced the price of the second quan- 
tity of 120 to only $341. 

From the example above it is clear that knowledge of a contemplated increase 
in quantity has a decided effect on both the basic and increased quantities in- 
volved. 

Based upon the foregoing, your Department concluded that Kuthe 
might have bid a lower price on the basic quantity if it had been aware 
of the amendment; that other bidders might have responded to the 
invitation had they been aware of the increased quantities; and that 
the complete procurement therefore was not properly submitted to 
full competition. Notwithstanding the fact that on April 11, 1963, 
an administrative determination had been made that procurement 
would be limited to 120 tubes under IF B-126-1121-63, the invitation 
was canceled on May 13, 1963. On May 22, 1963, new bids, again on a 
quantity of only 120 tubes, were solicited under IFB-126-1485-63. 
Bids received under this invitation remain unopened pending resolu- 
tion of EG&G’s protest against cancellation of the original invitation. 

It is EG&G’s position that knowledge of the possible procurement of 
180 or 240 units would not normally affect the unit price on the basic 
quantity of 120 units, and in support of this position EG&G calls 
attention to the fact that ITT’s letter of April 22 only indicated that 
Kuthe might have reduced unit prices on the basic quantity if it had 
been aware of Amendment No.1. Additionally, EG&G contends that 
Kuthe was not prejudiced by its failure to bid on quantities of 180 
and 240 since it was administratively determined prior to the date of 
ITT’s protest, that only 120 tubes would be purchased. EG&G there- 
fore contends that there is no evidence of prejudice, to the Government 
or to other bidders, which justified rejection of all bids after they had 


been opened, and that resolicitation of bids after EG&G’s low bid 
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price had been revealed is contrary to the established concepts of 
competitive bidding. 

In our decision of January 12, 1962, B-147515(3), copy enclosed, 
we held as follows: 

It is of course to be regretted that you were not in a position to submit a 
responsive bid as a result of the failure of the contracting office to furnish 
amendments. While the Government should make every effort to insure that 
interested bidders receive timely copies of invitations for bids and amendments 
thereto, the fact that there was a failure to do so in a particular case does not 
warrant cancellation of the invitation for bids. This is particularly true where, 
as here, adequate competition has been obtained and fair prices have been quoted. 

The primary objective of obtaining adequate competition is to 
assure the receipt of reasonable prices, and where the prices obtained 
under a formally advertised procurement are considered unreasonable, 
10 U.S.C. 2304(a) (15) authorizes the rejection of all bids and the 


conduct of negotiations with all responsible bidders. Your Depart- 
ment’s report to this Office contains no evidence that the unit bid prices 
received on the 120 unit requirement were considered unreasonable, 
and the fact that this requirement was subsequently readvertised, 
rather than negotiated under 10 U.S.C. 2304(a) (15), would indicate 
that such was not the case. 

In view thereof, and since IF B-126-1485-63 requested bids on only 
120 tubes, we see no valid basis on which the cancellation of IF B-126- 
1121-63 may be justified. The bids received under IF B-126-1485-63 
should therefore be returned unopened. In the event a requirement 
for these items still exists, and EG&G is willing to furnish all or any 
part thereof at its unit bid price under IF B-126-1121-63, the procure- 
ment should be accomplished thereunder. 

The enclosures received with the report dated June 17, 1963, from 
the Assistant Chief for Purchasing, Bureau of Supplies and Accounts, 
are returned. 


[ B-152284 J 


Pay—Drill—Training Assemblies—Evidence 


Although a DA Form 1379—United States Army Reserve Unit Record of Reserve 
Training—containing entries of training omitted or erroneously entered on a 
previous month’s DA Form 1379 is acceptable for pay purposes where the cor- 
rective entry is promptly made and is supported by a full and complete explana- 
tion of the cause of the error, payment may not be made under supplemental 
payrolls to an officer for attendance at training assemblies which were recorded 
4 months subsequent to the training without explanation for the delayed record- 
ing, or contemporaneous corroborating evidence to support the correction, the 
unexplained correction, neither increasing nor decreasing the substantive rights 
of the officer, is not acceptable as supporting evidence to validate payment of 
the inactive duty training. 


Pay—Drill—Training Assemblies—Authorization Requirement 


A Reserve officer who attended inactive duty training assemblies under verbal 
orders which were confirmed after an unreasonable delay and without explana- 
tion may not be paid for the assemblies he attended from the date of the 
verbal orders, the delayed written orders constituting retroactive orders are 
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without effect to increase or decrease the vested rights of the officer, and are 
not proper assignment orders to authorize payment for the assemblies attended 
from the date of the verbal orders. 


a J. R. Noguera, Department of the Army, September 18, 
1963: 

By indorsement dated August 13, 1963, the Chief of Finance trans- 
mitted here your letter of June 10, 1963, submitting two supplemental 
inactive duty training Army Reserve payrolls, with supporting papers, 
covering the periods January 1 to March 31, 1961, and April 1 to 
June 30, 1961, for advance decision whether payment may be made 
to Lieutenant Daniel J. Ryan, O-5210214, for inactive duty assemblies 
alleged to have been attended by him during those periods. Your 
request has been assigned D.O. Number DO-A-722 by the Department 
of Defense Military Pay and Allowance Committee. 

It is stated in the supporting papers that on January 18, 1961, 
Lieutenant Ryan requested assignment to Company A, Second En- 
gineer Training Battalion, 2420th ERTC, Wilmington, Delaware, 
upon release from assignment for annual training with XXI United 
States Army Corps Con. Gp., Indiantown Gap Military Reservation, 
Pennsylvania; that the request was granted and by verbal orders of 
the commanding general on January 18, 1961, he was transferred ; 
that these verbal orders of change of assignment were not reduced to 
writing until the issuance on May 15, 1961, of paragraph 88, Special 
Orders No. 95, XXI United States Army Corps, Indiantown Gap 
Military Reservation, Pennsylvania; that during the period January 
18 through May 15, 1961, Lieutenant Ryan attended Reserve unit 
training assemblies with the purported assigned unit on 11 separate 
days, one assembly being a multiple assembly; that his name was 
recorded and his attendance at Reserve unit training assemblies noted 
on U.S. Army Reserve Unit Record of Reserve Training, DA Form 
1379, for the month of February 1961, but was omitted from the forms 
for the months of January, March and April 1961; that upon receipt 
of the Special Orders No. 95, paragraph 88, his name and record of 
attendance were entered for the month of May 1961, DA Form 1379; 
and that his attendance at assemblies during the months of January, 
March and April was not properly recorded until August 1961. 

In addition to the question as to the propriety of payment of the 
supplemental payrolls submitted, two specific questions are asked : 


a. Is DA Form 1879 containing entries of training omitted or erroneously 
entered on previous month’s DA Form 1379 acceptable for pay purposes? 

_b. Do written assignment orders, which confirm verbal orders previously 
given, constitute proper assignment orders so as to authorize payment from the 
date of the verbal orders? 


In your letter you refer to our decision dated June 17, 1957, 
B-131458, wherein it was held: 
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The above-quoted Army Regulations [AR 140-185, dated April 15, 1955] 
regarding DA Forms 1379 and 1380 are similar in many respects to National 
Guard Regulations applicable to NGB Form 100 and it consistently has been 
held, with respect to National Guard personnel, that payment on a supplemental 
roll containing data not shown to be based on a contemporaneous record of 
training, and which was not supported by remarks on the original roll, may not 
be made. See 14 Comp. Gen. 808, 29 Comp. Gen. 223, and B-95786, dated 
August 21, 1950. We perceive no basis for reaching a different conclusion 
with respect to payment on a supplemental payroll covering. training assemblies 
of a reserve organization where the data shown on that payroll is inconsistent 
with or contrary to the facts ‘shown on the original payroll which is based on 
the record of duty made at the time the duty is performed. * * *. 


You state that the Army Regulations considered in the above decision 
did not provide instructions for correcting entries of training omitted 
or erroneously entered on a previous DA Form 1379, but that since 
June 6, 1960, AR 140-185 (current AR 140-185 is dated April 7, 1961) 
has provided for the use of the remarks section of the current DA 
Form 1379 to record entries of training omitted or erroneously 
entered ona previous DA Form 1379. 

You also call attention to our decision of February 3, 1958, B-134395, 
wherein it was held that “Only attendance pursuant to proper assign- 
ment orders may be considered as attendance within the language 
and intent of the regulations.” It was also stated in this latter de- 
cision that— 


Written orders which purport to confirm verbal orders presumably given 
after attendance at the assemblies involved are obviously retroactive orders. 
We have held generally for many years that retroactive orders are without 
effect to either increase or decrease vested rights of Government personnel. * * *. 


In Army Regulations 140-185, June 6, 1960, it is provided in 
pertinent part as follows: 


3. Forms used. a. Unit Record of Reserve Training (DA Form 1379). See 
AR 330-26 and section II. 

b. Record of Individual Performance of Reserve Duty Training (DA Form 
1380) (see. III). 


* * * * * * 


6. Purpose. DA Form 13879 (Unit Record of Reserve Training) is used in 
Army Reserve personnel accounting as an equivalent document to the active 
Army morning report and monthly personnel rosters. It will be used— 

a. To record the authorized attendance of assigned and attached personnel 
ata unit assembly or drill. 


* * * * * * * 


ec. AS a source document for preparation and support of Military Pay 
Vouchers (DA Form 2139) and related documents. 

d. To transmit to area machine records units data as to retirement points 
earned, reassignment, separations, MOS changes, grade changes, and other 
personnel data. 

7 . 7” * . * 


8. Preparation. USAR unit commanders will complete the DA Form 13879 
received from the servicing MRU by entering required data as indicated in 
paragraphs 10 through 15. 

9. Verification of attendance. Attendance will be verified and recorded at 
the beginning and end of each assembly or drill period (unless otherwise 
directed by area commanders). 

10. Additional personnel. a. Additions will be listed on the front of the 
form following the last entry of the mechanically prepared report identified 
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by the heading “Assigned personnel.” Data listed will include the name, 
grade, service number, branch (for officers), duty MOS, last unit of assign- 
ment, effective date and authority for the change, date of enlistment or re- 
enlistment, date retirement year ends, and such other data as may be prescribed 
by area commanders. 


15. Remarks (Item 8, DA Form 1879). Enter under “Remarks” the name, 
grade, service number and date of assembly and identify the reason for entry 
to record— i 


s + s ~ * * s 

c. Entries of training omitted or erroneously entered on previous rosters. * * *. 

Although the regulations now authorized correction of errors of 
omission or commission on DA Form 1379 on subsequent forms, such 
corrections, if unsupported, cannot increase or decrease the substantive 
rights of the person affected. The basic evidence of the right must have 
been in existence at the time alleged, and it is only the physical errors 
which may be corrected. For example, in B-131458, June 17, 1957, 
no contemporaneous record was made which would show the assemblies, 
if any, attended by the member, nor was there any indication as to why 
the fact of attendance at assemblies was not recorded irrespective 
of receipt of orders; in B-134395, February 3, 1958, although a record 
of attendance at assemblies was contemporaneously made, such 
record showed that the member was in a “non-pay” status, and the date 
or dates of the verbal orders purported to have been confirmed later 
in writing were not specified or otherwise identified. See also 
B-139870, August 13, 1959. Compare B-144672, March 22, 1961. 

It is well settled that retroactive orders generally are without 
effect to increase or decrease the vested pay righis of Government 
personnel. Also, it has long been the rule that verbal orders must 
be confirmed in writing within a reasonable time in order to be 
accepted for the purpose of payment of pay and allowances. 

In the present matter the extract page from Special Orders No. 95, 
dated May 15, 1961, contains paragraphs confirming verbal orders 
to other members issued in May 1961, but no reason is given for the 
extended delay—from January to May 1961—in the case of this 
member. Futhermore, no explanation is given for the omission of the 
member’s name from DA Form 1379 for the months of January, 
March and April 1961, and the inclusion of his name in the reports 
for February and May 1961. While the regulations authorized cor- 
rections to be made, unexplained corrections cannot be accepted as 
supporting evidence in validation of pay and allowance vouchers. 

Accordingly, you are not authorized to make payment on the supple- 
mentary payrolls which, together with supporting papers, are being 
retained here. 

Your specific questions cannot be answered with an unqualified 
affirmative or negative answer. As indicated above the entries must 
be supported by some contemporaneous corroborating evidence. 
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However, question a may be answered as follows: generally, a DA 
Form 1379 containing entries of training omitted or erroneously en- 
tered on a previous month’s DA Form 1379 is acceptable for pay 
purposes where the corrective entry is promptly made and is supported 
by a full and complete explanation of the cause of the error. Question 
b is answered by stating that written assignment orders which confirm 
verbal orders actually given constitute proper assignment orders to 
authorize payment for assemblies attended from the date of the verbal 
orders, provided the verbal orders are promptly confirmed, or an 
explanation is furnished for the delay in taking such action. See 
B-125517, March 30, 1956. 


[ B-152321 J 


Bidders—Qualifications—Failure to Submit Information Before 
Bid Opening—Surplus Sales Disposals 


Under an invitation to bid on the purchase of scrap to be generated from the 
demilitarization of surplus ammunition located in France, bidders, purchasers, 
and subcontractors to have governmental approval to perform the operation of 
demilitarization, the submission after bid opening by the high bidder who did 
not qualify of the name of an acceptable subcontractor does not preclude an 
award to the bidder, the required qualification affecting ability to perform, the 
responsibility of the bidder is involved and the procurement rules that matters 
concerning a bidder’s responsibility, which do not affect the price, quantity, and 
quality of the procurement and which are not prejudicial to other bidders may 
be furnished after bid opening applying equally to surplus sales, there is no 
prohibition against furnishing the necessary qualifications after bid opening; 
therefore, upon the execution of contracts for the demilitarization work with 
qualified concerns an award may be made to the high bidder. 


To the Secretary of the Army, September 19, 1963: 

We refer to a letter of August 13, 1963, with enclosures from the 
Assistant Director of Procurement, Department of the Army, request- 
ing our decision in regard to a protest from Societe de Travaux et de 
Recuperations Industrielles, Paris, France, hereafter referred to as 
S.T.R.L., concerning the sale by the United States Government of scrap 
to be generated from the demilitarization of 418,496 rounds of surplus 
ammunition. 

On May 2, 1963, the Property Disposal Office, Seine Area Command, 
Chateau Bel Manoir, Le Chesnay, France, issued Invitation for Bids 
No. 91-600-s-63-28 soliciting bids for the purchase of the above am- 
munition which had been returned to United States accountability by 
the French Government and is presently stored in French Army De- 
pots located in France. In response to the invitation six bids were 
received and opened on June 5, 1963. The high bid quoting a price 
of 3,384,785.72 francs or $690,772.60 was submitted by Otto Lazar & 
Company, 75 rue des Vignes, Paris, France. The second high bid 
submitted by the protestant, S.T.R.I., quoted a price of 3,096,623.10 
francs or $631,963.90. In response to the requirement on page 9 of 
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the invitation relating to the location of demilitarization facilities, both 
bidders indicated that the actual work of demilitarization would be 
performed in France. We are informed that the Department of the 
Army will not make an award until the matter of the protest has been 
resolved by this Office. 

Page 9 of the invitation listed certain Additional Special Conditions 
applicable to this sale and Clause AB of these special conditions 
provided : 

Bidders and purchasers under this Invitation to Bid must, either through their 
own resources or those of subcontractors, have the capability and facilities to 
perform the operations required by this contract. Bidders, purchasers and 
subcontractors must possess all necessary permits, licenses and authorizations 
required by their respective governments and by the government of the country 
where such operations are to be performed. 

Weare informed that clauses such as Clause AB were inserted in other 
invitations for the sale of surplus ammunition located in foreign coun- 
tries and that the purpose of this type of clause is to require that only 
contractors acceptable to the Government of the country where the 
demilitarization takes place will perform the actual work of demilitar- 
ization. Headquarters, United States Communications Zone, Europe, 
states that the term “subcontractor” was included in the clause to 
broaden competition and to emphasize that only those performing the 
actual work of demilitarization are required to possess the authoriza- 
tions specified in the clause. 

In regard to demilitarization activities which would be performed 
in France, the French Government issued a list of firms which would 
be acceptable for the performance of this type of work. S.T.R.L., a 
firm which engages in actual demilitarization work appears on the 
above list while Otto Lazar & Company which does not directly per- 
form demilitarization activities does not. On June 18, 1963, S.T.R.I. 
directed a protest to the Property Disposal Officer, Chateau Bel 
Manoir, Le Chesnay, France, alleging that the high bidder was not 
entitled to an award since that bidder did not possess the qualifications 
required by the invitation. S.T.R.I. requests the award here to be 
made to it as the highest bidder possessing the qualifications specified 
in Clause AB. Otto Lazar & Company upon being notified of the 
protest from §S.T.R.I. informed the Property Disposal Office on 
June 10, 1963 that the actual work of demilitarization would be per- 
formed by subcontractors which were acceptable to the French 
Government and which appeared on the approved list issued by the 
French Government. On July 8, 1963, S.T.R.I. requested that the 
matter be reviewed by this Office. 

The question presented here is whether the high bidder could 
furnish qualifications required by the invitation after bid opening 
through the use of subcontractors possessing the specified qualifi- 
cations. 
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We have reviewed this invitation and we find that the language 
and intent of clause AB do not preclude an award to Otto Lazar & 
Company in this instance if the actual work of demilitarization is 
performed by subcontractors possessing the qualifications specified in 
clause AB. In this regard the qualifications listed in clause AB 
affect the bidders’ ability to perform and therefore are matters con- 
cerning the responsibility of bidders. In cases involving procure- 
ments we have held that certain matters relative to the responsibility 
of a bidder which do not affect the price, quantity, and quality of the 
procurement and which are not prejudicial to other bidders may be 
furnished after bid opening. See 39 Comp. Gen. 247, B-138322, 
January 20, 1959; 39 Comp. Gen. 655, B-142350, March 30, 1960. 
These rules are equally applicable here and in this situation we find 
there is no prohibition against furnishing the necessary qualifications 
after the opening of bids. Consequently, this Office finds no legal 
basis for objecting to an award to Otto Lazar & Company if this 
bidder executes contracts for the actual work of demilitarization with 
concerns possessing the qualifications specified in clause AB. 

In view of the foregoing reasons, the protest of S.T.R.I. is denied. 


[ B-151831 J 


Leaves of Absence—Military Personnel—Payments for Unused 
Leave on Discharge, Ete.—Enlistment Extension, Discharge, Re- 
enlistment, Ete. 

Regulations which provide a lump-sum leave payment to an enlisted member of 
the Regular Navy or Regular Marine Corps, who pursuant to 10 U.S.C. 5539 
extends or reextends his enlistment and receives under 37 U.S.C. 906(b) the same 
pay and allowances as though he had reenlisted, the member being considered 
discharged and entitled to payment in accordance with 37 U.S.C. 501, may be 
amended to entitle an enlisted member of the Naval Reserve or the Marine Corps 
Reserve upon first voluntarily extending his enlistment to a lump-sum payment 
for accrued leave, if he so elects, at the time of the extension of his enlistment, 
the enlistment provisions in 10 U.S.C. 5539, like the early discharge provision in 
10 U.S.C. 6295, which are applicable to members of the Naval Reserve, deriving 
from the act of August 22, 1912, the benefits of 10 U.S.C. 5539, and 37 U.S.C. 
906(b) are equally for application to enlisted members of the Naval Reserve or 
the Marine Corps Reserve for the purpose of entitlement to a cash settlement for 
unused leave. 


To the Secretary of the Navy, September 23, 1963: 


Reference is made to letter of June 18, 1963, from the Assistant 
Secretary of the Navy (Financial Management), assigned submission 
No. SS-N-709 by the Military Pay and Allowance Committee, 
Department of Defense, requesting a decision as to whether current 
regulations may be amended to make benefits under the provisions of 
10 U.S.C. 5539 and 37 U.S.C. 906(b) equally applicable to a member 
of the Naval Reserve or Marine Corps Reserve who first voluntarily 
extends his enlistment in accordance with applicable regulations for 
the purpose of entitlement to a cash settlement for unused leave. 
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Section 5539 of Title 10, U.S. Code, provides in pertinent part that 
under regulations prescribed by the Secretary of the Navy, a member 
of the Regular Navy or Regular Marine Corps may extend or reextend 
his enlistment by written agreement for less than 1 year or for a period 
of 1, 2, 3, or 4 full years, and 37 U.S.C. 906(b) provides that such an 
extension of enlistment entitles the member to the same pay and allow- 
ances as though he had reenlisted. Section 511 of Title 10, U.S. Code, 
provides in part that except as otherwise prescribed by law, enlist- 
ments as Reserves are for terms prescribed by the Secretary concerned. 
The Assistant Secretary’s letter refers to regulations governing the 
terms and conditions under which members of the Naval Reserve and 
Marine Corps Reserve are permitted to extend their enlistments as set 
forth in Article C-1407(2)(c), Bureau of Naval Personnel Manual, 
and paragraphs 2201-2a and 2206, Marine Corps Personnel Manual, 
respectively. The letter also refers to the provisions of paragraph 
044170-1a, Navy Comptroller Manual, governing the payment of 
lump-sum leave, which provides in part that an enlisted member of the 
Regular Navy or Regular Marine Corps who voluntarily first extends 
an enlistment, regardless of the duration, as authorized under 10 
U.S.C. 5539, is entitled to lump-sum leave settlement for the balance 
of unused leave, and such member will be considered “discharged” for 
the purpose of that section on the date his enlistment would have 
expired had it not been extended. 

A member of the Armed Forces is entitled under the provisions of 
37 U.S.C. 501 to compensation in cash for unused accrued leave (not 
in excess of 60 days) to his credit at the time of his discharge, except, 
insofar as here concerned, no cash settlement is authorized to any 
member who is discharged for the purpose of entering into an enlist- 
ment in his respective branch of the Armed Forces on the day follow- 
ing the date of discharge. See 37 U.S.C. 501(b)(1). A discharge 
at expiration of a prescribed term of service followed by reenlistment 
is not, however, regarded as a discharge for the purpose of enlistment 
within the meaning of that provision. 30 Comp. Gen. 103. 

In our decision of September 14, 1950, 30 Comp. Gen. 103, cited in 
the Assistant Secretary’s letter, there was considered the effect of the 
provisions of the act of July 27, 1950, 64 Stat. 379, 10 U.S.C. 628 
note (1952 Ed.), and Executive Order No. 10145, dated July 27, 
1950, issued pursuant to that act—extending all enlistments in the 
Armed Forces to expire prior to July 9, 1951, for a period not to 
exceed 12 months—and it was held that enlisted members of the 
Navy who, upon discharge at the expiration of their enlistments, 
voluntarily extend their enlistments during the temporary period 
provided by that act are entitled to a cash settlement for unused leave. 
In 36 Comp. Gen. 727 we held (in answer to question 3) that a 
member of a Regular component who extends his enlistment for a 
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period of less than 1 year or for 2 or more years under the provisions 
of the act of August 22, 1912, as amended by the act of July 12, 1955, 
69 Stat. 299, 10 U.S.C. 5539, is entitled to a cash settlement for the 
unused leave standing to his‘credit at the time of such extension. 

We have recognized that the early discharge provisions in 10 U.S.C. 
6295, stated as relating to enlisted members of the Regular Navy 
(formerly contained in the act of August 22, 1912, Ch. 335, 37 Stat. 
331, 34 U.S.C. 195 (1952 Ed.) ), are also applicable to members of the 
Naval Reserve. See our decision of January 10, 1951, 30 Comp. Gen. 
280. In that decision it was held that an enlisted member of the 
Naval Reserve upon early discharge and immediate reenlistment was 
entitled to payment for unused leave. That decision was further 
discussed and amplified in our decision of January 28, 1963, B-149114, 
42 Comp. Gen. 399, wherein it was stated that the decision of Jan- 
uary 10, 1951, gave consideration to section 7 of the Naval Reserve Act 
of 1938, 52 Stat. 1176, 1177, 34 U.S.C. 853e (1946 Ed.), which provided 
that enlisted men of the Naval Reserve when employed on active duty 
with pay shall receive the same pay and allowances as enlisted men in 
the Regular Navy of the same grade or rating and the same length of 
service, and that while that provision was repealed by section 803 
of the Armed Forces Reserve Act of 1952, 66 Stat. 505, 34 U.S.C. 771, 
Reserve and Regular enlisted men on active duty with pay receive 
the same pay and allowances under 37 U.S.C. 203. The Assistant 
Secretary in his letter says that applying this same line of reasoning to 
an extension of an enlistment, it would appear that when a member at 
the expiration of his Reserve enlistment extends such enlistment he 
would be entitled, if he so elects, to cash settlement for any unused 
leave standing to his credit on the date his enlistment would have 
expired had it not been extended. 

The provisions of the above-mentioned 1912 act were made applice - 
ble to “any enlisted man,” and in this connection we noted in the deci- 
sion of January 10, 1951, 30 Comp. Gen. 280, that since the U.S. Naval 
Reserve, as such, was not established until March 3, 1915, those pro- 
visions apparently were not applicable to members of the Naval 
Reserve. There is for noting that the term “any enlisted man” was 
included in the extension of enlistment codification provisions in 34 
U.S.C. 184 (1952 Ed.), but that such term was replaced with the 
term Regular Navy or Regular Marine Corps in the codification of 
10 U.S.C. 5539, because of the lelief that the section was applicable to 
members of the Regular components only. See the codifier’s notes 
under 10 U.S.C. 5539. 

The extension of enlistment provisions in the above-mentioned 
1912 act applicable to the Navy and Marine Corps were amended by 
section 1 of the act of July 12, 1955, 69 Stat. 299, 34 U.S.C. 184, to 
authorize an extension of enlistment for a period of less than 
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1 year. A similar extension of enlistment for less than 1 year was 
authorized in section 2 of that act, 10 U.S.C. 628b (Supp. IIT, 1952 
Ed.), for “any enlisted man” in the Army or Air Force. Both 10 
U.S.C. 5539 and section 2 of the act of July 12, 1955, provide that a 
member who extends his enlistment is entitled to the same pay and al- 
lowances as though he had reenlisted. See 10 U.S.C. 3263 applicable to 
enlisted members of the Army and a similar provision in 10 U.S.C. 
8263 pertaining to the Air Force. We find nothing in the legislative 
history of the 1955 act which would indicate that its provisions were 
applicable only to members of a Regular component. Had Congress 
intended to restrict the provisions of that act to members of Regular 
components only, we believe appropriate language would have been 
used to carry out such an intent. 

In view of the above, since the extension of enlistment provisions 
in 10 U.S.C. 5539, like the early discharge provision in 10 U.S.C. 
6295, are derived from the same act, namely the above-mentioned act 
of August 22, 1912, and since we have held that the early discharge 
provisions are applicable to members of the Naval Reserve, it is our 
view that for the reasons stated in the above-mentioned decisions, an 
enlisted member of the Naval Reserve or the Marine Corps Reserve 
upon first voluntarily extending his enlistment is entitled to a lump- 
sum payment for accrued leave, if he so elects, at the time of the ex- 
tension of his enlistment. Accordingly, we perceive no legal objection 
to amending the regulations as proposed. 


[ B-150463 J 


Transportation—Accessorial Charges—W arehouseman—D ir ec t 
Payment 


The warehouse handling and storage-in-transit charges due on a shipment of 
household goods of a member of the armed services tendered by a transportation 
officer under a Government bill of lading to a line-haul carrier indebted to the 
United States for overcharges in unrelated transportation transactions allowed 
in bankruptcy proceedings but remaining unpaid due to insufficient assets may 
not be allowed the warehouseman, whose designation as consignee on the bill of 
lading creates no privity of contract with the United States and, therefore, no 
liability of the part of the Government for the unpaid accessorial charges, the 
contract to pack, transport, store and deliver the goods at destination being a 
single unified transaction, payment for the services performed cannot be split 
into component parts, and the line-haul carrier is entitled to payment for the 
services under the contract, and the amount owing will be applied to reduce the 
carrier’s indebtedness to the United States. 


To Universal Storage Warehouses, September 24, 1963: 
Reference is made to your letter of May 20, 1963, protesting our 
settlement certificate dated May 15, 1963, which disallowed your claim 


for $131.60 on your bill No. 01994, our claim TK-740002. The claim 
is for warehouse handling and storage-in-transit charges alleged to be 
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due your company on a shipment of household goods owned by Staff 
Sergeant James E. King. 

The record shows that the Transportation Officer at Selfridge Air 
Force Base, Michigan, tendered “1 LOT HOUSEHOLD GOODS,” 
weighing 3,300 pounds, to H. L. Leonard Moving & Storage Company, 
Inc., at Mount Clemens, Michigan, on December 13, 1960, under Gov- 
ernment bill of lading A-8205657. The consignee is shown as Univer- 
sal Storage Warehouse, Newark, New Jersey, and the destination as 
Jersey City, New Jersey. The bill of lading block—MARKS—bears 
the notations “FOR: SSGT JAMES E. KING” and “STORAGE 
INTRANSIT AUTHORIZED AT DESTINATION NOT TO 
EXCEED 90 DAYS.” The “Certificate of the Issuing Officer” shows 
that the subject shipment was made pursuant to the terms of the con- 
tract or purchase order No.—‘“See Above,” thus indicating that the 
only contract for the transportation and storage of the goods was rep- 
resented by the terms and conditions of bill of lading A-8205657. 
Your bill No. 01994 indicates that it is a “Supplemental Billing for 
Gov't Bill of Lading #A-8205657 shipment for SSgt James E. King 
AF16330715 [S/Sgt. King’s service number| for storage in transit 
and redelivery charges.” This bill is supported by a copy of a docu- 
ment entitled “STATEMENT OF ACCESSORIAL SERVICES 
PERFORMED” dated March 6, 1962, which shows bill of lading 
A-8205657. In the space headed “Place From” there !s inserted “Sel- 
fridge AFB, Michigan to SIT Universal Stge., Newark, N.J.,” in the 
space headed “To” there is inserted “903 Golden Street, Jersey City 
New Jersey.” You also enclosed a photostat of the same form dated 
December 27, 1960 (the date the shipment was placed in storage) signed 
by Clarice H. King (presumably a relative of S/Sgt. King) on January 
11, 1961, bearing notations to the same effect and stating that the serv- 
ices of unpacking, warehouse handling, storage, and delivery out were 
performed by “H. L. Leonard M & S” (in the blank entitled “Name 
of carrier”). 

The record shows that the line-haul carrier, H. L. Leonard Moving 
& Storage Company, presented bill No. 3386 for the transportation 
charges for the move from Mount Clemens, Michigan, to Newark, New 
Jersey. For this service Leonard was paid $305.15. In the audit 
of Leonard’s bills for transportation charges we found that this carrier 
is indebted to the United States because of overcharges in unrelated 
transportation transactions. However, the line-haul carrier was ad- 
judicated a bankrupt on April 17, 1961. Although proofs of claim 
covering Leonard’s indebtedness to the United States were filed in 
the bankruptcy proceeding, we have been advised by the United States 
Attorney at Detroit, Michigan, that the bankruptcy matter involving 
Leonard (In Bankruptcy No. 47845) was closed on November 30, 1962, 
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and that the Government’s claims against the bankrupt had been al- 
lowed, but that there were insufficient assets in with which to pay any 
part of such indebtedness. 

The record further shows that you initially presented your bill for 
the warehouse and drayage charges to the line-haul carrier but upon 
being informed of that company’s bankruptcy you presented the bill 
to the United States. This claim for $131.60 accessorial warehouse 
and drayage charges was disallowed by our Office on the basis that 
there was no privity of contract between your company and the United 
States, hence no legal liability to the warehouseman for its charges. 
However, in your letter of May 20, 1963, you contend that bill of lading 
A-8205657 specifically names Universal Storage Warehouses as the 
consignee of the shipment for storage-in-transit not to exceed 90 days, 
thus giving your company privity of contract. You also contend that, 
since the shipment required destination services which were performed 
according to Government standards, payment should be made to the 
carrier performing these services, i.e., Universal. 

The bill of lading and the record clearly show that this household 
goods transportation contract to pack, transport, store the goods at 
destination warehouse, and to make subsequent delivery at destination 
was a single unified transaction made only for the purpose of moving 
Staff Sergeant King’s household goods from Mount Clemens, Michi- 
gan, to his new station, Jersey City, New Jersey. The promise to pack 
is dependent upon the promise to carry, since packing is unnecessary 
without transportation; the promises to pack and to transport were 
interdependent with the agreement to store at the destination ware- 
house and subsequently make delivery of the goods to the consignee. 
The parties to this contract were the Government as shipper and H. L. 
Leonard Moving & Storage Company, the carrier to which the goods 
were initially tendered. These parties to the contract understood 
that complete performance of all the required services, including the 
storage at Newark, would fulfill the carrier’s undertaking and con- 
stitute the consideration to bind the Government to payment, and that 
such payment would be due H. L. Leonard Moving & Storage 
Company. 

Insofar as the bill of lading sets forth the terms on which the 
transportation is to be made, it operates, upon acceptance, as a con- 
tract between the shipper and the carrier. Michigan Central R. 
Co. v. Mark Owen & Co., 256 U.S. 427 (1921); Northern Pacific 
R. Co. v. Wall, 241 U.S. 87 (1916) ; 9 Am. Jur., Carriers, Section 412. 
Since the United States has no contract with your company, it does 
not appear legally liable to you for the warehouse charges and your 
only recourse was against the line-haul carrier, with which you con- 
tracted for payment of the warehouse charges incurred thereunder. 
Since there is no privity of contract between you and the Government 
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and we are unaware of what arrangements the line-haul carrier 
has made with you as to the amount of your charges or how they are 
to be satisfied, no payment could be made by the Government directly 
to you for the warehouse services. As you no doubt are aware, as a 
general rule, a contract cannot be enforced by a person who is not a 
party to it or in privity with it. McClendon v. T. L. James & Co., 
231 F. 2d 802 (1956); United States v. Voges, 124 F. Supp. 543 
(1954); Chong Moe Dan v. Maryland Casualty Company of Balti- 
more, 93 A, 2d 286, 288 (1952); Staley v. New, 250 P. 2d 893 (1952) ; 
17A C.J.S. Contracts, Section 518. The initial carrier is responsible 
for transportation under the bill of lading, and contract of trans- 
portation covers all charges including storage and demurrage, and 
cannot be split up into component parts. Pennsylvania R. Co., v. 
Charles E.. Gibson, Inc., 23 F. Supp. 857, 860 (1938). 

The fact that you are shown as consignee on the bill of lading con- 
tract does not put you in privity with the shipper. You cannot now 
collect from the Government for the services you performed because 
you performed the services for the initial and line-haul carrier alone. 
Any privity of contract you, as consignee, might have, is with the 
line-haul carrier. 

While the contract between the Government and H. L. Leonard 
Moving and Storage Company, Inc., was fufilled and that Corpora- 
tion thus became entitled to payment of the proper charges for the 
services under the contract, that Corporation is indebted to the United 
States in excess of the amount remaining payable under such con- 
tract and such amount will accordingly be applied in reduction of 
such indebtedness to the United States. 

We thus must sustain the settlement certificate of May 15, 1963, 
which disallowed your claim for $131.60. 


[ B-152487 J 


National Guard—Pay, Etc., Entitlement—Active Duty Determina- 
tion 

A member of the Alabama Army or Air National Guard called into active 
Federal service pursuant to Executive Order No, 11118, September 10, 1963, for 
an indefinite period is considered on active duty within the meaning of 37 
U.S.C. 204 for entitlement to pay and allowances if when officially contacted 
in person or by telephone or, in response to unofficial contact or public announce- 
ment by radio, television, etc., he reported to his unit in person or by telephone 
or other means of communication pursuant to the call of his unit into Federal 
service; therefore, payment may be made to members who upon becoming sub- 
ject to Executive Order No. 11118 were already in the service under Executive 
Order No. 11111, dated June 11, 1963, to members at their armories under orders 
of the Governor of Alabama issued prior to September 10, and to members 
reporting with their units, but payment may not be made to Guardsmen unable 
to respond to the active duty call, and as to those members alerted but con- 
tinuing on normal duties, entitlement depends on whether they received and 
complied with their orders—all doubtful cases to be submitted for individual 
decision on the merits. 
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To the Secretary of the Army, September 24, 1963: 


Reference is made to letter of September 13, 1963, with enclosures, 
from the Acting Secretary of the Army, requesting a decision with 
respect to entitlement to pay of members of the Alabama Army and 
Air National Guard called into active Federal service on Septem- 
ber 10, 1963, who were not required to report in person to their unit 
armories. The request for decision has been assigned submission 
No. SS-A-725 by the Department of Defense Military Pay and 
Allowance Committee. 

Pursuant to the provisions of Executive Order No. 11118, Septem- 
ber 10, 1963, as implemented by a memorandum of the Secretary of 
Defense to the service Secretaries dated September 10, 1963, the Sec- 
retary of the Army transmitted to the Governor of Alabama on 
September 10, 1963, the President’s call into the service of the United 
States, effective at 0716 hours, Eastern Daylight Time, September 10, 
1963, for an indefinite period, of all Army and Air National Guard 
organizations of the State of Alabama not then in the active service, 
and all personnel assigned thereto, directing their assembly at their 
respective National Guard Armories and Air National Guard air 
bases in the State of Alabama. On the same date, the Secretary of 
the Army transmitted additional instructions to the Governor of 
Alabama that units and members thereof which had been called into 
State service by him would be held at armories pending further 
instructions and that members of all other units although in the 
active Federal service would not be required to report to their 
armories unless further instructions were issued. One of the en- 
closures submitted with the Secretary’s letter is an opinion of the 
Acting The Judge Advocate General of the Army dated Septem- 
ber 12, 1963 (JAGA 1963/4738) concluding for the reasons stated 
that those members of the Alabama Army National Guard who were 
called into active Federal service on September 10, 1963, but who 
were not required to report to their unit armories, would be entitled 
to receive pay if otherwise qualified. It is stated in that opinion 
that the General Counsel, Department of the Army, and The Judge 
Advocate General of the Air Force concur. 

Under the statutory provisions in effect prior to the statutory 
codification of Titles 10, 32 and 37 of the United States Code the pay 
status of a member of the National Guard commenced on the date he 
appeared at the place of company rendezvous. See 4 Comp. Gen. 872. 
The applicable provisions of law cited in that decision are contained 
in 32 U.S.C. 157 (1952 Ed.). In our decision of April 3, 1958, 
B-135120, 37 Comp. Gen. 655, cited in The Judge Advocates General’s 
opinion, involving circumstances somewhat similar to those in this 
case there were considered, among other things, the provisions of 
paragraph 74, Department of the Army, Special Regulations 
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No. 130-10-1, dated August 14, 1951, which expressly provided as to 
the Army National Guard that “* * * pay commences on the date the 
unit enters into active military service, provided the individual con- 
cerned appears and reports in person to his unit rendezvous on that 
date,* * *.” In view of those regulations, we held in that decision 
that civilian employees who were members of the Arkansas Army 
National Guard when it was Federalized pursuant to Executive Order 
No. 10730 were not entitled to military pay and allowances until the 
date they actually reported to the unit point of assembly or, if absent 
from the vicinity, from the date they began direct travel to the duty 
station. See, also, 37 Comp. Gen. 255. 

Section 204(c) of Title 37, U.S. Code, now provides, however, that 
only a member of the National Guard who is called into Federal serv- 
ice for a period of 30 days or less is not entitled to basic pay until the 
date when he appears at the place of company rendezvous. Section 
101(19) of Title 37 defines “active duty for a period of more than 30 
days” as meaning active duty under a call or order that does not 
specify a period of 30 days or less. There is no provision now in the 
law which would require a member of the Army or Air National 
Guard who was called or ordered to active duty for an “indefinite 
period” to report to his place of company rendezvous before his pay 
commences. In this connection, Army Regulations No. 135-300, 
December 1962, governing the mobilization of Army National Guard 
of the United States and Army Reserve units, provides in paragraph 
88, as follows: 

88. Active duty pay and allowances. Members of ARNGUS and USAR units, 
while on active duty, will be entitled to the same pay and allowances prescribed 
for other persons on active duty. Such pay commences upon the effective date 
the unit is ordered to active duty, provided the member is in the vicinity of the 
home station on that date. If he is absent from the vicinity of the home station 
and travel is involved, the provisions of paragraph 32a(9) apply. 

There is for noting, however, that paragraph 20208 (a) (4), Change 32, 
dated May 10, 1963, Air Force Manual 177-105, provides that the pay 
status of an Air National Guard officer begins on date of induction into 
Federal service if he reports to his unit rendezvous the same date. 
This Air Force regulation does not make any distinction between 
active duty for 30 days or less and active duty for more than 30 days 
and insofar as it may contemplate personal reporting to unit head- 
quarters location as a condition to being “on active duty” it is not 
required by the statutory provisions for active-duty pay applicable to 
National Guard members called into Federal service for more than 30 
days and no similar regulation has been found pertaining to enlisted 
men of the Air National Guard. As indicated, under the present 
statutory provisions and, generally under the present pertinent regu- 
lations, active-duty pay entitlement of members of the National Guard 
ealled into Federal service for more than 30 days is not conditioned 
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upon a requirement that they report in person to their unit armories. 
Hence, under present law and regulations entitlement of members of 
the National Guard other than officers of the Air National Guard, is 
not conditioned upon a requirement that they report to their unit 
armories. 

There is not here involved any question of training duty and under 
the provisions of section 204(a) (1) of Title 37, U.S. Code, members 
of a uniformed service, which includes Army and Air National Guard 
members called into the active Federal service, are entitled to basic 
pay while on “active duty.” Section 101(19) of Title 37 defines 
“active duty” as meaning full-time duty in the active service of a 
uniformed service, and section 101(20) defines “active service” as 
meaning service on active duty. Active service has been defined by 
the courts as not necessarily actual service, but service performed at 
the direction of a superior officer or officers while receiving the emolu- 
ments to which a soldier is entitled. See United States v. Woodworth, 
36 F. Supp. 645, 646. Such duty status, however, arises by virtue of 
compliance with competent orders and it is well established that 
orders individual or special in their application are not effective until 
the member affected has received actual or constructive notice thereof. 
See 2 Digest of Opinions, The Judge Advocates General of the Armed 
Forces, Personnel, section 27.1, and the authorities there cited. See, 
also, 1 Digest of Opinions, The Judge Advocates General of the 
Armed Forces, National Guard, section 15.1, involving a National 
Guard unit mobilized into Federal service while an enlisted member 
thereof was hospitalized. It was pointed out in that opinion that 
there was no indication that the member made any effort to comply 
with the mobilization order or that in fact he ever had any knowledge 
of such order. Compare, also, B-70930, December 9, 1947. In this 
connection, the governing regulations and the opinion of the Acting 
The Judge Advocate General of the Army, dated September 12, 1963, 
clearly recognize that payment of active-duty pay would not be 
authorized to members of “called” units who were absent from the 
vicinity of the home station, physically incapacitated, etc. 

To supplement the information which accompanied the request for 
decision, the General Counsel, Department of the Army, by letter 
dated September 18, 1963, has stated, in pertinent part, as follows: 


* * * There are five categories of persons in the Alabama National Guard 
affected by this call-up: 

1. Approximately 366 National Guardsmen already in the active Federal serv- 
ice in accordance with Executive Order 11111, dated June 11, 1963, who also 
became subject to Executive Order 11118, dated September 10, 1963. 

2. Approximately 382 National Guardsmen who were at their armories pur- 
suant to orders of the Governor of the State of Alabama issued prior to the time 
the President issued his Executive Order on September 10. These Guardsmen 
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were kept at the armories for at least one or two days and some, in Birmingham, 
are still at the armory to which they originally reported. 

8. Headquarters and advance elements of various units of the Alabama 
National Guard who reported to their armories or unit headquarters and per- 
formed administrative duties in connection with the call to active service of the 
entire Guard. 

4. Alabama National Guardsmen who were either sick or outside the state 
or for some other reason unable to respond to the call to active military service. 

5. In the largest category, Alabama National Guardsmen who, as the informa- 
tion below indicates, were notified that they had been called into the active 
Federal service, were initially ordered to assemble at their armories or usual 
places of assembly, and were subsequently ordered to remain on a four-hour alert 
and pursue their normal duties subject to being ordered to perform other duties 
in connection with the President’s order. 

With respect to the Guardsmen in Category 5, and to some degree with respect 
to the Guardsmen in Category 3, we have received the following information 
from the National Guard Bureau of the Departments of the Army and the Air 
Force: 

“1. The following information was furnished by Alabama authorities on 17 
September 1963. 

“2. Telephone message from CNGB notifying State of call was completed at 
0620 CST, 10 September 1963. 

“3. Alabama State Headquarters notified units as follows by telephone. 

‘a. First priority—Units in objective areas. 
‘b. Second priority—Commanders of major organizations with orders to 
notify subordinate unit commanders. 

“4. By 0830 CST, 10 September 1963, above notifications were completed and 
the following message had been dispatched by State Headquarters to all company 
ond detachment size units: 

“ ‘Presidential Executive Order dated 10 Sep 63, you and all members of your 
units are called into active military duty of the United States effective 0516 CST 
10 Sep 63. The only administrative processing required at present will be the 
preparation and forwarding all morning reports to 20th DP Unit, Ft McPherson, 
Ga. Additional instructions concerning administrative processing will be forth- 
coming. Only members of the units specifically notified to report to armory must 
report. All others need not report to armory but may go about their normal 
civilian occupations.’ 

“5. As far as can be determined, all units employed notification procedures 
contained in alert plans. These included establishing contact with individual 
members by phone and spot announcements on local radio and TV stations. In 
some instances, the early release of press announcements precluded effective use 
of spot announcements. Alabama authorities are of the opinion that virtually 
all available personnel were personally contacted, either by telephone to the indi- 
vidual guardsman or by the individual guardsman calling his armory as a result 
of having heard a public service announcement. Except for members of units 
previously ordered to duty by the Governor, personnel were informed of their 
Federal status. They were placed on stand-by orders or four hour alert and 
advised to go about their normal work. 

“6. An estimated 25 percent of all personnel actually reported to their armories 
for instructions. A substantial number remained at the armories to initiate 
administrative processing prepare vehicles for movement and to assist in notify- 
ing other members.” 


Under the provisions of law and regulation and the precedents set 
forth above, there would seem to be little doubt as to the entitlement of 
members in categories 1, 2 and 3 to active-duty pay and allowances. 
Members in category 4 would not, of course, be entitled to any pay and 
allowances. With respect to members in category 5, their entitlement 
depends upon whether they received and complied with their orders. 
These conditions would. be met where, for example, a member in cate- 
gory 5, actually called his armory and was expressly told by competent 
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authority that his unit was called into Federal service and that he 
was to hold himself in a stand-by or alert status. Mere general 
information, however, such as television, radio or newspaper 
announcements that the member’s unit had been called or ordered into 
Federal service would not in itself in our opinion, be any assurance 
that the members received and complied with their orders. Accord- 
ingly, it is our view that none of the members involved should be con- 
sidered “on active duty” within the meaning of 37 U.S.C. 204 unless 
he was officially contacted in person or by telephone or, in response to 
unofficial contact or public announcement by radio, television, etc., 
reported to his unit in person or by telephone or other means of com- 
munication pursuant to the call of his unit into Federal service. 

In the event there is doubt as to entitlement in any individual case 
such case may be submitted here for decision on its merits, * 


[ B-151407 J 


Bidders—Qualifications—Small Business Concerns—Nonreferral 
for Certification Justification 


A determination under paragraph 1-904 of the Armed Services Procurement 
Regulation of the nonresponsibility of a small business concern, the low bidder 
under the invitation, on the basis of a record of substantial delivery delinquencies 
without referral to the Small Business Administration under 15 U.S.C. 637(b) (7) 
for certification of the concern’s capacity and credit was unjustified absent a find- 
ing that the delinquency arose out of something other than capacity and credit 
and, therefore, was not within the scope of a SBA certification and, although 
cancellation of the award is not required, future awards after rejection of a 
small business bid for nonresponsibility without submitting the matter to the 
Small Business Administration will be regarded as invalid unless award is 
required without delay, or the finding of nonresponsibility is based on substantial 
evidence that a situation resulting from factors not included in capacity or 
credit existed to justify the finding. 


To the Secretary of the Army, September 25, 1963: 

We refer to a letter of June 28, 1963, with enclosures, in reply to 
our letter of May 3, 1963, concerning the disposition of the low bid 
submitted by the Machine Products Company in response to invitation 
No. AMC(A)28-017-63-178 issued from Picatinny Arsenal, Dover, 
New Jersey, on January 29, 1963, for the procurement of 8.500 car- 
tridge cases. Under the terms of the invitation only small business 
firms were eligible to participate in the competition. 

Bids were opened as scheduled on February 13, 1963. The low 
bid was submitted by Machine Products at a unit price of $5.16 net. 
The third low bidder, the DeHoff Corporation, offered to perform 
at $6.19 per unit less a prompt payment discount of 14 of 1 percent. 
The terms of the invitation provided for deliveries of production 
units to begin sixty days after date of award and to continue at a rate 
of 600 units per week. 
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In determining the responsibility of the low bidder, Machine 
Products, the contracting officer made a thorough investigation of the 
history of performance by the firm under contract No. DA-28-017- 
AMC-175(A) awarded on January 25, 1963, for 14,830 of the same 
item with production deliveries to begin on March 21, 1963, at a rate 
of 600 per week. From the investigation, including a 2-day in- 
spection of the low bidder’s plant, the contracting officer concluded 
that he could not make ‘an affirmative determination that Machine 
Products was responsible as required under par. 1-904, Armed Serv- 
ices Procurement Regulation. The investigation disclosed that as of 
April 15 Machine Products was 3,000 cases behind in deliveries under 
the earlier contract. It appears that this delinquency was in sub- 
stantial measure a basis for the determination of nonresponsibility. 
The second low bidder was also found to be nonresponsible and award 
was made on April 18, 1963, to DeHoff, the third low bidder. 

In the administrative report furnished on the matter, the position 
of the contracting officer with respect to the Machine Products’ bid 
is stated in part as follows: 


The contracting officer has concluded that Machine Products Company’s 
failure to deliver under contract DA-28-017-AMC-175(A) was not due to lack 
of capacity or credit, and therefore does not fall within the purview of 
ASPR 1-705.6(b) (iv), which requires discussion with the local Small Business 
Administration representative under Certificate of Competency Procedures. The 
contracting officer cites 37 Comptroller General 798 (cited B—149063 16 July 
1962) as establishing precedent for having reached this conclusion. 


The file indicates that both the Army Munitions Command and the 
Army Materiel Command concur in the position of the contracting 
officer. 

It is well settled that the determination of a bidder’s responsibility 
involves the exercise of a considerable range of discretion, and our 
Office has consistently adhered to the rule that the administrative 
determination will not be questioned unless arbitrary, capricous or 
not based on substantial evidence. 38 Comp. Gen. 131; 37 Comp. Gen. 
430, 435. However, where, as here, the bidder is a small business 
concern, the -contracting officer’s determination of responsibility is 
subject, so far as concerns capacity and credit to the authority of the 
Small Business Administration under section 8(b) (7) of the Small 
Business Act, Public Law 85-536, 15 U.S.C. 637(b) (7), to certify 
to Government procurement officers with respect to the capacity and 
credit of a small business to perform a specific Government procure- 
ment contract. Under the terms of the statutory provision the pro- 
curement officers of the Government are required to accept the SBA 
certification as conclusive. The term “capacity and credit” has been 
defined as the overall ability of the bidder to meet quality, quantity, 
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and time requirements of the procurement, including ability to per- 
form, organization, technical experience, knowledge, skills, “know- 
how,” technical equipment, and facilities. See ASPR 1-705.6(a); 
38 Comp. Gen. 864. In short, the certificate is conclusive as to whether 
the bidder can perform. 

To give effect to the statute, procedures have been established by 
ASPR 1-705.6 requiring the contracting officer, where he has found a 
small business which has submitted an otherwise acceptable low bid 
to be nonresponsible by reason of factors included in the SBA certi- 
fication, to submit the matter to the Small Business Administration 
unless the award must be made without delay. If, however, the 
contracting officer determines such low bidder to be nonresponsible for 
reasons not going to the certification—factors going to whether the 
bidder wild rather than can perform—the matter need not be sub- 
mitted to the Small Business Administration. 

The certification authority of the Small Business Administration 
was intended to significantly limit the authority of the contracting 
officer in determining the responsibility of a small business bidder. 
We do not think such limitation can be overcome by simply concluding 
that the reasons for the contracting officer’s negative determination 
belong in the category of factors which would not be covered by the 
SBA certification. Yet we have a little more than that in this case. 
The only concrete evidence presented to justify a finding of nonre- 
sponsibility is the low bidder’s delinquency under the current con- 
tract without anything to justify a finding that such delinquency 
arose out of something other than the factors included under the 
phrase “capacity or credit” and, therefore, was not within the scope 
of the SBA certification. A record of past deliquencies or defaults 
by a company provides no basis for refusing to make an award without 
referral to SBA if such delinquencies or defaults were due to factors 
included in capacity or credit. 38 Comp. Gen. 289. 

In a recent decision, B-151121, September 13, 1963, 43 Comp. 
Gen. 257, copy enclosed, we held that where the Small Business 
Administration has certified the capacity and credit of a small busi- 
ness firm with respect to a given procurement, a determination of 
nonresponsibility by the contracting officer because of factors not 
included in the certification must be supported by substantial evi- 
dence to establish not only that a situation exists to justify the deter- 
mination but that the situation results from factors not covered by 
capacity and credit. In the cited case we were considering a deter- 
mination of nonresponsibility by the contracting officer where a 
certificate had already been issued by the SBA. In our judgment, 
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the same standard of proof is properly for application to justify 
a determination that the matter need not be submitted to SBA because 
the basis for the unfavorable determination goes to factors beyond 
capacity and credit. 

In support of his action with reference to Machine Products, the 
contracting officer has cited 37 Comp. Gen. 798. In that decision we 
stated— 


* * * where as here a bidder is found not to be qualified because of prior 
unsatisfactory contract performance, the certificate of competency, being limited 
© = and credit,” could not be determinative of the award to be made. 
Under the circumstances we concluded that the contracting officer was 
not required to refer the matter to the Small Business Administration 
even though the bidder in question was a small business. 

The above-cited decision preceded in time that at 38 Comp. Gen. 
864 which established the present broad definition of “capacity and 
credit.” However, at 38 Comp. Gen. 289, even before the definition 
was established, we made it clear that the ruling at 37 Comp. Gen. 
798 was intended to apply only in those instances where the con- 
tracting officer did not attribute the prior unsatisfactory contract 
performance to lack of capacity or credit. The contracting officer 
apparently concluded that a simple statement on his part was suffi- 
cient to bring the case within the rule at 37 Comp. Gen. 798 so that the 
question of competency need not be submitted to the SBA. The 
decision at 38 Comp. Gen. 289 was intended to justify a determina- 
tion of nonresponsibility without reference to the Small Business 
Administration only when the record of poor past performance 
provided substantial evidence to demonstrate that such performance 
was due to one or more factors not included within capacity or 
credit. In this connection, we pointed out that 37 Comp. Gen. 798 
should not be interpreted as justifying a conclusion that questions of 
capacity and credit and questions of past performance are neces- 
sarily unrelated. However, we cannot say that the contracting offi- 
cer’s apparent interpretation was not a reasonable, albeit somewhat 
strained, reading of our language at 38 Comp, Gen. 289. Accord- 
ingly, we will not require cancellation of the contract awarded to 
DeHoff. It should, however, be clearly understood that in the future, 
a contract awarded after the rejection of a small business bid for 
nonresponsibility without submitting the matter to the Small Busi- 
ness Administration will be regarded as invalid unless the award 
must be made without delay or the finding of nonresponsibility is 
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based on substantial evidence that a situation resulting from factors 
not included in capacity or credit exists to justify the finding. 


[ B-151609 J 


Travel Expenses—Military Personnel—Ferry Fares—Alaska Ferry 
System 


A member of the uniformed services traveling under competent orders by 
privately owned automobile from a duty station in the United States to a 
permanent duty station in Alaska may not be paid the cost of vessel service 
used for a portion of the trip in Alaska on the basis the service was transoceanic 
and not ferry service, the payment of a mileage allowance to the member, 
in accordance with paragraph 4159-3 of the Joint Travel Regulations, issued 
pursuant to 87 U.S.C. 404, constituting a commutation of all transportation 
expenses, including ferry fares and bridge, road, and tunnel tolls, in the absence 
of an express provision to the contrary, in view of paragraph 4159-1, which 
in providing reimbursement for transoceanic travel in addition to the payment 
of mileage excludes from its scope travel to and from points in the United 
States and Alaska, and paragraph 4159-3, which authorizes that reimbursement 
for travel to and from Alaska by privately owned automobile shall be on a 
mileage basis. 


To Richard M. Cathcart, September 25, 1963: 

Reference is made to your travel claim dated March 18, 1963, 
forwarded here by the Commandant, U.S. Coast Guard, by letter of 
May 9, 1963, requesting reconsideration of the settlement dated Feb- 
ruary 20, 1963, which disallowed your claim for reimbursement of ferry 
fare for yourself and your automobile from Haines, Alaska, to Tee 
Harbor, Juneau, Alaska, on October 17, 1962. 

By Travel Order No. 58900/992030930, dated June 25, 1963, you 
were relieved from duty with the CGC Woodbine (WAGL-289) at 
Grand Haven, Michigan, and directed to report for intermediate 
duty at the Coast Guard Base, Seattle, Washington, and for further 
transfer and duty to the Commander, 17th Coast Guard District, 
Juneau, Alaska, and to such station as might be assigned by that 
Commander. Travel by your privately owned conveyance was au- 
thorized for your permanent change of station. 

The record shows that after a period of leave, you drove your 
privately owned automobile from Grand Haven, Michigan, to Seattle, 
Washington, arriving at Seattle on October 8, 1962. You then de- 
parted Seattle by your automobile on October 11, 1962, and arrived at 
Juneau, Alaska, on October 17, reporting there to the Commander, 
17th Coast Guard District, who assigned you to the CGC Sweetbrier 
(WAGL-405), for duty. You were paid $265.08 for such travel, 
representing 4,418 miles at $0.06 per mile under controlling regulations. 
It appears from the record that for that portion of your travel from 
Haines, Alaska, to Juneau, Alaska, you utilized a ferry to transport 
yourself and your automobile to Juneau. On this basis, you claim 
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$20 for your car ferry fare and $5.50 for your own ferry fare, totaling 
$25.50, Your claim was disallowed by settlement of February 20, 
1963, for the reason that under the statutes authorizing reimburse- 
ment for official travel on a mileage basis, such allowance constitutes 
a commutation of all transportation expenses, including ferry fares 
and bridge, road and tunnel tolls, in the absence of an express provi- 
sion tothe contrary. 

The Commander of the 17th Coast Guard District, in forwarding 
your request for review to our Office, has averred that M/V 
CHILKAT apparently used by you, was licensed as a Motor Vessel 
and not a ferry, and that the public service offered by this vessel was 
not of a type normally attributed to a bridge or tunnel, as it was not an 
extension of any particular highway but is a vessel that was used to 
transport passengers, freight and/or vehicles between the ports of 
Juneau, Haines, and Skagway, Alaska. It is further averred, on your 
behalf, that the provisions of the Joint Travel Regulations which 
include the payment of ferry fares are not intended to include this 
type of vessel and as there is no road to Juneau from Haines, it is 
contended that Haines is a point of embarkation and that portion of 
the journey from Haines to Tee Harbor (Juneau) should be con- 
sidered as a separate journey under the Joint Travel Regulations. 

The pertinent statute, 87 U.S. C. 404, provides for the payment of 
travel and transportation allowances to a member of the uniformed 
services traveling under competent orders away from his post of duty, 
under regulations prescribed by the Secretaries concerned. Para- 
graph 4159-1 of the Joint Travel Regulations, issued pursuant to 
such authority, provides, generally, except as provided in subpara- 
graphs 2 and 3, that a member traveling under change of station 
orders to, from, or between points outside the United States will be 
entitled to the allowances prescribed in paragraph 4150 (mileage at 6 
cents a mile or transportation in kind, and/or per diem), as applicable 
for the travel to and from the ports involved. In addition, the mem- 
ber is entitled to Government transportation or reimbursement for 
transportation procured at personal expense for the ¢ransoceanic 
travel involved. 

Transoceanic travel is defined in paragraph 1150-14, Joint Travel 
Regulations, as follows: 

Transoceanic travel, as used in these regulations, is all travel which, if 
performed by surface means of commercial transportation over a usually 
traveled route, would require the use of ocean-going vessels. (For special 
provisions relative to travel between the United States and Newfoundland or 
Alaska, see pars. 4159-3 and 7002-1b, item 6). 

Paragraph 4159-3, Joint Travel Regulations, provides, in pertinent 
part, that a member who is authorized to and performs travel by 
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privately owned conveyance under permanent change of station orders 
between a point in the United States (the contiguous 48 States) and a 
point in Alaska or the island portion of Newfoundland, will be enti- 
tled to the allowances prescribed in paragraph 4150 or paragraph 
4154, as applicable, for the official distance involved. 

We have held generally that under statutes authorizing reimburse- 
ment for official travel on a mileage basis, such mileage allowance con- 
stitutes a commutation of all transportation expenses including ferry 
fares, in the absence of any express provision to the contrary. In 
decision of March 8, 1961, 40 Comp. Gen. 497, we held with respect to 
travel across the English Channel that reimbursement for the ferry 
fares was authorized on the basis that travel across the channel con- 
stituted transoceanic travel. In that case it was administratively 
reported that the definition of “transoceanic travel” had been amended 
with the intention of including travel by long distance ocean-going 
ferries and that the official table of distances (foreign) had been 
changed to exclude distances involving ocean-going ferries from over- 
all distances. In view of the broad authority of the Secretaries to 
prescribe regulations and the provisions of paragraph 4159-1 of the 
regulations for reimbursement for transoceanic travel in addition to 
the payment of mileage for the land travel to and from the ports 
involved, it was concluded that travel across the English Channel, 
where military personnel are concerned, is properly to be regarded as 
transoceanic travel. The decision of March 8, 1961, is not applicable 
in your case, however, since the definition of transoceanic travel quoted 
above specifically excepts from its scope travel from points in the 
United States and Alaska, and regulations pertaining to such travel 
specifically provide that for travel to or from such locations reim- 
bursement shall be on a mileage basis for the official travel involved. 

The payment to you for your travel in accordance with paragraph 
4159-3, Joint Travel Regulations, on a mileage basis for the distance 
involved was a commutation of all transportation expenses incurred 
in your travel from Haines to Juneau, Alaska, on your permanent 
change of station. However, examination of the computation used 
for your travel from Grand Haven to Juneau, via Seattle, shows that 
you were paid $265.08, representing 4,418 miles at 6 cents per mile, 
whereas the distance involved should have been computed at 4,465 
miles, including the distance of 69 miles between Haines and Juneau. 
A settlement for the 47 mile difference will issue in due course. See 
decision of May 23, 1963, B-151100, copy enclosed, relating to travel 
to Newfoundland which is governed by the same regulations. 
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[ B-152331 J 


Voluntary Services—Meals, Ete.—Appropriation Availability 


Although the general appropriation of the Veterans Administration is not avail- 
able to provide a dinner, luncheon, or refreshments at the annual recognition 
ceremony at which volunteer workers at outpatient clinics receive awards or 
are honored for their services to veteran-patients, the meals or refreshments 
constituting entertainment for which appropriated funds may not be expended 
absent specific statutory authority, the provision in the Independent Offices 
Appropriation Act, 1963, approved October 3, 1962, authorizing the Veterans 
Administration to spend $1,000 for official reception and representative expenses, 
if continued in future appropriations could be used to provide meals or refresh- 
ments at award ceremonies. 


To the Administrator, Veterans Administration, September 26, 
1963: 

Reference is made to your letter of August 19, 1963, requesting our 
decision as to whether Veterans Administration appropriations can 
be used for the purpose of providing a dinner, luncheon, or refresh- 
ments at Veterans Administration field stations in conjunction with 
the annual recognition ceremony for those volunteers who are to receive 
awards or to be honored for their service to veteran-patients. 

You state that the recommendation to provide a dinner, luncheon, 
or refreshments in conjunction with the annual recognition ceremony 
was submitted by the Veterans Administration Voluntary Service 
National Advisory Committee. You believe that implementation of 
this recommendation would be an inducement for the volunteers to 
continue rendering their services and would tend to improve the care 
and treatment of veteran-patients through anticipated increases in 
volunteer interest and participation in the medical program. 

Section 213 of the act of September 2, 1958, 72 Stat. 1115, 38 U.S.C. 
213, authorizes you to accept such voluntary services as are necessary 
to the effective execution of the statutory duties and responsibilities 
of the Veterans Administration. In view thereof, in decision 
B-145430, dated May 9, 1961, we held that Veterans Administration 
appropriations for the necessary expenses of outpatient clinics were 
available to furnish meals without charge to volunteer workers at 
outpatient clinics when their scheduled assignment extends over a meal 
period, if it was administratively determined that the furnishing of 
such meals was in the interest of the Government. Also, we held in 
decision B-81407, dated January 26, 1949, that Veterans Administra- 
tion appropriations were available to purchase emblems or insignia to 
be awarded to persons in recognition of minimum periods of voluntary 
service to veteran-patients, if it was determined that such awards 
would be an inducement to render such service. However, it is a 
general rule of longstanding that funds appropriated for Government 
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departments and agencies may not be used for entertaining indi- 
viduals by giving luncheons, etc., except when specifically au- 
thorized by statute and authorized or approved by proper admin- 
istrative officers. 26 Comp. Gen. 281; 5 id. 455; id. 1018. 

We do not believe that providing a dinner, luncheon, or refresh- 
ments at the annual recognition ceremony for volunteer workers is 
comparable to furnishing meals without charge to volunteers whose 
scheduled assignments extend over established meal periods. The 
furnishing of meals to volunteers whose assignments extend over meal 
periods is incident to the actual rendering of services by the volunteers 
during their scheduled assignments, whereas that same relationship 
would not apply to providing a dinner, luncheon, or refreshments at 
the annual recognition ceremony. Therefore, it is our view that 
providing a dinner, luncheon, or refreshments in conjunction with 
the annual recognition ceremony would constitute “entertainment.” 

Accordingly, we must conclude that the general appropriations of 
the Veterans Administration are not available to provide a dinner, 
luncheon, or refreshments in conjunction with the annual recognition 
ceremony for volunteers. However, it is noted that the Independent 
Offices Appropriations Act, 1963, approved October 3, 1962, Public 
Law 87-741, 76 Stat. 716, 732, authorized the Veterans Adminis- 
tration to spend $1,000 for official reception and representation ex- 
penses, and to the extent that money is available such authority, if 
continued in future appropriations for the Veterans Administration, 
could be used to provide meals or refreshments at the awards ceremony. 


[B-152352] 


Bids—Buy American Act—Foreign Product Determination 


In determining if the foreign procured bulk chlorinated lime packed in 20-pound 
pails manufactured in the United States offered by the low bidder under an 
invitation incorporating the Buy American clause prescribed by paragraph 
6-104.5 of the Armed Services Procurement Regulation is a domestic end 
product which may be considered for award, the labor, administration, and 
overhead costs involved in packaging the lime not being for consideration, the 
“components” directly incorporated in the end product are the foreign procured 
lime and the domestically manufactured pail, and the pail not representing a 
cost which is greater than 50 percent of the total cost of all the components, the 
foreign cost of the lime, ocean freight and duty greatly exceeding the cost of 
the domestic component—the pail in which the lime is packed—and constituting 
50 percent or more of the cost, the end product offered is a foreign product under 
the Buy American Act, 41 U.S.C. 10a-d. 


To the Director, Defense Supply Agency, September 27, 1963: 
By letter dated August 21, 1963, with enclosures, your Assistant 

Counsel requested our opinion on the protest of the Chemical Com- 

pounding Corporation against a determination made that the end 
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products offered by it under invitation for bids No. AMC(A)-30-070- 
63-165 are foreign end products under the Buy American Act. 

The invitation dated April 17, 1963, requested bids for furnishing 
estimated quantities of chlorinated lime packed in 20-pound pails. 
The invitation incorporated by reference the Buy American Act 
clause prescribed by ASPR 6-104.5. In responding to the invitation, 
Chemical Compounding offered to furnish chlorinated lime of foreign 
origin and indicated in their low bid that the cost of the lime repre- 
sented 46 percent of the bid price. The basic issue stated to be what 
cost elements are to be considered in determining whether the end 
product offered by Chemical Compounding is foreign or domestic. 
On the basis of information furnished by Chemical Compounding, 
the cost of the end product is as follows: 


1. Bulk chlorinated lime $1 .1460 


2. Ocean freight .2000 
3. Duty .0540 
4. Trucking .1000 
5. Container .7969 
6. Processing 4000 
7. Overhead .2300 

Total cost $2. 9269 


Chemical Compounding alleges that the cost of the first three items 
totaling $1.40 should be considered foreign and therefore concludes 
that its bid should be considered as one offering an end product 
manufactured in the United States since the cost of the last four 
items totaling $1.5269 is incurred in the United States and exceeds by 
50 percent the cost of all its components ($2.9269). 

The Buy American Act (41 U.S.C. 10a) provides that— 

Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, * * * only 
such manufactured articles, materials, and supplies as have been manufactured 
in the United States substantially all from articles, materials, or supplies 
mined, produced, or manufactured, as the case may be, in the United States, 
shall be acquired for public use. * * *. 

In order that the provisions of the act be uniformly administered, 
and for other purposes; the President issued Executive Order 
No. 10582, which provides in pertinent part, as follows: 

Sec. 2(a) For the purposes of this order materials shall be considered to be of 
foreign origin if the cost of the foreign products used in such materials con- 


stitutes fifty per centum or more of the cost of all the products used in such 
materials. 
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Clause 14 of the Standard Supply Contract Provisions incorpo- 
rated in the IFB which is identical to that contained in ASPR 
6-104.5 reads in pertinent part that: 


(a) In acquiring end products, the Buy American Act (41 U.S.C, 10 a-d) pro- 
vides that the Government give preference to domestic source end products. 
For the purpose of this clause: 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products ; 

(ii) “end products” means those articles, materials, and supplies which are 
to be acquired under this contract for public use ; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an end 
product manufactured in the United States if the cost of the components thereof 
which are mined, produced, or manufactured in the United States or Canada 
exceeds 50 percent of the cost of all its components. * * *. 

As we indicated in 39 Comp. Gen. 435, the question as to what con- 
stitutes the “manufacture” of an item is by no means easy to deter- 
mine. We concluded there that twisting operations to be performed 
by a bidder using foreign materials in the production of wire rope 
may be regarded as manufacturing. 

The instant invitation contemplates the furnishing of chlorinated 
lime packaged in a 20-pound pail as the end item. Thus, it appears 
that the procedure involved in placing the lime in the container con- 
stitutes “manufacture” within the terms of the Buy American Act. 
Whether this domestic manufacturing process yields a “domestic 
source end product” must be determined in the light of the above defi- 
nitions of components and end products. In view of the above- 
quoted definitions it is our view that the “components” directly 
incorporated in the end product are the chlorinated lime and a 20- 
pound pail. Therefore, for the end product offered by Chemical 
Compounding to be a “domestic source end product,” we think that 
the 20-pound pail which is manufactured in the United States 
must represent a cost which is greater than 50 percent of the total 
cost of all the components, that is, the chlorinated lime and the 
container. While we agree with Chemical Compounding that the 
costs of the bulk chlorinated lime, ocean freight and duty should 
be foreign costs we do not agree that the labor costs and other 

costs such as administration and overhead involved in the packag- 
ing of the lime are for consideration. In 35 Comp. Gen. 7 we stated 
that since the combining of the foreign components with the domestic 
components can take place only after the components have been 
manufactured, it appears that any costs relating thereto must be 
excluded from the bid price. In view thereof and since the cost of 
the lime plus the ocean freight and duty is $1.40 and the cost of the 
container is $0.7969 making a total cost of $2.1969 for the components 


it is apparent that the cost of the domestic component (the 20-pound 
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pail) is not greater than 50 percent of the cost of all the components. 
Accordingly, it must be concluded that the material offered by 
Chemical Compounding is not a “domestic end product.” 


[ B-152399 J 


Pay—Retired—Annuity Elections for Dependents—Evidence 


A signed and timely executed duplicate copy of form NavPers 591 used by naval 
personnel in executing an election of options and designation of beneficiaries for 
the purpose of the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431- 
1446, which was furnished by a member shortly after his transfer to the Fleet 
Reserve more than 3 years after the election, may be accepted to establish the 
fact that the member timely filed the executed form, the signature of the attest- 
ing officer on the copy of the election form in the possession of the member after 
June 1, 1959, the date the designated officer attested the form, establishing that 
a duly executed original form, which in accordance with the practice in effect 
was placed in the “to be mailed” box, properly tagged, passed oui of the officer’s 
control on that day and into the possession of the proper authorities ; therefore, 
the action constitutes a valid election under the Contingency Option Act. 


To Commander M. M. Alexander, Department of the Navy, Sep- 
tember 30, 1963: 

By second indorsement dated August 30, 1963, the Comptroller of 
the Navy forwarded your letter of August 6, 1963, requesting an 
advance decision whether, in the circumstances set forth below, Hugh 
Edgar Phillips, 268 91 20, PHC, USNFR, may be considered as 
having made a valid and timely election under the provisions of the 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. 
The request was assigned submission No. DO-N-723 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

The facts stated below are those furnished with your letter. Mr. 
Phillips was transferred to the Fleet Reserve effective September 14, 
1962. In the absence of a record of the member having made an 
election under the Retired Serviceman’s Family Protection Plan, pay- 
ments of retainer pay were established without any reduction for 
participation in that plan. On October 27, 1962, the member inquired 
as to whether such deductions were being made from his retainer pay. 
Upon being advised that they were not, the member transmitted a 
signed and timely executed duplicate copy of form NavPers 591 (the 
form provided by the Department of the Navy for use of naval per- 
sonnel in executing an election of options and designation of bene- 
ficiaries for purposes of the Retired Serviceman’s Family Protection 
Plan), attested to by a Navy officer on June 1, 1959. It appears that 
such a duplicate copy is intended for the member’s service record. 
Mr. Phillips has stated that he has no knowledge concerning the dis- 
position of the original form NavPers 591. 
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Upon receipt of the duplicate copy of form NavPers 591, appro- 
priate deductions were established on a tentative basis from the mem- 
ber’s retainer pay. In view of a failure to locate any additional evi- 
dence relative to the timely receipt of the member’s election, such 
deductions were stopped, and the amount deducted for the period 
September 15, 1962, through March 31, 1963, was refunded to the 
member. 

Whether the member timely filed the executed election form appears 
to be the sole issue to be resolved, since it is established that he desired 
to make an election and executed a proper form dated within the time 
limitation provided by law. 

Paragraph 5a, BuPers Instruction 1750.1B, February 11, 1957, 
placed on responsible commanders the duty of insuring that all per- 
sonnel, upon the completion of 17 years of creditable service for pay 
purposes, execute form NavPers 591 prior to completing 18 years of 
service and either select one of the options available under the Uni- 
formed Services Contingency Option Act of 1953, 10 U.S.C. 1431, or 
indicate their desire not to be covered by that act. Such instruction 
required that “Distribution of the executed form will be in accordance 
with instructions on the form itself.” Paragraph 6 of the instruc- 
tions on the election form states that the original will be forwarded 
to the Bureau of Naval Personnel and one copy returned to the 
member. 

In a communication dated September 16, 1963, Lieutenant Com- 
mander John L. Frederick, the attesting officer who signed the election 
form executed by Mr. Phillips, stated that, under the practice in effect 
at that time, three signed copies of the election form were placed on 
his desk for certification; that thereafter the original was placed in 
the “to be mailed” box and was “tagged for BuPers,” and that one 
copy was given to the member for his information and possible future 
usage. In such circumstances, the signature of the attesting officer on 
the copy of the election form in Mr. Phillips’ possession after June 1, 
1959, may be accepted as establishing that the duly executed original 
election form passed out of his control on that day into the possession 
of the proper authorities at his station. Such action constituted a 
valid election under the Contingency Option Act. See B-122222, 
May 20, 1955. 

Accordingly, your question is answered in the affirmative, and 
appropriate monthly deductions may be established in this case, if 
otherwise proper. 
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Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Refund 


A Reserve officer involuntarily released from active duty June 30, 1962, under 
an election made in May 1962, who is paid readjustment pay computed under 
the act of July 9, 1956 (50 U.S.C. 1016), and a supplemental payment pursuant 
to the amendatory act of June 28, 1962, which when combined with the amount 
received at the time of his release equals the amount of the readjustment pay 
to which entitled under the amendatory act may not be permitted to retain the 
first payment computed under the 1956 act and refund the additional amount 
computed in accordance with the 1962 act in order upon future retirement from 
active duty as a master sergeant to be entitled to receive retired pay without 
any deduction on account of the readjustment pay received, the act of June 28, 
1962 containing no savings clause authorizing the extension of the provisions of 
the 1956 act beyond the effective date of the 1962 amendatory act, there is no 
authority of law for the member to retain the payment received under the 1956 
act and refund the additional amount received in accordance with the 1962 
amendment. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Refund 


Under 50 U.S.C. 1016(c), which provides for reimbursement of 75 percent of 
the total readjustment pay received by Reserve officers qualifying for retired 
pay upon completion of 20 years of active service under any provision of Title 10 
or 14, United States Code, to afford them a reasonable allowance for the income 
tax paid on the readjustment pay prior to qualifying for retired pay, a member 
who has not qualified for retired pay based on 20 years of service has not met 
the requirement for prorating the refund of readjustment pay and, therefore, 
may not be permitted to refund 75 percent and retain 25 percent of the re- 
adjustment pay received by him. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Election 


A Reserve officer who prior to the act of June 28, 1962, amending the act of 
July 9, 1956 (50 U.S.C. 1016) to permit members to elect not to receive a re- 
adjustment payment upon involuntary release if desiring to enlist in order to 
complete 20 years of active service for retirement qualification, elected to receive 
readjustment pay, and who upon involuntary separation on June 30, 1962 is 
paid readjustment pay computed under the 1962 amendatory act without a 
choice to elect not to receive the readjustment pay may refund the entire amount 
of the readjustment pay received and upon subsequently qualifying for retired 
pay may be paid retired pay without further deduction for the readjustment 
pay, the 1956 act authorizing refund of readjustment payments to reservists 
enlisting to qualify for retirement with 20 years of active service remaining 
unaffected by the 1962 amendatory act. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Election 


The acceptance of the readjustment pay authorized under the act of July 9, 
1956, as amended, 50 U.S.C. 1016, for Reserve officers upon involuntary release 
is.not mandatory, 50 U.S.C. 1016(a) providing that a member of a Reserve 
component who is involuntarily released is entitled to a lump-sum readjustment 
payment, and nothing in the act or legislative history demonstrating an intent 
to make acceptance of readjustment pay mandatory. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Refund 


Once a right has been exercised there is nothing to waive, as the term “waiver” 
is not associated with an accomplished payment, but is an intentional 
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relinquishment or abandonment of a known right or privilege, therefore, upon 
acceptance of readjustment pay a member of the uniformed services has nothing 
to waive; however, if allowed to refund the amount of the readjustment pay- 
ment received, the member is placed in the same position as if he had not re- 
ceived readjustment pay insofar as retired pay is concerned, and the effect of 
such a refund with respect to taxes is for consideration by the Internal Revenue 
Service and State tax agencies. 


To the Secretary of Defense, October I, 1963: 


Reference is made to the letter of April 5, 1963, from the Assistant 
Secretary of Defense (Comptroller), presenting for decision the ques- 
tions contained in Committee Action No. 315 of the Department of 
Defense Military Pay and Allowance Committee relative to payments 
of readjustment pay under authority of the act of July 9, 1956, 
Ch. 534, 70 Stat. 517, as amended, 50 U.S.C. 1016, as further amended 
by Public Law 87-509, as approved June 28, 1962, 76 Stat. 120. The 
questions presented are as follows: 


1. May readjustment pay authorized and paid under 50 U.S.C. 1016 to a reserve 
member separated involuntarily after 28 June 62, effective date of Pub. L. 87-509, 
be adjusted under the circumstances stated herein? 

2. May such readjustment pay, once paid, be waived retroactively to permit 
receipt, without deduction, of retired pay upon future retirement? 

3. May such readjustment pay be waived prior to receipt thereof to permit 
receipt, without deduction, of retired pay upon future retirement? 

Question 1 involves a Reserve officer who was involuntarily released 
from active duty on June 30, 1962, at which time he was paid read- 
justment pay in the amount of $4,725, computed under 50 U.S.C, 1016 
in effect prior to June 28, 1962, based on an election filed by him in 
May 1962. Without being given an opportunity to make an election 
under the new law, the officer was paid a supplemental amount of 
$7,875, which, when combined with the amount received at the time of 
his release, is equal to the amount of the readjustment pay to which he 
was entitled under 50 U.S.C. 1016 as amended by Public Law 87-509. 
He is now serving on active duty as a master sergeant and is con- 
templating future retirement upon possible qualification in 1964 based 
on length of service. 

The member’s first request is that he be permitted to retain the 
original payment of $4,725, reimburse the Government in the amount 
of $7,875, the amount of the second check, and be entitled to receive 
retired pay in the future without any deduction on account of read- 
justment pay received. To approve that request would, in effect, rec- 
ognize authority to make a payment, incident to a separation after the 
effective date of the 1962 amending statute, computed under the law 
in effect prior to the amendment. The ultimate benefit to such mem- 
ber, in the event he actually qualifies for retired pay in the future based 
on 20 years of active service, may be less under the amending statute 
of June 28, 1962, than it would have been if his release had occurred 
prior to that date. Since the act of June 28, 1962, contains no savings 
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clause, however, there is no authority for extending the provisions 
of the old law beyond the effective date of that amending statute. 
Hence, there is no authority of law for permitting the member 
to retain the payment received computed in accordance with the pro- 
visions of the 1956 act and to refund the additional amount computed 
in accordance with the 1962 amendment. 

The member’s second request is that he be permitted to reimburse 
the Government 75 percent of the total readjustment pay paid to him, 
$9,450, which represents the amount which would have to be repaid 
before he could start drawing retired pay if retired in the future with 
20 years of active service. Subsection (c) of 50 U.S.C. 1016 as 
amended by the act of June 28, 1962, provides as follows: 


(c) A member of a reserve component who has received a readjustment 

payment under this section after the date of enactment of this amended sub- 
section and who qualifies for retired pay under any provision of title 10 or 
title 14, United States Code, that authorizes his retirement upon completion of 
20 years of active service, may receive that pay subject to the immediate deduc- 
tion from that pay of an amount equal to 75 percent of the amount of the read- 
justment payment, without interest. 
Since the member in question has not qualified for retired pay based 
on 20 years of active service, there is no provision of law authorizing 
the refund at this time of 75 percent and retention of 25 percent of 
the readjustment pay received by him. As brought out in the legisla- 
tive history of the 1962 act, the reason for requiring repayment of 
only 75 percent rather than the total readjustment pay was to afford 
a reasonable allowance for income taxes paid on the readjustment pay 
prior to qualifying for retired pay. See H. Rept. No. 1007, 87th 
Cong., 1st sess. 6; S. Rept. No. 1096, 87th Cong., 1st sess. 4,6. The 
amount of his readjustment pay is fixed at $12,600 and may not be 
prorated for refund since the member has not qualified for retired pay 
based on 20 years of active service. Hence, there is no authority of 
law for permitting him to refund $9,450 at this time. 

The member’s third request is that he be permitted to reimburse 
the Government the full amount of readjustment pay he received, on 
the basis of an election not to accept readjustment pay. It is clear that 
in May 1962 when the member filed claim for the readjustment pay- 
ment the only readjustment payment authorized was a half-month’s 
pay for each year of active service, in the amount of $4,725, which 
under the law in effect at that time would not be deducted from retired 
pay. That claim therefore does not determine his rights under the 
new law. The member contends that had he been given a choice under 
the new law he would not have claimed readjustment pay because of 
the refund requirement upon retirement and the income tax impact 
in his case. In the circumstances it is reasonably clear that the mem- 
ber would not have claimed the readjustment pay under the new law. 
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Accordingly, the member may refund the entire amount of the read- 
justment payment. Compare 41 Comp. Gen. 384; id. 614. 

Questions 2 and 3 of the committee action deal with possible waiver 
of a member’s right to readjustment pay. Ordinarily the term 
“waiver” is not associated with an accomplished payment. A waiver 
has been defined as an intentional relinquishment or abandonment of 
a known right or privilege. Johnson v. Zerbst, 304 U.S. 458, 464. 
Once the right has been exercised, as in this case by acceptance of the 
readjustment pay, it would seem that the member or former member 
had nothing to waive. However, if the member is allowed to refund 
the amount of the readjustment pay he received, he would be placed 
in the same position as if he had not received readjustment pay 
insofar as retired pay is concerned. The effect of such a refund with 
respect to taxes is for consideration of the Internal Revenue Service 
and State tax agencies. 

One of the expressed purposes of the 1962 amendment increasing 
the amount of readjustment pay was to equalize such payments to 
reservists with payments received by Regulars who are involuntarily 
separated. We understand that under existing proceaures in the 
Department of Defense a Regular officer scheduled for involuntary 
release who desires to enlist in order to complete 20 years of active 
service for retirement qualification must make his intention known 
prior to separation and that in those cases the officer is not released 
involuntarily but resigns. He receives no severance pay. The legis- 
lative history of the act of June 28, 1962, indicates that the same 
procedure has been proposed for Reserve officers who desire to enlist 
in order to qualify for retirement after 20 years of active service. 
If a Reserve officer who has received readjustment pay later serves 
on active duty as an enlisted man and refunds the entire amount 
of readjustment pay he had received, he would be in the same position 
as the Regular officer who resigned and then enlisted. If such officer 
subsequently qualifies for retirement with 20 years of active service, 
his retired pay would not be subject to a deduction on account of 
readjustment pay, inasmuch as after refunding the readjustment 
pay he would no longer be in receipt of readjustment pay. 

Subsection (f) of 50 U.S.C. 1016, provided as follows: 

(f) Reduction by prior payments. 

Any payments accruing to a person under this section shall be reduced by the 
amount of any payment previously received by that person under this section, 
unless he has already refunded the prior payment to the United States. If he 
has refunded the earlier payment, the period covered by the earlier payment 


shall be considered as a period for which no payment has been made under 
this Act. 


The above provision was included in the original act authorizing 
readjustment payments to reservists, 70 Stat. 518, and was codified 
in 10 U.S.C. 687(d) by section 102 of the act of September 7, 1962, 
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Public Law 87-651, 76 Stat. 507. The amendment of June 28, 1962, 
did not affect this subsection. Since the law thus provides for refunds 
of readjustment pay and does not limit the cases wherein refund is 
authorized to those involving a later involuntary release, question 2 is 
answered by saying that a person who has received readjustment pay 
may refund the amount thereof and, upon subsequent qualification for 
retired pay, may receive such retired pay without further deduction 
for the readjustment pay. 

In the discussion on the floor of the House of Representatives of 
H.R. 8773, which was enacted as Public Law 87-509, Congress- 
man Rivers, speaking of the readjustment pay therein authorized, 
explained : 

Understand, the man does not have to accept it. He can go by way of title IT 
and stay on as an enlisted man and then retire. He does not have to take this. 
Or, he can go on to 60 and retire under title III with 20 years of satisfactory 
Federal service. 

See page 16275 of the Congressional Record for August 29, 1961. 
Subsection (a) of 50 U.S.C. 1016, as amended, provided that “A 
member of a reserve component who is involuntarily released * * * 
is entitled to a lump sum readjustment payment * * *.” [Italics 
supplied.] There is nothing in the act or in the legislative history 
which demonstrates an intent to make acceptance of readjustment pay 
thereunder mandatory. Question 3 is answered in the affirmative. 


[B-149989] 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Amount Payable—More Than One Readjustment Payment 


In the computation of the second payment of readjustment pay under 10 U.S.C. 
687 where the first payment has not been repaid, only the amount of the prior 
payment is required to be deducted pursuant to 10 U.S.C. 687(d), in order 
to avoid duplicate payments of readjustment pay for the same period of active 
service, and where the previous payment was repaid, the period covered by that 
payment is to be treated as a period for which no payment was made. 42 Comp. 
Gen. 242, modified. 


To the Secretary of Defense, October 1, 1963: 


Reference is made to the letter of April 5, 1963, from the Assistant 
Secretary of Defense (Comptroller), presenting for decision the ques- 
tions contained in Committee Action No. 317 of the Department of 
Defense Military Pay and Allowance Committee relative to computa- 
tion of the second payment of readjustment pay under authority of the 
act of July 9, 1956, Ch. 534, 70 Stat. 517, as amended, 50 U.S.C. 1016, 
now codified in 10 U.S.C. 687, as further amended by Public Law 87- 
509, approved June 28, 1962, 76 Stat. 120, in a case where the first 
payment has not been repaid. The questions presented are as follows: 

1. In computing the second readjustment payment is 
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(a) only the period covered by the prior payment required to be 
excluded; or 


(b) only the amount of the prior payment required to be deducted ; 
or 


(c) are both the period required to be excluded and the amount 
required to be deducted ? 

2. If the answer to either question 1(a) or 1(c) is affirmative, may 
any part of a year that was disregarded, because it was less than 6 
months, at the time of the first payment be included in computing the 
second payment? 

The act of June 28, 1962, provides generally for computation of the 
readjustment payment for members covered thereby at the rate of 
2 months’ basic pay for each year of active service whereas the law 
in effect prior to that time authorized one-half of 1 month’s basic pay 
for each year of active service. 

Subsection 265(f) of the Armed Forces Reserve Act of 1952, as 
added by the act of July 9, 1956, is now codified in 10 U.S.C. 687 (d) 
as follows: 

Any readjustment payment to which a member becomes entitled under this 
section shall be reduced by the amount of any previous payment made to him 
under this section that he has not repaid to the United States. If he has repaid 
that amount to the United States, the period covered by it shall be treated as a 
period for which a payment has not been made under this section. 
Although the recodification made minor changes in wording, such as 
substituting “repaid” for “refunded,” there has been no substantive 
change in subsection (f) since its original enactment in the act of 
July 9, 1956. The legislative history indicates that the purpose of 
subsection (f) was to prevent duplicate payments of readjustment 
pay for the same period of active service. That subsection provides 
that the amount of readjustment pay otherwise due on a later release 
from active duty must be reduced by the amount of readjustment pay 
previously received under the same law on a prior release from active 
service and that, if a previous payment has been repaid, the period 
covered by that payment shall be treated as a period for which no 
payment was made. 

This provision might be interpreted as requiring that a second re- 
adjustment payment, where the first payment has not been repaid, be 
computed only on the period of qualifying service not covered by the 
first payment. However, such interpretation would result in a conflict 
between subsections (a) and (f), 10 U.S.C. 687 (a) and 687 (d), respec- 
tively. The only authorized method of computation is contained in 
subsection (a), which applies uniformly to all members covered by the 
act. While that subsection requires the exclusion of any prior period 
for which severance pay was received under any other provision of law, 
it does not provide for exclusion of any prior period for which read- 
justment pay was received under the act of July 9, 1956, as amended. 
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In our decision of November 8, 1962, B-149989, 42 Comp. Gen. 242, 
we pointed out that the limitation on a second payment of readjustment 
pay under the 1956 act, as amended, is contained in subsection (f) 
rather than subsection (a). Under subsection (f) the deduction of the 
amount of the first payment from the second, if not previously repaid, 
is mandatory. To the extent that we indicated in our decision of 
November 8, 1962, that the period covered by the first readjustment 
payment must be deducted in making a second payment under section 
265 unless the amount of the earlier payment is previously refunded, 
that decision is hereby modified. 

Question 1(b) is answered in the affirmative and questions 1(a) and 
1(c) are answered in the negative, making unnecessary an answer to 
question 2. 


[.B-152288] 


Bids—Late—Telegraphic Modification—Mishandling by Govern- 
ment 


A telegraphic bid modification timely received at the installation and qualifying 
the bid as the low bid, which was not delivered to the contracting officer until 
after the bids were opened due to the delay in the routine mail channels used by 
the installation to forward the telegram to him, is for consideration, the delay 
constituting mishandling per se on the part of the Government because of the 
failure to use a facility of transmittal that would have permitted the telegraphic 
modification to be delivered to the contracting officer within a reasonable time 
after the modification was received at the installation and, therefore, under the 
authority in paragraphs 2-303 and 2-305, Armed Services Procurement Regula- 
tion, the bid as modified should be considered for award and the previous award 
made under the invitation canceled. 


To the Secretary of the Air Force, October 3, 1963: 


We refer to a letter dated September 13, 1963 (AFSPPCA) from 
Headquarters, Department of the Air Force, referring to this Office 
a letter from Air Comfort Engineers, Incorporated, 518 N. Florida 
St., Montgomery 9, Alabama, protesting the decision by Headquarters, 
Department of the Air Force to cancel contract No. AF 01(600)-3954 
awarded to the above concern by the Base Procurement Office, 
Maxwell Air Force Base, Alabama. 

On May 21, 1963, the Base Procurement Office, Maxwell Air Force 
Base issued Invitation for Bids No. 01-600-63-96 to solicit bids for 
the performance of all work for air conditioning two Guest Houses, 
Buildings 902 and 903, located on the above base. In response to the 
invitation four bids were received as follows: 


1 Te Se id traci a abbieeéeeidaese ae $40, 000 
ai ON ROUEN, I a csteirtccietnt paris wana tiene tailed aia 25, 925 
Si. a ia SI hota tt hastens ec dniiiin carina cee ideeniontecmen ite mpelliaaiees 24, 410 
4. Air Comfort Engineers, Incorporated___.-_.--.--_------------- 23, 788 


The Government’s estimate for this project was $25,000. 
Bids were opened at 1:00 p.m. on June 20, 1963 as scheduled in the 











318 DECISIONS OF THE COMPTROLLER GENERAL [43 


invitation. On June 20, 1963, at 10:13 a.m., Metcalf & Shiver sent 
a telegraphic modification from Dothan, Alabama, to the Base Pro- 
curement Office at Maxwell Air Force Base reducing its bid by $16,256. 
The Metcalf & Shiver bid as modified was $23,744 or $44 lower than 
the bid submitted by Air Comfort Engineers, Incorporated. The 
telegraphic modification arrived at the Maxwell Air Force Base Com- 
munication Center (Building No. 929) at 10:45 a.m., and was dis- 
patched through routine mail channels to the Base Procurement Office 
(Building No. 853) arriving there at 2:30 p.m. or some one and a half 
hours after bid opening. The contracting officer refused to consider 
the telegraphic modification submitted by Metcalf & Shiver as a late 
bid and Contract No. AF 01(600)-3954 was awarded to Air Comfort 
Engineers, Incorporated, on the basis of its bid of $23,788. In this 
regard the contracting officer determined that there was no delay 
on the part of the telegraph company in transmitting the telegram 
to Maxwell Air Force Base and that there was no mishandling by the 
Government after receipt of the telegram at Maxwell Air Force Base 
as the telegram which was placed in normal mail channels reached 
the Base Procurement Office as was scheduled by this method of 
delivery. 

On June 21, 1963, Metcalf & Shiver sent a telegram to the Maxwell 
Air Force Base Procurement Office protesting the action of the con- 
tracting officer in making an award to Air Comfort Engineers, Incor- 
porated, and contending that the Metcalf & Shiver bid should have 
been considered as modified. Pursuant to Air Force Procurement In- 
structions 2407.9 which provides that a contracting officer may submit 
a protest to higher authority for review if desirable, this protest was 
submitted to Headquarters, Department of the Air Force, Washington 
25, D.C., for a decision. Upon review of the Metcalf & Shiver 
protest, Headquarters, Department of the Air Force concluded that 
a delivery of a telegram through the use of routine mail facilities con- 
stituted mishandling per se on the part of the Government and Max- 
well Air Force Base was instructed to cancel the award to Air Comfort 
Engineers, Incorporated, and to make award of this contract to Met- 
calf & Shiver if otherwise proper. On August 5, 1963, Air Comfort 
Engineers, Incorporated, protested this decision by Air Force Head- 
quarters and on August 14, 1963, Air Force Headquarters referred 
the matter to this Office. The Department of the Air Force states that 
the award to Air Comfort Engineers, Incorporated, will not be can- 
celed until this matter is resolved by this Office. 

We are informed that the Maxwell Air Force Base Post Office 
(Building No. 807) has regularly scheduled pick-ups for the Base 
Communication Center which leave the Post Office at 8:00 a.m., 
10:30 a.m., 1:00 p.m. and 3:00 p.m. This mail is brought back to the 
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Post Office and if addressed to the Base Procurement Office leaves 
the Post Office for delivery to this Procurement Office at 8:00 a.m., 
9:00 a.m., and 2:00 p.m. In this instance the Metcalf & Shiver tele- 
graphic modification addressed to the Base Procurement Office which 
arrived at the Base Communication Center at 10:45 a.m. and was 
placed in routine mail channels was not picked up until the 1:00 p.m. 
scheduled departure from the Post Office and did not leave the Post 
Office for the Base Procurement Office until the regularly scheduled 
departure time at 2:00 p.m., arriving at the Base Procurement Office at 
approximately 2:30 p.m. The contracting officer states that all official 
telegrams are delivered through normal Maxwell Air Force Base mail 
channels, To avoid repetition of this situation in future procurements, 
Maxwell Air Force Base now requires operators of Western Union 
teletype machines on this Base to telephone to the Base Procurement 
Office the contents of any telegram addressed to that office. 

Clause 5(d), Instructions to Bidders, of this invitation provides 
that telegraph modifications will be considered. Clause 12 of these 
same instructions provides: 

Bids and modifications or withdrawals thereof received at the office designated 
in the Invitation For Bids after the exact time set for opening of bids will not be 
considered unless: (a) they are received before award is made; (b) they are 
sent by registered mail, or by certified mail for which an official post office 
stamp (postmark) on the original Receipt for Certified Mail has been obtained, 
or by telegraph if authorized; and (c) it is determined by the Government that 
late receipt was due solely to either (i) delay in the mails, or delay by the 
telegraph company if telegraphic bids are authorized, for which the bidder was 


not responsible or (ii) mishandling by the Government after receipt at the Gov- 
ernment installation * * *, 


Armed Services Procurement Regulation (ASPR) 2-305 defines “late 
modifications” and provides that the rules and procedures contained in 
ASPR 2-303 in regard to late bids also apply to telegraphic modifica- 
tions which are received after bid opening. ASPR 2-303.2 entitled 
“Consideration for Award” provides: 


A late bid shall be considered for award only if: 

(i) it is received before award ; and either 

(ii) it was sent by registered mail, or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail 
has been obtained, or by telegraph if authorized, and it is determined that the 
lateness was due solely to a delay in the mails (based on evidence pursuant to 
2-303.3), or to a delay by the telegraph company for which the bidder was not 
responsible ; or 

(iii) if submitted by mail (or by telegram where authorized), it was received 
at the Government installation in sufficient time to be received at the office 
designated in the invitation by the time set for opening and, except for delay 
due to mishandling on the part of the Government at the installation, would have 
been received on time at the office designated. * * * 


From a review of this record we find that the contracting officer 
received the Metcalf & Shiver modification before award, and that 
there was no delay by the telegraph company in the transmittal of 
this modification. In regard to the question whether there was 
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mishandling by the Government after the telegram was received at the 
Maxwell Air Force Base we have the following comments. At many 
Government installations as at Maxwell Air Force Base, a telegraphic 
modification is not received directly by the contracting officer from 
the telegraph company but must be delivered to the contracting offi- 
cer after its receipt at the installation. Various means of transmittal 
are presently being used for this purpose and in this regard it is not 
the function of this Office to suggest which of these means is best 
suited for any particular installation. However, the Government 
must use a facility of transmittal which will permit a telegraphic 
modification to be delivered within a reasonable time after its receipt 
at an installation. In the circumstances presented here we do not 
believe that the delivery of this telegraphic modification was accom- 
plished within a reasonable time after the modification was received 
at this installation, and in these circumstances there is no question 
that there was mishandling by the Government. Consequently, we 
find that pursuant to authority contained in ASPR 2-303 and ASPR 
2-305 the Metcalf & Shiver bid as modified properly should have been 
considered for award. 

We conclude, therefore, that the award to Air Comfort Engineers, 
Incorporated, should be canceled and award made to Metcalf & Shiver. 


[B-152424 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Commissioned Officers—Temporary Appointment 


Under 1947 Act 


An Air Force officer retired for disability under 10 U.S.C. 1201 and 1372 while 
serving in the temporary grade of major under the Officer Personnel Act of 
1947 (10 U.S.C. 8442 and 8447) who also held an equal rank in the Air Force 
Reserve which would have qualified him for retirement under 10 U.S.C. 8911 had 
he been performing active duty as a Reserve officer when retired for disability 
is not exempt from the dual compensation restrictions of section 212 of the 
Economy Act of June 30, 1932, as amended (5 U.S.C. 59a), the officer not being 
entitled to retired pay computed on his Reserve status under 10 U.S.C. 8911, 
8991, and 1405 as being the “most favorable to him,” pursuant to 10 U.S.C. 
1401, in view of the fact the result would be the same as retired pay computed 
on his basic pay as a major under section 1372, he was not retired as a Reserve 
officer and is not eligible for exemption from the dual compensation restrictions 
provided in 5 U.S.C. 30r(c) ; therefore, as a temporary officer retired for a dis- 
ability not within the purview of 5. U.S.C. 59a(b), he is not entitled to a refund 
of retired pay withheld under 5 U.S.C. 59a. 


To Major J. H. Webb, Department of the Air Force, October 3, 
1963: 

By letter dated September 3, 1963, the Office of the Directorate 
of Accounting and Finance, Department of the Air Force, forwarded 
your letter of August 5, 1963, presenting for decision a voucher stated 
in favor of Major Ralph C. Mason, USAF, retired, covering a refund 
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of the retired pay withheld from him during the period October 1, 
1962, through June 30, 1963, under the provisions of section 212 of the 
Economy Act of June 30, 1932, Ch. 314, 47 Stat. 406, as amended, 5 
U.S.C. 59a. The request for decision was assigned No. DO-AF-724 
by the Department of Defense Military Pay and Allowance Com- 
mittee. 

Section 59a, 5 U.S. Code, provides as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government * * * shall be entitled, 
during the period of such incumbency, to retired pay from the United States for 
or on account of services as a commissioned officer in any of the services men- 
tioned in title 37, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $10,000 * * *. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $10,000: Provided, That this section shall not apply to 
any regular or emergency commissioned officer retired for disability (1) incurred 
in combat with an enemy of the United States, or (2) caused by an instrumen- 
tality of war and incurred in line of duty during a period of war (as that term 
is used in chapter 11 of Title 38). 

It is reported that Major Mason was promoted to the grade of major 
in the Air Force of the United States without component on March 5, 
1958, under the provisions of section 515 of the Officer Personnel Act 
of 1947, Ch. 512, 61 Stat. 906, now 10 U.S.C. 8442 and 8447. He con- 
tinued to serve on active duty until September 26, 1960, when he was 
retired by reason of permanent disability in his temporary grade of 
major under 10 U.S.C. 1201 and 1372. It is further reported that he 
had completed 21.425 years of service for percentage purposes (com- 
puted under 10 U.S.C. 1333) and 21 years, 1 month and 11 days of 
service for basic pay purposes. While the officer held an equal rank 
in the Air Force Reserve and was qualified for retirement under 10 
U.S.C. 8911, he was not performing active duty as a Reserve officer 
when he was retired for disability under 10 U.S.C. 1201. 

You refer to our decision dated June 19, 1963, B-151425, as for 
possible application in this case. The officer involved in that deci- 
sion was also retired for disability under 10 U.S.C. 1201, while serv- 
ing as a temporary officer, Air Force of the United States without 
component, and thus was entitled to have his retired pay computed 
under Formula 1, 10 U.S.C. 1401. However, he held a Reserve com- 
mission and at the time of retirement had more than 21 years of 
active service, at least 10 years of which had been as a commissioned 
officer, and thus was qualified for retirement as a Reserve officer for 
years of service under 10 U.S.C. 8911 and entitled to compute his 
retired pay under 10 U.S.C. 8991. He had over 28 years of service 
(active and inactive) when he was retired, and his retired pay is 
being computed on that basis—70 percent (214 times 28) of his active 
duty pay—under the provisions of 10 U.S.C. 8911, 8991 and 1405, 
which formula was more favorable to him than Formula 1 of 10 
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U.S.C. 1401, since it enabled him to count his inactive service in the 
multiplier factor in computing his retired pay. Under 10 U.S.C. 
1401, an officer is entitled to be paid under one of the formulas there 
prescribed or “the applicable formula that is most favorable to him,” 
if entitled to retired pay under any other provisions of law. Since the 
retired pay paid to the officer involved in our decision of June 19, 
1963, accrued to him solely by virtue of his status as a member of a 
Reserve component of the Armed Forces, it was held that he was 
entitled to the exemption from the dual compensation restrictions of 
the Economy Act granted to a “Reserve” by section 29(c) of the act 
of August 10, 1956, Ch. 1041, 70A Stat. 632, 5 U.S.C. 30r(c). 

Under 10 U.S.C. 1201, 1372 and 1401 (Formula 1), Major Mason is 
receiving retired pay based on total years of service for longevity 
purposes of 21 years. His retired pay is computed on the basis of the 
basic pay of a major to which the officer is entitled under 10 U.S.C. 
1372 and the number of years of active service credited to him under 
10 U.S.C. 1208, multiplied by 214 percent (21 years by 214 percent— 
521% percent). Since computation of his retired pay by virtue of his 
Reserve status under 10 U.S.C. 8911, 8991 and 1405, based on years of 
service, would result in exactly the same retired pay, there is no basis 
for so computing his retired pay as being the “most favorable to him” 
under the provisions of 10 U.S.C. 1401. 

It is understood that the administrative action pursuant to which 
Major Mason’s retired pay was reduced was based on the answer to 
question 1a(3) in our decision of July 9, 1962, B-136459, 42 Comp. 
Gen. 9. The exemption from the dual compensation restrictions of 
the Economy Act—see section 1(b) of the act of July 1, 1947, Ch. 192, 
61 Stat. 239, 10 U.S.C. 371b (1952 Ed.), and the current provisions 
contained in 5 U.S.C. 30r(c)—is based on membership in, and laws 
relating to, Reserve components of the Armed Forces. That excep- 
tion was extended to persons who received appointments as tem- 
porary officers in the Army of the United States without component 
under the act of September 22, 1941, Ch. 414, 55 Stat. 728, 10 U.S.C. 
484 (1946 Ed.), and who were retired in the temporary officer grade 
held at that time. The 1941 act provided that officers appointed 
under authority of that act shall have the “same rights, privileges, 
and benefits as members of the Officers’ Reserve Corps.” However, 
when Major Mason was placed on the disability retired list under 
10 U.S.C. 1201, he was serving on active duty under a temporary 
appointment as major in the Air Force of the United States without 
component received under authority contained in section 515 of 
the Officer Personnel Act of 1947, 10 U.S.C. 506d (1952 Ed.). No 
exemption from the restrictions of the Economy Act accrued to him 
by virtue of such temporary appointment, since the rights, benefits 
and privileges granted under the said section 515 were those which 
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accrued to a military officer while serving on active duty in that capac- 
ity. See 10 U.S.C. 8491 as to the provisions currently in effect which 
also restrict such rights to those which accrue to an officer while “on 
active duty.” 

Since Major Mason was retired while he was serving on active duty 
as a temporary officer in the Air Force of the United States—not as 
a Reserve officer—and since his disability apparently was not incurred 
in combat or caused by an instrumentality of war within the purview 
of 5 U.S.C. 59a(b), it appears that his retired pay was properly 
reduced by the Department of the Air Force. 

Accordingly, payment on the voucher is not authorized and it, 
together with the accompanying indorsements and enclosures, will be 
retained here. 


[B-151589] 


Bidders—Qualifications—Prior Unsatisfactory Service 


Although the termination of a contract for default following delay in perform- 
ance and failure to complete the work on schedule attributable to labor diffi- 
culties, notwithstanding a pending appeal from the termination, was proper 
for consideration in determining the responsibility of the bidder on similar 
projects in other areas, the Government being entitled to rely upon the validity 
of the termination unless and until the contractor shows it to be erroneous 
and obtains a reversal by higher authority, thereby avoiding imposing an unrea- 
sonable burden upon contracting officers, the termination for default does 
not constitute a sufficient basis for declaring the contractor a nonresponsible 
bidder on subsequent contracts unless circumstances and results similar to the 
labor difficulties experienced under prior contracts can reasonably be expected 
to occur in the performance of future contracts. 

To the Administrator, General Services Administration, October 4, 


1963: 


Reference is made to a protest submitted to this Office by Jack 
Picoult ( a partnership) against the action of your Administration in 
rejecting its low bids in the amounts of $6,417 and $8,336 for altera- 
tions to the Post Office and Morgan Annex in New York City and to 
the Post Office at Yonkers, New York, under Project Nos, 00223-44 
and 01035. 

As indicated by the report dated July 15, 1963, from your Ad- 
ministration, the determination to reject Picoult’s bid was based 
upon the contractor’s poor performance and default under contract 
GS-063-6598, in the amount of $332,290, for lighting, electric, and 
other work at the Post Office in Minneapolis, Minnesota. That con- 
tract was terminated for default on March 26, 1962, following delay in 
performance and failure to complete the work on schedule. Such delay 
and failure to complete appears to be primarily attributable to the fact 
that the job site at Minneapolis was picketed by members of I.B.E.W. 
Local 110 of St. Paul, Minnesota, which union was then currently at- 
tempting to organize workers employed in performing another 
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Government contract awarded to Picoult for work to be performed in 
St. Paul, and to the fact that workers of the electric power company 
serving Minneapolis would not cross the picket line and electric power 
necessary to complete the contract work therefore was not available by 
the end of the period for performance of the contract. Under date of 
April 6, 1962, Picoult appealed from the contracting officer’s decision 
to terminate the Minneapolis contract for default, claiming, among 
other things, that it was the responsibility of the Government under 
the Minneapolis contract to supply electric power; that the failure to 
perform the contract on schedule was due in part to the Government’s 
failure to supply such electric power and in part to changes in specifi- 
cations for which extensions of the time for performance should have 
been granted; that picketing of the Minneapolis job was not foresee- 
able; and that termination of the contract for default was therefore 
improper. Such appeal was pending before your Board of Contract 
Appeals on June 13, 1963, on which date the contracting activity ad- 
vised Picoult as follows with respect to its bids on Project Nos. 
00223-44 and 01035: 

Information has been received from our Washington Office that, pursuant to 
Federal Procurement Regulations 1-1.310-5(a) (5), it has been determined that 
you are not a responsible bidder. We have been instructed to pass over your 
bid for the project shown below. 

Picoult’s protest to this Office against the above determination of 
nonresponsibility is based upon (1) the contention that it was im- 
proper for your Administration to consider the Minneapolis contract 
as properly terminated for default until the appeal from such deter- 
mination was decided, and (2) that even if it had been proper to con- 
sider the termination for default, such termination could only con- 
stitute a basis for declaring Picoult a nonresponsible bidder on the 
New York projects if the circumstances resulting in Picoult’s failure 
to perform the Minneapolis contract could reasonably be expected to 
recur in its performance of the work on the New York projects. In 
connection with the latter contention, it is Picoult’s position that your 
Administration did not consider the circumstances surrounding its 
default on the Minneapolis contract, and that there is no reasonable 
basis for a conclusion that similar circumstances would prevent its 
performance of the work on the New York projects. 

With respect to Picoult’s contention that it was improper, while 
its appeal from the termination for default on the Minneapolis con- 
tract was still pending, to consider such default in determining 
whether Picoult was a responsible bidder on the New York projects, 
it is our opinion that imposition of a restriction of this nature would 
impose an unreasonable burden upon contracting agencies. A ter- 
mination for default, properly supported by findings of fact, imposes 
upon the contractor the burden of proving such action erroneous, and 
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the Government must be entitled to rely upon the validity of the ter- 
mination unless and until the contractor shows it to be erroneous and 
obtains a reversal by higher authority. We must therefore concur 
in the position of your Administration that the termination for de- 
fault on Pieoult’s Minneapolis contract, notwithstanding the pending 
appeal from such termination, was a proper matter for consideration 
in determining whether Picoult was a responsible bidder on the New 
York projects. 

The remaining question is whether such termination for default 
constituted a proper and sufficient basis for declaring Picoult a non- 
responsible bidder on the New York projects. 

As previously indicated, the records submitted to this Office indicate 
that Picoult’s failure to satisfactorily perform the work required under 
the Minneapolis contract was attributable primarily to picketing at 
the job site, which resulted from Picoult’s refusal to recognize the 
St. Paul I1.B.E.W. Local 110 as the bargaining agent for employees 
on the St. Paul job. This conclusion appears to be in accord with the 
position of your Administration, as set out in the Brief for General 
Services Administration on Picoult’s appeal from the termination for 
default on the Minneapolis contract. 

The records submitted to this Office show that various charges of 
unfair labor practices in connection with the St. Paul and Minneapolis 
jobs were filed with the NLRB by both Picoult and Local 110. The 
initial charges resulted in a settlement agreement on November 28, 
1961, entered into with the approval of the NLRB, whereby Picoult 
recognized the union as the proper bargaining representative on the 
St. Paul job and agreed to negotiate for a collective bargaining agree- 
ment. The fact that the St. Paul contract had been terminated for 
convenience on November 16, 1961, and no Picoult employees whom 
Local 110 could represent remained at the job site, appears to have 
resulted in the filing of subsequent charges by the Union that Picoult 
had failed to bargain in good faith. On June 4, 1962, the NLRB 
advised the union there was insufficient information to support such 
charges and refused to issue a complaint against Picoult. 

While we express no present opinion on the propriety of your 
Administration’s position, as set out in your brief on Picoult’s appeal 
from the default termination on the Minneapolis contract, that the 
record indicates a failure on the part of Picoult to bargain with the 
union in good faith and that picketing of the Minneapolis job was 
the result of such failure, it is our opinion that the propriety, or 
impropriety, of Picoult’s labor practices in connection with the St. 
Paul contract is not a proper matter for consideration or determina- 
tion in deciding Picoult’s responsibility as a bidder on subsequent con- 
tracts unless circumstances and results similar to those involved in the 
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St. Paul and Minneapolis contracts can reasonably be expected to occur 
in the performance of such future contracts. In this connection it 
should be noted that the decisions of this Office have consistently rec- 
ognized the principle that a default by a bidder under a prior con- 
tract is not per se a sufficient basis for declaring him a nonresponsible 
bidder, and that the circumstances of the contractor’s failure to per- 
form properly and in a timely manner must also be considered. 39 
Comp. Gen. 705 ; 37 id. 756 ; 27 id. 621. 

The record indicates that Picoult commenced performance of the 
St. Paul annd Minneapolis contracts without local union affiliation, 
and that the dispute with Local 110 in St. Paul, together with picket- 
ing of the Minneapolis job site, arose out of the union’s attempt to 
“organize the job.” We see no sound basis on which it may be con- 
tended that similar labor difficulties may reasonably be expected to 
develop in performing contracts for $6,417 and $8,336 in New York, 
where Picoult maintains a “closed shop” and has a collective bargain- 
ing agreement with Local 199, Industrial Workers of Allied Trade, 
an affiliate of the Confederate Union of America. Our doubt that 
similar circumstances may reasonably be expected to develop in New 
York is increased by the fact that in June, 1960, Picoult satisfactorily 
completed work of the value of approximately $1,000,000 at the New 
York Morgan Annex, apparently without delay attributable to labor 
difficulties. 

As indicated in your Administration’s supplemental report of Au- 
gust 29, 1963, to this Office, no consideration was given, in your Ad- 
ministration’s determination that Picoult was not a responsible bidder 
on the New York projects, to the fact that Picoult maintains a closed 
shop in New York. Neither does it appear that consideration was 
given to any other similar, or dissimilar, circumstances, or conditions 
between the Minneapolis and New York projects. 

In view of the foregoing, it is our opinion that the record con- 
tains no substantial evidence to support your Administration’s deter- 
mination that Picoult was not the low responsible bidder on the New 
York projects. Since the provisions of 41 U.S.C. 253(b) require 
the award of advertised contracts to the low responsible bidder, it is 
our opinion that the awards made by your Administration to the 
second low bidders on the New York projects were invalid. While 
such conclusion would ordinarily require cancellation of the contracts, 
in view of our understanding that work under such contracts is now 
substantially completed, we do not believe their cancellation at the 
present time would be in the best interest of the Government. 

The enclosures received with your report of July 15, 1963, are 
returned. 
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[B-151854] 


Bids—Evaluation—Government, Equipment, Etc.—Cost of Trans- 
portation, Modification, Ete. 


In the evaluation of bids under an invitation providing for the use of Government- 
owned industrial facilities and special tooling, and requiring the success- 
ful bidder to absorb the cost of transporting, installing, modifying, and 
maintaining the equipment, although excluding such costs from the bid of the 
concern possessing the equipment results in a competitive advantage to that 
concern, the Government having paid for the equipment is entitled to the maxi- 
mum benefit available; therefore, 10 U.S.C. 2305(c) requiring that advertised 
contracts shall be awarded to that responsible bidder whose bid will be most 
advantageous to the United States, price and other factors considered prevails 
over the policy of complete equalization of competitive advantage under para- 
graph 13-407(a) (3) of the Armed Services Procurement Regulation prescribing 
the elimination of any competitive advantage for a concern possessing Govern- 
ment facilities without charge in competing for Government business. 


To the Clinton Engines Corporation, October 7, 1963: 


Reference is made to your protest against the delivery requirements 
and the provisions relative to cost of transporting, modifying, in- 
stalling, etc., Government-owned industrial facilities, which were in- 
cluded by the Department of the Army in IFB No. ENG-11-184- 
63-A-354-MYP (Step 2). 

The invitation in question was the second step of a two-step for- 
mally advertised procurement, and requested bids on both a 1-year 
and 3-year basis on the Government’s requirements for 114, 3 and 
6 horsepower, air-cooled gasoline engines. Under the terms of this 
invitation, delivery of 3 horsepower motors was required to begin in 
April 1964, delivery of the 114 horsepower motors was to begin in 
October 1964, and delivery of the 6 horsepower motors was to begin 
in November 1964. 

These motors are currently being produced by Continental Motors 
Corporation with the use of Government-owned industrial facilities 
and special tooling. Free use of any or all of such facilities and tool- 
ing was offered on the conditions stated in paragraph 20 of the Special 
Terms and Conditions of the invitation, as follows: 


b. Annex “A” of Technical Data Package 


(1) Government-owned Industrial Facilities and Speeial Tooling which are 
currently being used for the production of the 14%, 3 and 6 HP Military Stand- 
ard Engines called for in the IFB, or for repair parts therefor, are listed and 
described in Annex “A” as supplemental by Modification No. 2 to “Inventory of 
Government-owned Manufacturing Facilities” forwarded by letter dated 23 April 
1963 of the Technical Data Package. These Industries Facilities and Special 
Tooling (Annex “A’’) as supplemented by Modification No. 2 to “Inventory of 
Government-owned Manufacturing Facilities” forwarded by letter dated 23 April 
1963 or any portion thereof, are available for use by the successful bidder here- 
under on a rent free basis in the performance of the resultant contract, subject 
to the terms and conditions set forth in (2) and (3) below and the further 
conditions set forth in e below. 

(2) These Industrial Facilities and Special Tooling are substantially located 
at Continental Motors Corporation, 12800 Kercheval Ave., Detroit, Michigan and 
in the plant or plants of contractors as specified in Annex “A” and are currently 
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under industrial facilities Contract No. DA-11-184-ENG-19911, Purchase Order 
No. 88-PB-49639-11 with Continental Motors Corporation. Any bidder desiring 
to inspect these industrial facilities and/or Special Tooling may arrange to do 
so by contacting U.S. Army Engineer District, Detroit, Attention: NCESP-I, 
P.O. Bory 1027, Detroit, Michigan, Telephone 318—Woodward 3-1261, Mr. Robert 
Niederoest, Chief, Supply Division. Expense incurred in connection with the 
inspection of the industrial facilities and special tooling shall be borne by the 
bidder. 

(3) (a) The Industrial Facilities and Special Tooling so designated by the 
bidder will be furnished F.0.B. Common Carrier’s or Bidder’s equipment at 
Bidder’s option, Detroit, Michigan and other locations as specified in Annex “A.” 
Successful bidder shall bear all costs incurred by it for transportation, unloading, 
rebuild, rework, modifications, installation, set-up, try-out, maintenance or the 
like, FOR INDUSTRIAL FACILITIES AND SPECIAL TOOLING so designated 
and furnished. 

(b) upon completion of the services required herein or at such earlier dates 
as it is determined that the contractor no longer requires the Industrial Facilities 
and Special Tooling, the contractor shall, in accordance with the directions of 
the Contracting Officer, dismantle, preserve, package, pack and return such In- 
dustrial Facilities and Special Tooling to the Government F.O.B. carriers of 
equipment Contractor’s plant; an equitable adjustment in the contract price will 
be negotiated between the parties for only the costs of preservation, packaging 
and packing, any disagreement concerning which shall be considered a dispute 
within the meaning of the “Dispute” clause of the contract. 

d. Evaluation Factor for use of Government-Owned Facilities and Special 
Tooling : 

(1) For the purpose of evaluation of bids, the following factors will be used 
if the bidder elects to use any or all of the Government property referred to in 
b and c above. These additional factors, to the extent applicable, will be added 
to the aggregate amount of each bid in order to determine the evaluated amount 
of such bid. 

(a) For each item of Industrial Facilities, a rate of one (1) percent per 
month of the acquisition cost thereof multiplied by the number of months of the 
contract delivery schedule. (28 months for Alternate “A”; 10 months for 
Alternate “B’’) 

(b) For each item of Special Tooling, a rate on one and two-thirds (134) 
percent per month of the acquisition cost thereof multiplied by the number of 
months of the delivery period schedule under the contract. (28 months for 
Alternate “A”; 10 months for Alternate “B’’) 

(c) The results of the application of the formulas set forth in (a) and (b) 
above will be divided among the total number of engines being procured under 
the Alternate being evaluated and the resultant factor will be added to the unit 
price of each engine for evaluation purposes only. 

(2) The evaluation factor prescribed above will not be prorated even in those 
eases where Government-owned Industrial Facilities and/or Special Tooling 
are (is) used concurrently on twe or more Government contracts. In addition, 
all Government-owned Industrial Facilities and/or Special Tooling selected by 
the Bidder for use in any contract resulting from this Invitation For Bids will 
be ‘evaluated as provided herein notwithstanding any lease agreement or other 
contractual arrangement with the Government providing for free use or use 
on a rental basis. 


In submitting your technical proposal under Step One of this 
procurement, your company took exception to provisions substantially 
the same as subparagraph b(3) (a) above in the following manner: 


Clinton Engines Corporation would like to take exception to the provision of 
the terms of Exhibit C regarding the movement of tooling. It is stipulated that 
the successful bidder shall bear all costs incurred by it for transportation 
unloading, rebuilding, rework, modification, installation, setup, try out, mainte- 
nance or the like for the government owned industrial facilities and special 
tooling required for this IFB. We feel the costs involved to accomplish this will 
result only to those bidders who do not have the material currently located in 
their plant. We feel some consideration should be given regarding the costs 
involved to accomplish this move and setup. 
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Additionally, your technical proposal commented upon the delivery 
schedule in the following manner : 


The delivery requirements set forth in Exhibit C indicates the initial units 
to be delivered in March of 1964. We feel that this lead time somewhat restricts 
the ability of the bidder. The manufacturing program from initial planning to 
producing first engine is complex and requires a high degree of coordination to 
successfully establish an economical and efficient manufacturing facilities. The 
entire program, broken down into sections, would require a minimum of 18 
months from receipt of order. This would permit the movement of tooling and 
the establishment of necessary sources. 


The invitation for bids under Step Two of this procurement was 
issued under date of May 8, 1963, to your company and to four other 
concerns which submitted acceptable technical proposals. No sub- 
stantive change from the Step One invitation was made with respect 
to costs of transporting, modifying, installing, etc., Government- 
owned industrial facilities and special tooling, and the only change 
in the delivery schedule was an extension of one month. 

Under date of June 10, 1963, your company therefore advised the 
contracting agency as follows: 


Reference is made to the above invitation on the multi-year purchase of 
government engines. 

This letter is to specify our position in this matter. We feel, inasmuch as 
the conditions of the invitation of 20, February, 1963, Step 1 presentation which 
were specified in our April 10th technical proposal were not changed, we will 
not present a price for consideration on this contract. We would like to point 
out, however, that we do have a complete manufacturing facility located in the 
extreme labor surplus area of Clinton, Michigan which could be made available 
for the manufacture of these engines. We would like to remain in contention 
but in view of the above are forced to take this position. 


Bids were received from the remaining four companies and were 
opened on June 11, 1963. 

Under date of June 21, 1963, your company formally protested 
against the procurement, to both the contracting agency and to this 
Office, as follows: 


We hereby protest certain stipulations in subject invitation since it is our 
understanding that: 

1) Present Manufacturer has, at government expense, with government 
owned equipment and tooling produced these engines and the proceedings under 
this invitation allowed him to bid on these engines on the basis that he is tooled 
up with established supply lines ready to manufacture. 

2) All bidders other than the present manufacturer must, at the bidder’s 
expense, be prepared to transfer Government owned equipment and tooling from 
Detroit, Michigan, to the Bidder’s plant, install and rehabilitate same, modify 
and supplement same to establish full production. 

8) All bidders must develop component supply lines to deliver engines at the 
rate of 12,000 per month at the end of the first year per specifications of the 
invitation. 

This in our opinion, does not constitute competitive bidding as no other 
manufacturer would be in a position to match production costs and delivery 
dates of the one manufacturer who has been previously established as outlined 
above. 

We respectfully request that current proceedings be cancelled and that new 
procurement proceedings be established that will give all qualified prospective 
manufacturers an equal basis on which to quote on this invitation. 
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With respect to your protest against the delivery schedule, it 
should be noted that the bid submitted by Continental Motors offered 
delivery in shorter periods, while the bids submitted by the three 
other bidders all offered to meet the delivery schedule and did not 
indicate such undertaking would impose undue hardship or result in 
additional expense. While it would, of course, be desirable to extend 
delivery schedules in all procurements to a point where all interested 
bidders could meet or better such schedules, no such requirement can 
be imposed upon the contracting agencies. It is the position of the 
contracting agency in the instant procurement that full considera- 
tion was given to extending the deliveries to the maximum extent 
consistent with the Government’s needs. In the absence of evidence 
to the contrary, and since it would appear that all other bidders 
believed compliance with the schedule was practicable, we must con- 
clude that the delivery schedule does not present a valid basis for 
questioning the propriety of this procurement. 

Concerning that portion of your protest which is directed to the 
cost of transporting, modifying, installing, etc., industrial facilities 
and special tooling, it would appear that two basic principles are for 
consideration. First, the statutory requirement in 10 U.S.C. 2305 (c) 
that advertised contracts shall be awarded to that responsible bidder 
whose bid will be most advantageous to the United States, price and 
other factors considered. Second, the Department of Defense policy, 
as set out in par. 13-407(a) (3), Armed Services Procurement Regu- 
lation, that a suitable method for eliminating any competitive advan- 
tage shall be employed to insure that a concern possessing Government 
facilities without charge is not thereby placed in a favored position 
in competing for Government business. 

There would appear to be no doubt that the method set out in the 
invitation for evaluating Government-owned facilities and_ special 
tooling results in the same amount being added for bid evaluation 
purposes to the bid price of each bidder who proposes to use the same 
item or items of facilities or tooling. To that extent, no competitive 
advantage in the evaluation of bids would accrue to Continental from 
its possession of Government-owned equipment. Conversely, it is 
obvious that a competitive advantage does accrue to Continental if 
other bidders are required to include in their bid prices, or otherwise 
absorb, the cost of transporting, modifying, installing, etc., equipment 
which is presently located in Continental’s plant, while no similar 
costs are required to be absorbed by Continental. On the other hand, 
the Government, having paid for such equipment, is entitled to the 
maximum benefit available from the use thereof. 

As previously indicated, the provisions of 10 U.S.C. 2305(c) require 
the award of advertised contracts to that responsible bidder whose 
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bid will result in the most advantageous contract for the Govern- 
ment. Elements of cost or savings to the Government which are not 
included in the bid prices, such as cost of transportation of the con- 
tract and items, or costs in connection with use of Government-owned 
equipment, may properly be considered in evaluating bid prices to 
determine which bid will result in the most advantageous contract. 
However, it is our opinion that any amounts which are properly for 
application in such evaluation must be fairly representative on an 
actual or estimated basis, of true costs or savings to the Government. 

While the policy of complete equalization of competitive advan- 
tage, to which the above-referenced provisions of the ASPR are 
directed, is a desirable objective in procurements involving the use 
of Government-owned equipment, to the extent that such policy may 
conflict with 10 U.S.C. 2305(c), the statute must prevail. In the 
instant procurement, it is apparent that additional costs for trans- 
porting, modifying, installing, etc., the industrial facilities and special 
tooling located in Continental’s plant would necessarily result if an 
award were made to any other bidder who proposed to use such facili- 
ties and tooling, while no such costs would result from an award to 
Continental. It necessarily follows that in evaluating bids for the 
purpose of determining the most advantageous bid under 10 U.S.C. 
2305(c), these circumstances were required to be considered and rec- 
ognized in any bid evaluation procedure. The method of evaluation 
adopted in the instant case (i.e., excluding any additional costs of 
transporting, modifying, installing, etc., from the evaluation by re- 
quiring each bidder to either absorb them or include them in his bid 
price) was one method of arriving at evaluated bid prices which 
would reflect true cost to the Government. Conversely, it is obvious 
that if the invitation had advised bidders that the Government would 
assume such additional costs, a proper evaluation of Continental’s 
bid would have required the deduction of an amount representing 
such costs, in evaluating Continental’s bid. Under either evaluation 
method, it is apparent that while the low evaluated bid price would 
represent the most advantageous bid to the Government, a competitive 
advantage would result to Continental from its possession of Govern- 
ment equipment. 

In view of the foregoing, and since we are unaware of any evalua- 
tion method which would have equalized Continental’s competitive 
advantage in the instant procurement and, at the same time, resulted 
in evaluated bid prices reflecting true cost to the Government, we are 
unable to conclude that the method of bid evaluation prescribed by 
the invitation was improper, or that the award to Continental based 
upon such bids so solicited and evaluated was improper. 

Your protest against such solicitation must therefore be denied. 
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Family Allowances—Separation—Type 1—Entitlement 


Since the family separation allowance which is authorized under 37 U.S.C. 
427(a) to compensate members of the uniformed services for the cost of procuring 
commercial housing at their permanent station overseas or in Alaska during 
enforced separation from their dependents is in the nature of a quarters allow- 
ance, similar conditions of entitlement are applicable and, therefore, when a 
member who is receiving a family separation allowance under 37 U.S.C. 427(a) 
is on temporary duty away from his permanent duty station, including periods 
of temporary duty in the United States, he may continue to receive the family 
separation allowance provided that in cases of temporary duty in excess of 60 
days, payment may be made only upon a showing that the member continues to 
maintain quarters at the permanent station. [Question la] 


Family Allowances—Separation—Type 1—Hospitalization, Etc., 
Effect 


Members of the uniformed services who are receiving the family separation 
allowance authorized under 37 U.S.C. 427(a) when they are hospitalized at or 
away from their permanent station, including periods of hospitalization in the 
United States, may continue to receive the family separation allowance payments 
provided that in cases of hospitalization for periods in excess of 60 days there 
is a showing that the member continues to maintain the commercial quarters 
at the permanent duty station. [Question 1b] 


Family Allowances—Separation—Type 1—Leave 


Members of the uniformed services who are receiving the family separation 
allowance authorized under 37 U.S.C. 427(a) when they are authorized leave 
within or outside of the United States, not in excess of the leave for which 
they are entitled to pay and allowances under 37 U.S.C. 502(a), may continue 
to receive the family separation allowance payments during the leave period 
provided that, in cases of leave in excess of 60 days, there is a showing that 
the member continues to maintain quarters at the permanent duty station. 
{Question 1c] 


Family Allowances—Separation—Type 1—Confinement, Ete., 
Effect 


Members of the uniformed services who are receiving a family separation 
allowance payment under 37 U.S.C. 427(a) when they are placed in military 
confinement or otherwise restricted by competent military authority from 
performing duty may continue to receive the family separation allowance pay- 
ment during the confinement period provided that, in cases of confinement in 
excess of 60 days, there is a showing that the member continues to maintain the 
quarters at the permanent duty station. [Question 1d] 


Family Allowances—Separation—Type 1—Commencement 


Since a member of the uniformed services is regarded as in an enforced separa- 
tion status from his dependents when he departs his permanent duty station 
for transfer to a restricted station overseas or in Alaska, and since the additional 
household expenses for which the family allowance authorized under 37 U.S.C. 
427(b) is payable exists from the date of departure, entitlement to family separa- 
tion allowance under 37 U.S.C. 427(b) commences on the date of the member’s 
departure (detachment) from the old station or the first day of authorized 
travel time, whichever is later. [Question 2] 


Family Allowances—Separation—Type 2—Commencement and 
Termination 


A member of the uniformed services who is receiving a family separation allow- 
ance under 37 U.S.C. 427(b), clause (1), when he is transferred to a new 
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permanent duty station—where transportation of his dependents is not authorized 
and where his dependents are not residing—may be paid the family separation 
allowance for the period following the date of his departure (detachment) from 
the old permanent duty station through the date preceding the date of reporting 
to the new permanent duty station. [Question 3] 


Family Allowances—Separation—Type 2—Travel Time 


The time for entitlement to the family separation allowance which is authorized 
under 37 U.S.C. 427(b), clause (3), for members of the uniformed services 
while on temporary duty for more than 30 days is not limited to the period at 
the temporary duty station but includes authorized travel time to and from 
the temporary duty station. [Question 4] 


Family Allowances—Separation—Type 2—Proceed Time 


Members of the uniformed services who are on proceed time incident to travel 
between permanent duty stations are free to travel where they please, with or 
without dependents, or to remain at their residences so that during such proceed 
time the element of enforced separation for entitlement to family separation 
allowance under 37 U.S.C. 427(b), clauses (1) and (3), is not present; there- 
fore, periods of proceed time should be excluded in the computation of family 
separation allowance payments under 37 U.S.C. 427(b). [Question 5] 


Family Allowances—Separation—Type 2—Between Permanent 
Stations 


A member of the uniformed services who performs temporary duty for a con- 
tinuous period of more than 30 days between permanent duty stations and does 
not have his dependents living at or near the temporary duty station is entitled 
to the monthly family separation allowance authorized under 37 U.S.C. 427(b) 
provided that, during the period of temporary duty, the member does not take 
any leave. [Question 6] 


Family Allowances—Separation—Type 2—Ship Duty 


A member of the uniformed services who, while on duty aboard a ship away 
from the home port for which a family separation allowance is authorized under 
87 U.S.C. 427(b), clause (2), is assigned to temporary duty, or is hospitalized 
ashore, or is on authorized leave is regarded as in an enforced separation status 
from his family even though he is not physically performing duties on board 
the ship and, therefore, entitlement to the family separation allowance under 37 
U.S.C, 427(b), clause (2), would continue during periods of temporary duty, 
shore patrol duty, or hospitalization ashore while the ship remains away from 
its home port and while on authorized leave not in excess of that for which he is 
entitled to pay and allowances. [Question 7] 


Family Allowances—Separation—Type 2—Ship Duty—Ashore 
Effect 


A member of the uniformed services who is receiving a family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for members aboard ship away from 
home port, while on temporary duty, undergoing hospitalization ashore, or in an 
authorized leave status when his ship returns to its home port has his entitle- 
ment to the family separation allowance terminated. [Question 8] 


Family Allowances—Separation—Type 2—Ship Duty—Return of 
Ship to Home Port 


A member of the uniformed services who is receiving a family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard a ship away from home 
port, while on temporary duty, undergoing hospitalization, or in an authorized 
leave status may continue to receive the family separation allowance until the 
ship reaches its home port. [Question 9] 
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Family Allowances—Separation—Type 2—Ship Duty—Hospitali- 
zation, Etc., Effect 


A member of the uniformed services who is receiving a family separation allow- 
ance under 87 U.S.C. 427(b), clause (2), for duty aboard a ship away from home 
port, while undergoing hospitalization aboard ship may continue to receive the 
family separation allowance, even though temporarily he is not performing 
duties, and such entitlement continues until the vessel reaches the home port. 
[Question 10] 


Family Allowances—Separation—Type 2—Ship Duty—Confine- 
ment, Etc., Effect 


A member of the uniformed services who is receiving a family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard a ship away from home 
port, when he is placed in military confinement or otherwise restricted from per- 
forming duty may continue to receive the family separation allowance while 
the ship is away from its home port provided that the member is not detached 
from the ship and his pay and allowances are not limited or forfeited by court- 
martial sentence or by law, but when the member is detached from the ship the 
family separation allowance terminates. [Question 11] 


Family Allowances—Separation—Type 2—Ship Duty—Com- 
mencement and Termination 


A member of the uniformed services who is receiving a family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty of more than 30 days aboard 
a ship away from home port when his duty status for entitlement to the family 
separation allowance is legally terminated would be required to be on duty on 


board ship for another continuous period of more than 30 days to again become 
eligible for the allowance. [Question 12] 


Family Allowances—Separation—Type 2—-Temporary Duty— 
Hospitalization, Etc., Effect 


A member of the uniformed services who is entitled to the family separation al- 


lowance authorized under 37 U.S.C. 427(b), clause (3), for temporary duty 
away from his permanent station for more than 30 days when he is hospitalized, 
or is on authorized leave not in excess of the leave for which he is entitled to 
pay and allowances may continue to receive the family separation allowance 


provided he is not detached from the temporary duty station. [Question 13] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Temporary Restriction 


A member of uniformed services whose dependents are temporarily prohibited 
from moving into a restricted area so that he is entitled to transportation for 
his dependents under paragraph 7005 of the Joint Travel Regulations may, 
nevertheless, have the movement of his dependents to his permanent station or a 
place near that station regarded as not authorized at Government expense under 
37 U.S.C. 406 within the meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), 
clause (1), to qualify for a family separation allowance. [Question 14] 


Family Allowances—Separation—Dependent Transportation De- 


termination—Authorization for Some Dependents 


A member of the uniformed services who is only authorized transportation at 
Government expense for one of his dependents but is not authorized transpor- 
tation for his remaining dependents is regarded as having the movement of his 
dependents restricted at the volition of the Government and, therefore, the 
member is entitled to payment of the family separation allowance under 37 U.S.C. 
427(b), clause (1), and 37 U.S.C. 427(a), so long as the movement of the mem- 
ber’s remaining dependents to his permanent duty station or place near that 


station is not authorized. [Question 15] 
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Family Allowances—Separation—Dependent Transportation De- 
termination—Incapacity, Etc., Precluding Transportation 


A member of the uniformed services whose wife because of pregnancy is not 
authorized transportation prior to the time he reports to his new permanent 
duty station may be regarded as being precluded from having the movement of 
his dependents to his permanent station or place near that station authorized at 
Government expense within the meaning of 37 U.S.C. 427(a) and 87 U.S.C. 
427(b), clause (1), and, therefore, the condition for entitlement to the family 
separation allowance is satisfied. [Question 16] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Debarment Effect 


A member of the uniformed services whose dependent is not eligible under the 
immigration laws for entry into the United States prior to the time he reports 
to his new permament duty station may only have the movement of his depend- 
ent regarded as unauthorized for family separation allowance entitlement if a 
departmental regulation precludes authorized transportation of the dependent 
at Government expense in such circumstance, but in the absence of such a mili- 
tary restriction, the member would not be eligible for a family allowance pay- 
ment. [Question 17] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Evacuation 


A member of the uniformed services whose dependents are evacuated from the 
overseas station under paragraph 7101 of the Joint Travel Regulations relating 
to unusual or emergency circumstances may be regarded as having his post of 
duty converted to a restricted station for entitlement to the family separation 
allowances authorized under 37 U.S.C. 427(a) and 37 U.S.C. 427(b) from the 
date the dependents depart from the overseas station. [Question 18a] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Debarment Effect 


A member of the uniformed services whose dependents are returned from over- 
seas under paragraph 7102 of the Joint Travel Regulations relating to the 
involvement of dependent in an incident embarrassing to the United States, 
prejudicial to the command, or affecting the dependent’s safety may not be re- 
garded as having his overseas station converted to a restricted station by such 
circumstances for entitlement to family separation allowance payments and, 
therefore, before payment of family separation allowance is made there should be 
a certification by the officer directing the return of the dependents that the con- 
ditions necessitating their return were not caused by their own misconduct. 
[Question 18b] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Personal, Etc., Reason Return 


A member of the uniformed services whose dependents are returned from over- 
seas under paragraph 7103 of the Joint Travel Regulations involving personal 
situations may not have such circumstances regarded as due to military require- 
ments to convert the member’s overseas station into a restricted station to entitle 
him to family separation allowances. [Question 18c] 


Family Allowances—Separation—Dependent Transportation De- 
termination—Personal, Ete., Reason Return 


A member of the uniformed services whose dependents are returned from over- 
seas under paragraph 7105 of the Joint Travel Regulations relating to national 
interest determination prior to the termination of the member’s overseas duty 
may be regarded as having his station changed to a restricted station for entitle- 
ment to family separation allowance payments if a secretarial or higher deter- 
mination is made that the return of the dependents is for reasons of national 
interest. [Question 18d] 
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Family Allowances—Separation—Type 1—Dependent Visits 


A member of the uniformed services who, while being entitled to receive a 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), clause 
(1), has his dependents visit him at or near the permanent duty station may 
continue to receive the family separation allowance provided that the facts 
show that the dependents are merely visiting and have not effected a change 
of residence and further that the three months maximum limitation for tem- 
porary visits under the quarters allowance regulations is prescribed for family 
separation allowance purposes. [Question 19] 


Family Allowances—Separation—Type 2—Dependent Visits 


A member of the uniformed services who has his dependents visit him at or near 
the temporary duty station to which he is assigned for more than 30 days may 
not have the residence with his dependents regarded as a mere visit to be entitled 
to payment of the family separation allowance authorized under 37 U.S.C. 427(b), 
clause (3), for temporary duty of more than 30 days since a 31-day minimum 
period of temporary duty is required for entitlement and the maximum period 
of temporary duty is generally not in excess of six months; therefore, the right 
to a family separation allowance under 37 U.S.C. 427(b), clause (3), does not 
accrue while the dependents are with the member at the temporary duty station 
for more than 30 days. [Question 20] 


Family Allowances—Separation—Type 2—Dependent Visits 


A member of the uniformed services who, while being entitled to receive a fam- 
ily separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), clause (1), 
has some of his dependents visit him at or near his permanent duty station 
would not lose the right to entitlement to the family separation allowance on 
account of the dependents who do not visit him. [Question 21a] 


Family Allowances—Separation—Type 2—Dependent Visits 


A member of the uniformed services who, while being entitled to receive a family 
separation allowance for temporary duty of more than 30 days under 37 U.S.C. 
427(b), clause (3), has one or more of his dependents visit him for an extended 
period would not be regarded as losing his right to the family separation allow- 
ance due by reason of the dependents who do not visit him. [Question 21b] 


Family Allowances—Separation—Type 2—Some Dependents at 
Other Place 


A member of the uniformed services who has only one of his dependents (wife) 
residing with him at his temporary duty station where he is assigned for more 
than 30 days because his other dependents are not in his custody and do not 
reside with him may not be regarded as incurring additional expenses for en- 
forced separation from his dependents by reason of the military assignment and 
therefore the member is not entitled to the family separation allowance author- 
ized under 37 U.S.C. 427(b), clause (3). [Question 22] 


Family Allowances—Separation—Type 1—Common Residence 


Although a member of the uniformed services is not residing with his dependents 
when he departs for permanent duty overseas or in Alaska he incurs the addi- 
tional cost of procuring commercial quarters for himself at the new station for 
which the family separation allowance under 87 U.S.C. 427(a) is authorized 
and, therefore, the fact that he was not residing with his dependents does not 
restrict his entitlement to the family separation allowance authorized under 37 
U.S.C. 427(a). [Question 23a] 


Family Allowances—Separation—Type 2—Common Residence 


A member of the uniformed services who is not residing with his dependents when 
he departs for duty otherwise entitling him to the family separation allowance 
authorized under 37 U.S.C. 427(b), clauses (1), (2), or (3), is not regarded as 
incurring any additional expenses on account of separation from his dependents 
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due to his military assignment and, therefore, the member is not entitled to the 
family —— allowance authorized under 37 U.S.C. 427(b), clauses (1), (2), 
or (3). [Question 23b] Modified by 43 Comp. Gen. 444. 


Family Allowances—Separation—Type 2—Common Residence 


A member of the uniformed services whose dependents are temporarily absent 
from the residence when the member is assigned to duty otherwise entitling him 
to the family separation allowance authorized under 37 U.S.C. 427(a) or under 
87 U.S.C. 427(b), clauses (1), (2), or (3), may be paid the family separation 
allowance authorized under, 37 U.S.C. 427(a) regardless of maintenance of a 
common household with his dependents, but entitlement to the family separa- 
tion allowance under 37 U.S.C. 427(b) is precluded unless it is shown that the 
member not only maintained a residence for himself and his dependents at the 
time of departure but continues to maintain such residence and provided that 
the dependents’ temporary absence does not exceed three months. Tesestion 24) 
Modified by 43 Comp. Gen. 444. 


Family Allowances—Separation—Type 2—Inadequate Quarters 
Occupancy 


A member of the uniformed services who is otherwise entitled to a family separa- 
tion allowance under 37 U.S.C. 427(b), clauses (2) or (3), when he is assigned 
inadequate quarters for the occupancy of himself and dependents at his home 
port or permanent station without loss of basic allowance for quarters is regarded 
as meeting the quarters allowance condition for entitlement to the family separa- 
tion allowance authorized under 37 U.S.C. 427(b), clauses (2) or (3), even 
though under 37 U.S.C. 407(a) for inadequate housing the member receives the 
difference between the basic allowance for quarters and the fair rental value of 
the quarters. [Question 25] 


Family Allowances—Separation—Residence Distance from Station 


Where the dependents of a member of the uniformed services reside more than 
a reasonable daily commuting distance from the member’s duty station—50 
miles being considered the maximum one-way distance—the dependents are not 
regarded as residing at or near the station within the meaning of 37 U.S.C. 
427(a), clause (1), or 37 U.S.C. 427(b), clauses (1) and (3), to preclude the 
member's entitlement to family separation allowance payments. [Question 26] 


Family Allowances—Separation—Type 2—Service Prior to Octo- 
ber 1, 1963 


In the absence of any indication in the legislative history of the Uniformed Serv- 
ices Pay Act of 1963, effective October 1, 1963, to suggest that the qualifying pe- 
riod for entitlement to benefits under the family separation allowance provisions 
began prior to October 1, 1963, periods prior to that date may not be used in 
computing the 30-day service period required under 37 U.S.C. 427(b), clauses (2) 
and (3). [Question 27] 


To the Secretary of Defense, October 9, 1963: 


Reference is made to letter of September 26, 1963, from the Assist- 
ant Secretary of Defense (Comptroller), requesting a decision as to 
whether members of the uniformed services may be paid family sepa- 
ration allowances pursuant to the provisions of 37 U.S.C. 427, under 
the circumstances set forth and discussed in Committee Action 
No. 328 of the Military Pay and Allowance Committee, Department of 
Defense. 
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Section 427, Title 37, of the United States Code, as added by section 
11 of the Uniformed Services Pay Act of 1963, Public Law 88-132, 
approved October 2, 1963, provides as follows: 


§ 427. Family separation allowance 

(a) In addition to any allowance or per diem to which he otherwise may be 
entitled under this title, a member of a uniformed service with dependents who 
is on permanent duty outside of the United States, or in Alaska, is entitled to a 
monthly allowance equal to the basic allowance for quarters payable to a mem- 
ber without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; and 

(2) quarters of the United States or a housing facility under the jurisdiction 
of a uniformed service are not available for assignment to him. 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, mcluding subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service)) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for 
a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 

A member becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than thirty 
days is entitled to the allowance effective as of the first day of that period. 


As stated in the Committee Action, section 427(a) provides for the 
payment of a monthly allowance equal to the basic allowance for 
quarters payable to a member without dependents in the same pay 
grade in instances where (1) the member is on permanent duty out- 
side of the United States or in Alaska, (2) his dependents are not au- 
thorized transportation under 37 U.S.C. 406 to or near his duty station, 
(3) his dependents do not reside at or near his duty station, and (4) 
there are no public quarters or housing available for assignment to 
him. According to the legislative history, the purpose of this allow- 
ance authorized by section 427(a) is to compensate the member for the 
additional expenses he must incur by reason of having to procure and 
maintain quarters for himself overseas or in Alaska in addition to the 
quarters he necessarily maintains elsewhere for his dependents. There 
is nothing in this subsection of the law or its legislative history upon 
which it may be concluded that Congress intended to impose any re- 
striction on a member’s entitlement to the quarters allowance in cases 
where his dependents do not maintain a common household with him. 

Section 427(b) provides for the payment of a monthly family sepa- 
ration allowance of $30 to certain members entitled to basic allowance 
for quarters on behalf of dependents where the members are on duty 
under specified conditions resulting in separation from their depend- 
ents. The purpose of this allowance is to compensate a member for 
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the added household expenses incurred, at the place where his depend- 
ents reside, as a result of the separation of the member from his de- 
pendents for a substantial period of time. “The extra expenses 
include such matters as home and automobile maintenance and in- 
creased child care costs” (Page 25 of S. Rept. No. 387 to accompany 
H.R. 5555 which was enacted as Public Law 88-132). Also it is stated 
in the same report that: 

Rationale for Provision. - The rationale for the family allowance is that en- 
forced separations of servicemen from their families cause added household 
expenses where the member is absent for any extended period of time. This 
condition results in an inequity as compared to those members whose dependents 
are authorized to accompany them. The extra expenses include such matters 
as home and automobile maintenance, increased child care costs, etc. 

Thus, unlike the situation under section 427(a), it seems evident 
that the purpose of the statute is to provide payment of the allowance 
under section 427(b) only in those instances where the member’s de- 
pendents occupy a common household with him. 

The questions will be quoted and answered in the order presented. 

Question 1. 

May a member otherwise entitled to family separation allowance under 37 
U.S.C. 427(a) continue to be paid the allowance for periods he is: 

a. On temporary duty away from his permanent duty station, including periods 
he is on temporary duty within the United States? 

b. Hospitalized at or away from his permanent duty station, including periods 
he is hospitalized within the United States? 

c. On authorized leave within or outside of the United States not in excess of 
the leave for which he is entitled to pay and allowances under the second sen- 
tence of 37 U.S.C. 502(a)? 

d. In military confinement or is otherwise restricted by competent military 
authority from performing duty? 

While the statute does not define the term “on permanent duty out- 
side of the United States” the legislative history of the law does not 
show that any significance was attached to the use of such term other 
than to indicate those members whose permanent duty assignments 
are outside the United States or in Alaska. 

It is suggested in the Committee Action that since the allowance 
under section 427(a) is provided for the purpose of compensating a 
member for the expense of procuring private quarters for himself dur- 
ing periods of enforced separation from his dependents where Govern- 
ment quarters are not available for assignment to him at his overseas 
station, the allowance is in the nature of the basic allowance for quar- 
ters authorized by 37 U.S.C. 403 for members without dependents. 
Hence, it is the Committee’s view that subject to the requirements of 
section 427(a) being met, the allowance continues under essentially 
the same conditions as entitlement to basic allowance for quarters con- 
tinues for a member without dependents and should be paid in each 
of the statutes enumerated above. 
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Support for the Committee’s view is contained in the report by the 
House Armed Services Committee, H. Rept. No. 208 (pages 28 and 29) 
of April 11, 1963, to accompany H.R. 5555 which compares the loss or 
unreimbursed expense for quarters to such a member with dependents 
with the amount of basic allowance for quarters authorized for mem- 
bers without dependents and states that the proposed legislation will 
correct the described inequity. Further, it is for noting that the 
amount of the allowance authorized by the statute is specifically desig- 
nated as that which is equal to the basic allowance for quarters pay- 
able to a member without dependents in the same pay grade. 

Accordingly, we are in general agreement with the Committee’s 
view. In this connection, however, it is noted that while paragraphs 
5-5a and 5-10a of Army Regulations No. 37-104 provide that a mem- 
ber without dependents who is receiving basic allowance for quarters 
at his permanent station is entitled to BAQ for periods of hospitaliza- 
tion or ordinary leave if he continues to maintain quarters at the 
permanent station, all departmental regulations do not appear uni- 
form with respect to that requirement. In view of the expressed intent 
of Congress that the allowance under section 427(a) is to reimburse 
the member for the cost of his commercial housing at his permanent 
station overseas, or in Alaska, we believe that where the period of 
hospitalization, leave, temporary duty or confinement exceeds 60 days, 
payment of the allowance would be of doubtful validity unless sup- 
ported by the member’s certification or other acceptable evidence that 
quarters were maintained at his permanent station during such periods 
when he was not actually engaged in performing his assigned duties 
at his permanent station. 

In view of the purpose for which the allowance is authorized, it is 
our view that, without a showing that the member continued to main- 
tain quarters at his permanent station, 60 days is a liberal] maximum 
period during which payments would be authorized under the circum- 
stances involved in the question presented. Such maximum has been 
set with the thought that administrative regulations similar to 
AR 37-104, paragraphs 5-5a and 5-10a, might well be issued author- 
izing payment under the involved circumstances only if the member 
continues to maintain quarters at the permanent station. 

Question 2. 


Provided a member meets all of the conditions precedent to entitlement to 
family separation allowance under clause (1) of 37 U.S.C. 427(b) at either his 
old or new permanent duty station but not both, may he be paid the allowance for 
the period following the date of his departure (detachment) from his old 
permanent duty station within or outside of the United States through the 
date preceding the date of his reporting to his new permanent duty station 
within or outside of the United States, or must the allowance be paid only 
for the period he is on duty at the permanent duty station at which he is 
entitled to the allowance, including the dates of reporting thereat and departure 
(detachment) therefrom? 
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Question 3. 


If a member is on permanent duty outside of the United States and is 
receiving family separation allowance under clause (1) of 37 U.S.C. 427(b), 
may he be paid the allowance for the period following the date of his departure 
(detachment) from his old permanent duty station through the date preceding 
the date of his reporting to his new permanent duty station where the movement 
of his dependents to his new station or a place near that station is not authorized 
at the expense of the United States under 37 U.S.C. 406 and his dependents do 
not reside at or near that station? 


Question 4. 


Provided a member meets all of the conditions precedent to entitlement to 
family separation allowance under clause (3) of 37 U.S.C. 427(b), may he be 
paid the allowance for the period following the date of his departure (detach- 
ment) from his permanent duty station through the date preceding the date 
of his reporting to his temporary duty station, or must the allowance be 
paid only for the period he is on duty at the temporary duty station, including 
the dates of reporting thereat and departure (detachment) therefrom? 


Question 5. 


If the allowance is payable under clause (1) or (3) of 37 U.S.C. 427(b) for 
the period the member is en route between duty stations, would the period of 
entitlement include “proceed time” and leave en route? 


Question 6. 


Would the answers to questions 2, 3, 4, and 5 be equally applicable if the 
member performs temporary duty for a continuous period of more than 30 
days between permanent duty stations and his dependents do not reside at or 
near his temporary duty station? 

These questions deal with the payment of monthly family separa- 
tion allowance of $30 authorized by 37 U.S.C. 427(b). Questions 
2 and 3 refer to situations of members who are transferred on perma- 
nent change of station orders from or to restricted stations in or out 
of the United States, or are transferred from a restricted station 
outside of the United States to another restricted station. Questions 
2 and 3, as presented, do not involve any delay en route and are 
considered on that basis. Basically, the question is does the family 
allowance ($30 rate, 37 U.S.C. 427(b)(1)) commence on the date 
of member’s detachment, departure from the United States, or arrival 
at restricted station and what date governs for termination. It is 
assumed that the departure date does not precede the first day of 
authorized travel time. A literal reading of 37 U.S.C. 427(b) (1) 
would seem to indicate that the member must actually be at his perma- 
nent duty station as a condition precedent to payment, as it is necessary 
to first determine that his dependents do not reside at or near that 
station. Looking at the purpose of the provision, however, and since 
enforced separation of the member from his family commences when 
he must depart from his permanent duty station under change of 
station orders, and the additional household expenses which the allow- 
ance is designed to cover exist from that date, it is our view that 
entitlement to the allowance would commence on the date of his 
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departure (detachment) from his old station, or the first day of au- 
thorized travel time whichever is later. Questions 2 and 3 are 
answered accordingly. 

Question 4 deals with clause (3) of 37 U.S.C. 427(b) which provides 
for the payment of family separation allowance, other conditions 
being met, if the member is “on temporary duty away from his perma- 
nent station.” Precisely, the question is whether the member is 
entitled to payment of the allowance only for the period he is at his 
temporary duty station, or whether the allowance also may be paid 
for the periods of travel to and from the temporary duty station. 
For the reasons stated above in answer to questions 2 and 3, we are of 
the opinion that the period of entitlement to the family separation 
allowance in such cases includes periods of travel to and from the 
temporary duty station. 

Question 5 deals with clauses (1) and (3) of 37 U.S.C. 427(b) and 
in view of questions 4 and 13, appears to be whether a member who 
is en route between permanent duty stations may be paid family 
separation allowance for periods of “proceed time” and leave en route. 
The courts have defined leave as a period of respite from military 
duties granted for the member’s sole accommodation, during which 
time he is free to travel where he chooses, employ his time as he 
pleases, or surrender his leave if he so desires, the only requirement 
being that he report at his proper station at the expiration of his leave. 
Foster v. United States, 43 Ct. Cl. 170, 174; McCauley v. United 
States, 50 id. 105, 109. See, also, 10 Comp. Gen. 213 and 36 id. 257. 

Paragraph 1150-8 of the Joint Travel Regulations defines Proceed 
Time as follows: 


8. PROCEED TIME. The term “proceed time” is the interval allowed, subse- 

quent to detachment exclusive of any authorized delay, in addition to necessary 
travel time required to report to the first duty station named in orders in 
compliance with orders requiring travel away from a permanent duty station. 
This term is applicable only when authorized in separate regulations by the 
department concerned. 
Since proceed time is routine delay in commencing travel to duty 
station allowed to a member exclusive of travel time, it has long been 
considered as a period of authorized delay, analogous to leave, and, 
in fact leave not charged. Accordingly, it appears that the same 
considerations would apply to proceed time as with respect to leave 
en route. 

Since the member takes his leave at his own choice and is free to 
travel where he pleases, with or without his dependents, or to remain 
at his residence with them, during such period the element of enforced 
separation is not present in such cases. It is our view, therefore that 
the statute does not contemplate entitlement to the $30 family separa- 
tion allowance for such periods. Accordingly, such periods should 
be excluded in computing payments under section 427(b). 
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Question 6 is whether the answers to questions 2,°3, 4, and 5 would 
be equally applicable if the member performs temporary duty for a 
continuous period of more than 30 days between permanent duty 
stations and his dependents do not reside at or near his temporary 
duty station. On the assmaption that the leave is not taken during 
the period of temporary duty question 6 is answered in the affirmative. 
As to leave taken during the period of temporary duty see the answer 
to question 13. 

Question 7. 


May a member otherwise entitled to family separation allowance under clause 
(2) of 37 U.S.C. 427(b) continue to be paid the allowance for periods he is on 
temporary duty or hospitalized ashore, or is on authorized leave not in excess 
of that for which he is entitled to pay and allowances under the second sentence 
of 37 U.S.C. 502(a), provided the ship does not return to its home port while he 
is ashore? 


Question 8. 

If the answer to question 7 is in the affirmative, would the answer be the 
same if the ship returns to its home port while the member is ashore on tempo- 
rary duty, undergoing hospitalization or on authorized leave? 


Question 9. 


If the answer to question 8 is in the negative, may the member’s allowance 
continue until the ship reaches its home port? 


Question 10. 


If the answer to question 7 is in the negative, would the answer be the same 
if the member is hospitalized on board the ship? 


Question 11. 


May a member otherwise entitled to family separation allowance under 
clause (2) of 37 U.S.C. 427(b) continue to be paid the allowance for periods 
he is in military confinement or otherwise restricted by competent military 
authority from performing duty on board the ship? 


Question 12. 


If the answer to question 7 or 11 is in the negative, would the member be re- 
quired to be on duty on board the ship for another continuous period of more 
than 30 days in order to be entitled to otherwise proper payment of the 
allowance? 


Question 13. 


May a member otherwise entitled to family separation allowance under 
clause (3) of 37 U.S.C. 427(b) continue to be paid the allowance for periods 
he is hospitalized at or away from his temporary duty station, or is on au- 
thorized leave away from his temporary duty station not in excess of the leave 
for which he is entitled to pay and allowances under the second sentence of 37 
U.S.C. 502(a)? 


The second sentence of 37 U.S.C. 502(a) provides as follows: 


* * * A member who is absent with leave for any other reason for not longer 
than the leave authorized by that section [10 U.S.C. 701] is entitled to the same 
pay and allowances to which he would be entitled if he were not on leave, and 
to any additional allowances otherwise provided by law for members on leave. 
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10 U.S.C. 701(b) provides that a member may not accumulate more 
than 60 days’ leave, but that leave taken during a fiscal year may be 
charged to leave accumulated during that fiscal year without regard 
to such 60-day limitation. 

The Committee points out in connection with the phrase “on duty 
on board” contained in 37 U.S.C. 427(b) (2), that if a member is 
hospitalized, on authorized leave, or restricted from performing duty 
because of confinement, military arrest, etc., he cannot perform his 
normal duties. When these conditions prevail for an indefinite period, 
a member is not entitled to additional pay such as submarine pay, sea 
duty pay and foreign duty pay, which the Committee states is au- 
thorized primarily for the performance of specified duties. How- 
ever, it states that the family separation allowance under subpara- 
graph (b)(2) is to compensate members for additional expenses 
incurred by dependents as a result of their enforced separation from 
their families. The Committee therefore takes the position that a 
member who is away from his home port by reason of having been 
assigned duty on board a ship, but who is not temporarily perform- 
ing duties on board the ship because of being ashore, should continue 
to receive the allowance while ashore at least until the ship returns 
to its home port, and thereafter provided he meets the requirements 
of clause (3) of 37 U.S.C, 427(b). If the member is physically on 
board the ship but not temporarily performing duties because of 
being confined or hospitalized or under military arrest, the Committee 
expresses the belief that payment of the allowance should continue, 
since the enforced separation from his family with attendant ex- 
penses is not altered by the fact that the member is not physically 
performing duties on board the ship. It is stated further that if 
37 U.S.C. 427(b) (2) requires the continuous performance of duty on 
board a ship, the clause could be construed to require the commence- 
ment of a new continuous period of more than 30 days each time a 
member is not “on duty on board” the ship thus depriving members 
who, for example, perform intermittent shore patrol duty, from re- 
ceiving the allowance. 

For the reasons expressed in the Committee Action, it is our view 
that entitlement to the family separation allowance under clause (2) 
of 37 U.S.C. 427(b), in the case of members who remain attached 
to the ship is not limited to periods of actual physical duty on board 
the ship and that entitlement would continue during periods of tem- 
porary duty, shore patrol duties, or hospitalization ashore while the 
ship remains away from its home port. Also, in view of the provi- 
sions of the second sentence of 37 U.S.C. 502(a), quoted above, entitle- 
ment to the allowance continues during the period a member is on 
authorized leave not in excess of that for which he is entitled to pay 
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and allowances under that sentence. Question No. 7 is therefore 
answered in the affirmative. 

With respect to question 8, when the ship returns to its home port, 
entitlement to family separation allowance under clause (2) would 
terminate. 

Question 9 is answered in the affirmative. 

Question 10 need not be answered since question 7 pertaining to 
hospitalization was answered in the affirmative. 

With respect to question 11, it is our view that where the member 
is not detached from duty on board the ship and his pay and allow- 
ances are not otherwise limited or forfeited by court-martial sentence 
or by law [see for example 37 U.S.C. 426; 10 U.S.C. 3636 and 8636], 
he would be entitled to such allowance for periods he is in military 
confinement, on board ship or ashore, or is otherwise restricted by 
competent military authority from performing duty on board a ship 
while away from its home port. Detachment from the ship weuld, 
of course, terminate the allowance. 

As to question 12, since the answer to questions 7 and 11 are in the 
affirmative, the question need not be answered. Since, however, 
clause (2) specifically requires a continuous period of duty on board 
a ship of more than 30 days as a condition precedent to entitlement 
to the allowance, a member whose duty status is legally terminated 
would be required to be on duty on board the ship for another con- 
tinuous period of more than 30 days to again become eligible for 
the allowance. 

With respect to question 13, we believe that the answers to ques- 
tions 7 and 10 above, apply equally to situations under clause (3) of 
37 U.S.C. 427(b), when a member is hospitalized at or away from 
his temporary duty station without detachment from that station, 
or is on authorized leave away from his temporary duty station not in 
excess of the leave for which he is entitled to pay and allowances 
under the second sentence of 37 U.S.C. 502(a). Accordingly, the 
answer is in the affirmative. 

Question 14. 


If the entry of a member's dependents into a restricted area as defined by 
paragraph 1150-17, Joint Travel Regulations, is temporarily prohibited by 
competent authority, and the member is thus entitled to transportation for his 
dependents under paragraph 7005, Joint Travel Regulations, may it be consid- 
ered that “the movement of his dependents to his permanent station or place 
near that station is not authorized at the expense of the United States,” under 
87 U.S.C. 406, within the meaning of 37 U.S.C. 427(a) and clause (1) of 
87 U.S.C. 427(b)? 


Question 14 is answered in the affirmative. 
Question 15. 


If one of a member’s dependents is authorized to travel concurrently with 
him to his permanent duty station at the expense of the United States under 
87 U.S.C. 406, but the movement of his remaining dependents to his permanent 
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duty station or a place near that station is not authorized at such expense, would 
he be entitled to otherwise proper payment of family separation allowance under 
87 U.S.C. 427(a) or clause (1) of 37 U.S.C. 427(b) ? 


Somewhat analogous circumstances to those in the question pre- 
sented were involved in our decision of March 11, 1955, B-121240, 
34 Comp. Gen. 436, relating to quarters allowance for an officer who 
requested permission to bring his wife and 4 dependent children 
with him to his duty station in Moscow, USSR, but he was allowed 
to bring his wife and only two children to such duty station. We 
held, in that case, that because two of the member’s dependents could 
not accompany him to Moscow, having been prevented by orders of 
competent authority from occupying the Government quarters as- 
signed to the member, he therefore was entitled to basic allowance 
for quarters as an officer with dependents notwithstanding his wife 
and two of his four dependent children did reside with him in Moscow. 

Since the conditions creating entitlement to payment of family 
separation allowance under 37 U.S.C. 427(a), or clause (1) of 37 
U.S.C. 427(b), do not necessarily disappear when some, but not all 
of the member’s dependents join him at his duty station, we believe 
the principle of 34 Comp. Gen. 436 is equally for application here. 
Accordingly, as long as the movement of the member’s remaining 
dependents to his permanent duty station or place near that station 
is not authorized at the expense of the United States under 37 U.S.C. 
406, the restriction thus being at the volition of the United States 
rather than the member, the member would be entitled to otherwise 
proper payments of family separation allowance under 37 U.S.C. 
427(b)(1) and 387 U.S.C. 427(a). Question 15 is answered 
accordingly. 

Question 16. 

If, for reasons of health (such as in the case of pregnancy of a member’s 
wife), transportation for the dependent of a member is not authorized prior 
to the time he reports to his new permanent duty station may it be considered 
that “the movement of his dependents to his permanent station or a place near 


that station is not authorized at the expense of the United States” under 87 U.S.C. 
406 within the meaning of 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b)? 


Since the transportation of the member’s pregnant wife is restricted 
by military regulations, the movement of the involved dependent is 
not authorized at the expense of the United States under 37 U.S.C. 
406 within the meaning of 37 U.S.C. 427(a) and clause (1) of 37 
U.S.C. 427(b). Question 16 is answered in the affirmative. 

Question 17. 

If the dependent of a member is not eligible under immigration laws for entry 
into the United States prior to the time he reports to his new permanent duty 
station within the United States, may it be considered that “the movement of 
his dependents to his permanent station or a place near that station is not 


authorized at the expense of the United States” under 37 U.S.C. 406 within the 
meaning of clause (1) of 37 U.S.C. 427(b) ? 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 347 


In the situation presented in question 17, the dependent of the 
member may not be eligible under immigration laws because of con- 
tagious disease, or, in the case of certain alien dependents, being 
politically or socially undesirable. If under departmental regula- 
tions the dependent is not authorized transportation at Government 
expense in such circumstances we believe the member would be en- 
titled to family separation allowance. In the absence of some such 
military restriction upon entitlement to dependent transportation, 
however, it is our view that the allowance would not be payable. 
Question 17 is answered accordingly. 

Question 18. 


If a member’s dependents are furnished transportation to his overseas duty 
station and later furnished transportation from his overseas duty station under 
the provisions of paragraph 7101, 7102, 7108, or 7105, Joint Travel Regulations, 
may otherwise proper payment of family separation allowances be made to 
him under 387 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) from and 
including the date his dependents depart from his overseas station? 

The provisions of the Joint Travel Regulations cited in question 
18 (paragraphs 7101, 7102, 7103, and 7105) cover the transportation 
of dependents from areas outside the United States under unusual 
or emergency circumstances and the provisions of 37 U.S.C. 427(a) 
and clause (1) of 37 U.S.C. 427(b) do not specifically cover such 
situations. 

Under paragraph 7101, Joint Travel Regulations, evacuation of 


dependents from areas outside the United States is authorized : 


When, due to unusual or emergency circumstances (such as war, riots, civil 

uprisings or unrest, adverse political conditions, denial or revocation by host 
government of permission to remain, national disaster, epidemic, or similar cir- 
cumstances of comparable magnitude), it becomes necessary to evacuate depend- 
ents from an area outside the United States, * * *. 
Under the circumstances stated in paragraph 7101, the conditions 
causing the emergency evacuation of the dependents would result from 
military needs and we believe the effect of such forced evacuation 
would be to convert the member’s post of duty to a restricted station. 
In such case payment of family separation allowances would be proper 
where the conditions of the statute otherwise are met. 

Paragraph 7102, Joint Travel Regulations, provides that— 

When a dependent becomes involved in an incident which is (1) embarrassing 
to the United States Government, (2) prejudicial to order, morale, and discipline 
in the command, or (3) gives rise to conditions where the safety of dependents 
no longer can be insured because of adverse public feeling in the area, the com- 
manding officer of the area concerned may authorize transportation of dependents 
at Government expense * * *, 

We do not believe that the three situations described in paragraph 
7102, may be viewed as of themselves converting the member’s post 
of duty to a restricted station for purposes of transportation of de- 
pendents where the misconduct of the dependents is the cause of their 


being moved under authority of that paragraph. Therefore, in 
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connection with any claim for payment of family separation allowance 
following transportation of the member’s dependents under para- 
graph 7102, we believe that before payment is made, there should be 
a certification by the officer directing their return that the dependents 
were not evacuated under the authority of paragraph 7102 because of 
conditions caused by their own misconduct. 

Paragraph 7103 relates to personal situations of the member and 
his dependents, such as serious injury, or illness of dependents af- 
fected adversely by weather or climate; emotional condition of a con- 
tinuing nature on the part of the dependents; lack of adequate educa- 
tional facilities or housing for dependents; concern on the part of 
the member of the safety of his dependents, etc. In such situations 
the member may request, and the commanding officer may approve, 
transportation of dependents after he has assured himself that a rea- 
sonable relationship exists between the conditions and the circum- 
stances prompting the request for travel of the dependent in each case. 
These situations do not relate to military requirements and in certain 
instances the dependents may be returned to the same overseas station. 
In such circumstances, it is doubtful that the members are to be 
viewed generally as not entitled to transportation of dependents to 
their overseas station within the contemplation of the statute. Hence, 
payment of family separation allowances would not be authorized 
in such cases. 

Paragraph 7105 provides that— 

When the Secretary of the service concerned, or higher authority, determines 
that dependents of military members are to be returned from an overseas area 
for reasons of National Interest prior to termination of the sponsors’ overseas 
tour of duty the major commander of the area concerned, or the officer desig- 


nated by him, shall authorize transportation of dependents of military members 
entitled thereto * * *, 


If a Secretarial or higher determination has been made under cir- 
cumstances stated in paragraph 7105 and transportation is authorized 
for dependents under such determination of national interest, pay- 
ment of otherwise proper family separation allowances would be au- 
thorized. Question 18 is answered accordingly. 

Question 19. 


May otherwise proper payment of family separation allowances be made to 
a member under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) during a 
period not exceeding three continuous months his dependents visit him at or near 
his permanent duty station? 


In decision of February 11, 1958, 87 Comp. Gen. 517, we held that 
while it is impossible to determine a fixed period for a visit of a “tem- 
porary nature” which, under all circumstances, would safeguard the 
interests of the Government while not infringing upon the privileges 
intended to be granted to service personnel, the liberal maximum 
period of 3 months under Executive Order No. 10204, during 
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which the wife of a member of the uniformed services may occupy 
Government facilities, public quarters assigned to another member, 
or a guest house while on a social visit of a temporary nature without 
loss to the member of his right to continue to receive basic allowance 
for quarters on her account would be a reasonable maximum period 
for such visits. We believe a similar maximum period may be pre- 
scribed by regulations under the cited code provisions where the 
facts clearly show that the dependents are merely visiting at or near 
the permanent duty station and have not effected a change of residence. 

Question 20. 

May otherwise proper payment of family separation allowance be made to a 
member under clause (3) of 37 U.S.C. 427(b) while he maintains a residence 
for his dependents at his permanent duty station or elsewhere and his dependents 
visit him at or near his temporary duty station for a period not exceeding three 
continuous months? 

Clause (3) provides for payment of the allowance when the member 
is on temporary duty away from his permanent station for a continu- 
ous period of more than 30 days and his dependents do not reside at 
or near his temporary duty station. Since a 31 day minimum period 
of temporary duty is required for payment of the allowance and the 
maximum period of temporary duty generally would not exceed 6 
months, it seems reasonable to conclude that residence at or near the 
temporary station for more than 30 days would be more than a visit. 
Thus, it is our view that a right to family separation allowance under 
clause (3), section 427(b), would not accrue to a member whose de- 
pendents are with him at his temporary duty station for a continuous 
period of more than 30 days. 

Question 21. 

If the answer to question 19 or 20 is in the negative, would it be the same 
should the member have more than one dependent as defined in 37 U.S.C. 401 
and not all of the dependents visit him at or near his duty station? 

With respect to the answer to question 19, if the member has more 
than one dependent and not all of the dependents visit him at or near 
his permanent duty station, the visit of one or more of the dependents, 
even though exceeding 3 months, would not deprive him of the 
allowance under subsection (a) and clause (1) of subsection (b) if he 
is otherwise entitled to the allowance by reason of the dependents 
who do not visit him. See the answer to question 15. Similarly, 
with respect to the answer to question 20, if the member has more than 
one dependent and not all of his dependents visit him at or near his 
temporary duty station, it is our view that the extended visit of one 
or more of his dependents would not deprive him of the allowance 
under clause (3) of subsection (b) if he is otherwise entitled to the 
allowance by reason of the dependents who do not visit him. 

Questions 22, 23 and 24 are as follows: 
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Question 22. 


May otherwise proper payment of family separation allowance be made to a 
member under clause (3) of 37 U.S.C. 427(b) during a period one of his depend- 
ents (his wife, for example) in fact resides with him at or near his temporary 
duty station but his remaining dependents (children in the custody of his parents 
or former wife, for example) do not reside at or near that station? 


Question 23. 


If at the time a member departs from his duty station or home port he and 
his dependent wife are not residing together because they are legally separated, 
or a member’s sole dependent is a child in the legal custody of his former wife, 
or his sole dependent is his mother and he and his mother do not maintain a 
common household, is he entitled to otherwise proper payment of family separa- 
tion allowances under 87 U.S.C. 427(a) and clause (1), (2), or (3) of 37 U.S.C. 
427(b)? 


Question 24. 


If at the time a member departs from his duty station or home port he and his 
dependent wife are not legally separated but because of his wife’s health or other 
reasons they are not physically residing together, or if a member’s sole depend- 
ent is a child who is in his legal custody but is not physically residing with him 
because, for example, the child is attending school away from home or is institu- 
tionalized, is he entitled to otherwise proper payment of family separation al- 
lowances under 37 U.S.C. 427(a) and clause (1), (2), or (3) of 37 U.S.C. 
427(b)? 

In its discussion the Military Pay and Allowance Committee rec- 
ognizes that since section 427 is entitled “Family separation allow- 
ance,” there is a basis for the view that the allowances should not be 
paid if the family separation did not result from military orders. 
The Committee states that it finds nothing in the language of the sec- 
tion to support this view, and expresses the belief that the language 
of the section should be applied without any special significance being 
attached to the title. In the course of its discussion the Committee 
also recognizes, however, that the purpose of the allowance as evi- 
denced by the legislative history of the section (427(a)) is to compen- 
sate a member with dependents for the additional expense of procur- 
ing private quarters for himself at his overseas station when public 
quarters are not available and his dependents cannot accompany him, 
and to compensate members (427(b)) for the extra household ex- 
penses such as home and automobile maintenance resulting from an 
enforced separation from the dependents for an extended period of 
time under the conditions specified. 

The section does not specifically provide that the allowances are 
payable only when the family separation results from military orders, 
but it is clear from the provisions of both subsection (a) and sub- 
section (b) as well as the title of the section that the allowances are 
predicated on a separation of the member and his dependents. Thus, 
there is no variance between the section and its title. We are well 
aware that it is a fundamental rule of statutory construction that the 
plain and unambiguous terms of a statute may not be varied by resort 
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to its legislative history to determine the legislative intent. However, 
since 427(a) and 427(b) (1) provide for the payment of two separate 
allowances to a member for the same service under the circumstances 
specified, it is believed that we are fully justified in examining the 
legislative history to determine the Congressional intent and purpose 
in enacting such unusual and seemingly ambiguous provisions. The 
legislative history clearly reveals the legislative intent and purpose 
for authorizing the two allowances under 427(a) and 427(b) as set 
forth above. In this connection, it is stated in 25 Comp. Gen. 604, 
611— 

* * * By long-settled rule of statutory construction, the operation of a statute 
must be restricted within narrower limits than its words import where the 
literal meaning embraces cases not intended by the legislative body; the strict 
letter of a statute must yield to its evident spirit and purpose when that is nec- 
essary to give effect to the intent of the Congress; and constructions of statutes 
are to be made according to the intention of the makers, and sometimes are to 
be expounded against the letter to preserve the intent. 6 Comp. Gen. 288; 19 id. 
516, and cases cited. See, also, United States v. Dickerson, 310 U.S. 554, that 
there should be “a considered weighing of every relevant aid to construction” 
in determining the meaning of an act of Congress, and Harrison v. Northern 
Trust Company, 317 U.S. 476, that resort to explanatory legislative history is 
not forbidden no matter how clear the words may first appear on superficial 
examination. 

Since the allowance authorized in section 427(a) is to reimburse 
the member for the additional cost of procuring commercial quarters 
for himself at his station overseas or in Alaska under the conditions 
specified, there would seem to be little support for the view that the 
allowance was intended to be paid only if the member and his de- 
pendents were residing together immediately prior to his transfer 
overseas. The payment of basic allowance for quarters for his de- 
pendents is not so restricted and as indicated above, we have not 
found a sufficient basis to conclude that Congress intended that the 
payment of the allowance under 427(a) would be so restricted. 

Payment of the allowance under 427(b), however, presents a 
different situation. That allowance is to reimburse the member for 
the additional expenses such as home and car maintenance and in- 
creased child care costs that arise by reason of his being away from 
his dependents for an extended period of time. Consequently, it is 
clear that the allowance is predicated on a separation of the member 
from his dependents by reason of his military assignment and is 
designed to reimburse him for the additional expenses that arise 
where his dependents reside by reason of his separation from them. 
Therefore, generally, a member would not be entitled to an allowance 
under 427(b) unless he and his dependents were residing together 
immediately preceding the duty involved and the separation results 
from such duty assignment. Of course, the member would not be 
precluded from receiving the allowance if the dependent resided with 
him and he continues to maintain the residence during a short 
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temporary absence of the dependent for such reasons as a visit or 
hospitalization. Cf.29 Comp. Gen. 280. 

In the light of the above discussion, question 22 is answered in 
the negative. 

Under the circumstances set forth in question 23, the member 
would be entitled to payment if otherwise proper under 427(a) but 
not under clause (1), (2) or (3) of 427(b). 

Under the circumstances set forth in question 24, the member 
would be entitled to payment if otherwise proper under 427(a). He 
would not be entitled to payment under 427(b) if, at the time of his 
departure from his duty station or home port, he was not maintaining 
a common household for himself and dependent. If, however, he 
was maintaining such a residence for his dependent at the time of 
his departure and he continues to maintain such residence, it is our 
view, as indicated above, that the temporary physical absence of the 
dependent for a short period of not exceeding 3 months would not 
preclude payment under 427(b) if otherwise proper. The question 
is answered accordingly. 

Question 25. 

Is a member entitled to otherwise proper payment of family separation 
allowance under clause (2) or (8) of 87 U.S.C. 427(b) if he is assigned 
inadequate quarters for the occupancy of himself and his dependents at his 
home port or permanent duty station without loss of basic allowance for 


quarters as provided for by section 407 of the act of 30 August 1957 (Public 
Law 85-241, 71 Stat. 556), as amended? 


Section 407(a) of the act of August 30, 1957, provides that: 


Notwithstanding the provisions of any other law, members of the Army, 
Navy, Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, 
and Public Health Service, with dependents, may occupy on a rental basis, 
without loss of basic allowance for quarters, inadequate quarters under the 
jurisdiction of any of the uniformed services, notwithstanding that such 
quarters may have been constructed or converted for assignment as public 
quarters. The net difference between the basic allowance for quarters and 
the fair rental value of such quarters shall be paid from otherwise available 
appropriations. 


Section 427(b) of Title 37, United States Code, requires that a 
member be entitled to a basic allowance for quarters in order to 
qualify for the family separation allowance provided for by clauses 
(1), (2) and (3) of that section. Since a member is entitled to basic 
allowance for quarters while he and his dependents are assigned 
quarters of the type covered by section 407(a), his situation with 
respect to housing is the equivalent of that of members who occupy 
housing on a rental basis without loss of basic allowance for quarters 
under 37 U.S.C. 403(e), the distinction being that he receives the 
difference between the basic allowance for quarters and the fair 
rental value of the quarters, and the iatter members receive the full 
basic allowance for quarters and make direct payment of the rental 
charge. We believe that in either event the conditions for payment of 
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the $30 allowance would be met. Hence, the answer to question 
25 is in the affirmative. 
Question 26. 


If the dependents of a member do not reside within a reasonable daily com- 
muting distance of his duty station, a distance of 50 miles being considered as 
the maximum one-way distance for this purpose except where a member actually 
commutes a greater distance daily, may it be considered that his dependents 
do not reside at or near his station for the purpose of clause (1) of 37 U.S.C. 
427(a) or clauses (1) and (3) of 37 U.S.C. 427(b) ? 


The answer to question 26 is in the affirmative. Compare decision 
of August 25, 1950, B-96852, holding that the mother of an enlisted 
member of the Navy who resided about 58 miles from his permanent 
duty station could not be regarded as actually in his household for 
purposes of certain former provisions of section 302 of the Career 
Compensation Act of 1949, 37 U.S.C. 252, authorizing credit of basic 
allowance for quarters on account of a dependent parent who actually 
resided in the household of the member. 

Question 27. 


May the period a member is on duty on board a ship away from the home port 
of the ship or on temporary duty away from his permanent station before 1 
October 1963 be added to the period he is in the same status after 30 September 
1963 for the purpose of the requirement in clauses (2) and (3) of 37 U.S.C. 
427(b) that he be away from his home port or permanent station for a continuous 
period of more than 30 days, so as to entitle him to otherwise proper payment 
of family separation allowance effective as of 1 October 1963 upon fulfilling the 
30-day requirement? For example, if a member is on duty on board a ship away 
from the home port of the ship for the period 16 September 1963 through 20 
October 1963, may otherwise proper payment of family separation allowance be 
made to him under clause (2) of 37 U.S.C. 427(b) for the period 1 through 20 
October 1963? 


Since the effective date of the Uniformed Services Pay Act of 1963, 
is October 1, 1963, and there is nothing in the act or its legislative 
history to suggest that the qualifying period required for entitlement 
to the benefits which it provides is to commence prior to that date, we 
do not believe there is any basis on which a period prior to October 1, 
1963, may be considered in computing the continuous 30-day period 
required by clauses (2) and (3) of 87 U.S.C. 427(b). The question 
is answered in the negative. 


[B-150978] 


Contracts—Negotiation—Propriety 


Action of a procuring agency in limiting negotiations for a contract for the 
processing and sale of sealskins to an offeror who was assigned the highest 
priority rating based upon his technical proposal and a comparative responsi- 
bility determination before firm proposals, including price proposals, had been 
solicited from all responsible offerors and before a comparison of price and all 
other factors in such proposals had been considered is contrary to the Federal 
Procurement Regulations which require solicitation and consideration of com- 
petitive prices in the determination of the method of procurement and, therefore, 
such award action does not constitute a valid, enforceable obligation of the 
Government and should be rescinded. 
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To the Secretary of the Interior, October 10, 1963: 


Reference is made to a protest by Fouke Fur Company against the 
action of your Department in awarding a contract for the processing 
and sale of Alaska sealskins to a joint venture known as Supara. 

As indicated by the record before this Office, this procurement was 
initiated by an Invitation for Proposals issued by your Department 
under date of June 20, 1962, as a result of the termination effective 
December 31, 1962, of a contract with Fouke Fur Company, which 
company has performed such services for the Government under 
successive contracts since 1921. 

The Invitation for Proposals in question advised prospective 
contractors, in pertinent part, as follows: 


The proposals invited hereunder are for a contract which will be negotiated 
in accordance with the Federal Procurement Regulations. (See Attachments 
concerning standard contract provisions and principles to be observed in 
negotiated contracts. ) 


The “Attachments” referred to in the foregoing, insofar as they 
are pertinent to the principles to be observed in the negotiation of the 
contract, were set out as follows in a portion of the Invitation entitled 
“Contract Negotiation and Award”: 


The Invitation solicits proposals for a contract which will be negotiated in 
accordance with Federal Procurement Regulations. For the information of 
prospective contractors there are stated herein, and in the Attachments, certain 
policies and regulations relating to the negotiation and award of contracts, 
together with clauses to be incorporated in the contract. 

Department of the Interior Regulations 


The following excerpts from the Departmental Manual state policies, proce- 
dures, and responsibilities which will be applicable to the negotiation and award 
of contracts. 

In general, it is the policy of the United States Government to contract with 
the person or concern offering, through sealed bids opened publicly, to meet the 
Government’s specifications and to provide the supplies or service at the lowest 
cost. 

Contracting Officers are cautioned that the negotiated contracting authority 
should be exercised only in justifiable circumstances and should not be interpreted 
as implying any relaxation of the requirements for competition. 

Contracting by negotiation does not require compliance with the rigid limita- 
tions of formal advertising, bid and award procedures and determination of the 
person or concern to be awarded the contract is less automatic. It allows, to a 
greater extent than formal advertising, the exercise of sound business judgment 
but in no way decreases the responsibility of the Contracting Officer for properly 
protecting the interests of the Government. 

Whenever a contract is to be negotiated, price quotations and all other neces- 
sary information shall be solicited from such qualified sources as are deemed 
necessary by the Contracting Officer to assure adequate competition. Due con- 
sideration must be given to the national policies affecting small business and 
areas of substantial unemployment. j 

All solicitations of offers shall provide a fixed time for receipt of offers, prior 
to which no award shall be made. This requirement is not intended to preclude 
further negotiation or consideration of offers or modifications received after the 
fixed time, but prior to the award. Necessary precautions must be taken to 
avoid prejudice to any offerors by inadvertent disclosure of negotiations in 
process, such as prices quoted, the number of offers received, or the names of 
firms from which offers have been received. 

It is the responsibility of the Contracting Officer conducting negotiations to 
give consideration to the following and any other applicable factors: 
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(a) The business reputation and responsibility of the respective persons or 
concerns submitting quotations. 

(b) The quality of the supplies or services offered, or the quality of similar 
Supplies or services previously furnished, with due regard to compliance with 
technical requirements. 

(c) Prices quoted, and consideration of other prices for the same or similar 
supplies or services, with due regard to cost of transportation, cash discounts, 
and any other factors relating to prices. 

(d) Delivery requirements. 


The Invitation advised prospective contractors that limited num- 
bers of cured sealskins, both male and female, would be made avail- 
able “to those firms which request them and which are qualified to 
carry out experimental processing,” and that samples of finished skins 
must accompany written proposals submitted in response to the In- 
vitation. With respect to processing of the sealskins, the Invitation 
advised as follows: 


Processing sealskins includes all operations, physical and chemical, manual 
and mechanical, to which the pelts are subjected in order to obtain the finished 
fur ready for use by the furrier. 

It is essential for the leather to possess certain qualities after being dressed, 
e.g. softness, lightness of weight, elasticity, and a certain fineness of “feel.” 
In other words, the important considerations in dressing Alaska sealskins are 
the employment of means and the exercise of care to preserve and improve those 
characteristics of the pelt which make it valuable. A brief description of the 
general processes, based largely on information published some years ago by 
the Bureau of Fisheries, Department of Commerce, follows. This is not intended 
to exclude other processes or practices which a processor may elect to utilize in 
producing a high quality luxury product. 


Concerning the evaluation of proposals, the Invitation provided as 
follows: 


Proposals submitted hereunder will be evaluated to determine whether the 
applicants qualify as responsibile prospective contractors. In order to qualify 
as responsible, a prospective contractor must, in the opinion of the contracting 
officer, meet the following standards of the Federal Procurement Regulations as 
they relate to this particular procurement : 

(1) He must be a service contractor or such other person or firm as may be 
qualified and responsible as a source of supply. The term “service contractor” 
means a person or firm who, before being awarded a contract, satisfies the 
contracting officer that he qualifies as one who owns, operates, or maintains 
a place of business regularly engaged in performing nonpersonal services or 
who, if newly entering into a service activity, has made all necessary prior 
arrangements for personnel, service equipment, and required licenses to perform 
services. 

(2) He must have adequate financial resources for performance, or have 
the ability to obtain such resources as required during performance. 

(3) He must have the necessary experience, organization, technical qualifi- 
eations, skills, and facilities, or have the ability to obtain them (including 
probable subcontractor arrangements). 

(4) He must be able to comply with the proposed or required time of delivery 
or performance schedule. 

(5) He must have a satisfactory record of integrity, judgment, and 
performance. 

To facilitate an analysis of the proposal, the applicant must furnish a state- 
ment of his financial condition, evidence of his experience, and business and 
personal references, as well as such additional data as he may consider pertinent 
to the evaluation of his offer. 

The Bureau of Commercial Fisheries will also conduct a survey of the ap- 
plicant’s background and make an overall inspection of the applicant’s plant 
and operations to evaluate his financial status, ability, and competence to carry 
on the processing and/or sale of sealskins. 
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The Invitation further provided that “the Bureau of Commercial 
Fisheries reserves the right, as the interest of the Government may 
require, to reject any or all proposals and to negotiate further with 
any qualified firm.” 

As originally issued, the proposal form furnished to prospective 
contractors with the Invitation required offerors proposing to process 
sealskins to state the location and a description of their facilities. By 
Addendum No. 1 dated August 22, 1962, this requirement was revised 


as follows: 


If any firm making such an offer does not presently have facilities adequate 
for this purpose, it shall state in the proposal how it intended to acquire the 
necessary plant, processing facilities, personnel, etc., in order to qualify as a 
responsible prospective contractor meeting the standards set forth in the Invita- 
tion. Firm commitments for these facilities and personnel need not be con- 
cluded prior to submission of the proposal. However, the proposal must contain 
a sufficiently detailed plan as to how the firm proposes to perform the work for 
the Contracting Officer to determine that further consideration of the proposal 
is warranted. If the firm is invited to enter into negotiations for a contract 
it must demonstrate to the satisfaction of the Contracting Officer that within 
one year it can have adequate facilities for processing up to 80,000 skins per 
year. 

As a result of the Invitation raw skins were requested by and 
furnished to eleven firms and individuals. Five firms submitted pro- 
posals, together with sample skins, prior to the established deadline 


of November 1, 1962. These firms were: 


Pierre LaClede Fur Company, St. Louis, Missouri 
Supara, Inc., Chicago, Illinois 
Fouke Fur Company, Greenville, South Carolina 
). W. Martin and Sons, Ltd., London, England 
Jonas Brothers, Seattle, Washington 
In order to establish evaluation standards for the 101 sample skins 
submitted with these proposals, 60 processed skins were selected from 
the stock on hand of Fouke Fur Company to be used as the standard 
of comparison for the sample skins. Such “standard skins” were 
then classified as “Black,” “Matara,” “Kitovi” and “Lakoda” and 
given to a panel composed of nine Government employees for subjec- 
tive inspection. Except for Lakoda (female) skins, all skins were 
evaluated on the following categories: 
1. Uniform appearance and texture of the fur. 
2. Velvety appearance and smoothness of fur to the touch. 
3. Free flow of fur under stroke of hand. 
4. Luster. 
5. Uniformity of color. 
6. Depth and richness of color. 
7. Suppleness and pliability of leather. 
8. Density of fur cover. 
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Lakoda skins were evaluated on the basis of points 1, 4, 5, 7, and 
a ninth category entitled “Condition of Pelt.” 

All skins were rated Excellent, Good, Fair, or Poor in each cate- 
gory except “Luster” which was rated High, Medium, or Low. The 
ratings were determined by giving 4 points for Excellent, 3 for Good, 
2 for Fair, 1 for Poor; 3 points for Low Luster, 2 for Fair, and 1 for 
High. While the failure of some of the panel members to rate the 
standard “Black” skins on all points precluded an average point 
rating for such skins, the average point rating on the Fouke standard 
skins for the remaining categories was as follows: 


Matara—179 
Kitovi—175 
Lakoda—105 


The 101 sample skins were then submitted to a Government panel, 
composed of seven members of the original panel, for evaluation on 
the same basis as the standard skins. In addition, the sample skins 
were submitted for evaluation on the same basis by five prominent 
members of the fur industry. The report by the National Bureau of 
Standards to your Department sets out the results of the panels’ 
evaluations as follows: 


Each skin rated by the Panels as described in Test No. 1 under Description 
of Tests was given a total point rating, which is composed of the grand totals 
for all Panel Members of the ratings in the 8 categories for Regular Skins 
and 5 categories for Sheared Skins. An average rating in points for the Govern- 
ment Standard Skins was calculated from the ratings of the Government Panel 
for Matara, Kitovi, and Lakoda, and is given in the table for Test No. 1 
(Appendix 1). 

The rankings of the top proposal Alaska sealskins by both the Government 
and Industry Panels are given in Tables I(a) and 1(b). (Appendix II). Rank 
1 is given to the skins receiving the greatest number of points; the rankings 
increase in number as the points decrease. At least 6 skins from each company 
are included in the table for regular skins (1 a). The agreement between the 
two panels on the rankings for individual skins is only fair. However, the agree- 
ment in the relative rankings for the individual companies is very good. If 
the totals of the rankings of the top 6 skins from each company are tabulated, 
the following data is obtained: 


Regular Skins 


Industry Government 
Total Average Total Average 
[Ranking] points rank [Ranking] points rank 
Fouke 37 6. 2 21 3. 5 
Supara 48 8 42 7.0 
Pierre LaClede 76 12.7 65 10. 8 


These results show that the order of preference for both panels was Fouke 
No. 1, Supara No, 2 and Pierre LaClede No. 3. It should be observed that all the 
skins listed under the rankings of the Government Panel are above the average 
for the Government Standard Skins. 

In a similar procedure rankings were made for the top sheared skins from 
the point ratings of the Government and Industry panels, using the top two 
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skins only from each company since Fouke submitted only two sheared skins. 
This gives the following results: 


Sheared skins 





Industry ~~ Government 
‘Total Average ‘Total Average 
points rank points rank 
Supara 2 1 + 2 
Basch 8 4 12 6 
Pierre LaClede 26 13 11 5. 5 
Fouke 28 14 4 2 


These results show little correlation between the two panels with the excep- 
tion of Supara. 


Both the standard skins and sample skins were also submitted to 
a series of physical and chemical tests, designated as Test No. 2 through 
Test No. 15, by the National Bureau of Standards. The Bureau com- 
mented upon such test results in Part 6 of Report No. 7807 in the 
following manner: 
6. DISCUSSION 


Outside of specific craftsmanship in the dressing and finishing of furs, it is 
possible to explain certain of the results of the differences in physical properties, 
and speculate on others from a consideration of results of the chemical analysis. 
The differences in properties between the Fouke and Pierre LaClede Proposal 
skins on the one hand, and those of Supara on the other, is primarily due to a 
difference in the tannage. The chrome tannage used by Supara will result 
in a tighter, less stretchy leather than that of the oil tannage used by Fouke 
and Pierre LaClede. The low tensile strength of the Supara skins may also be 
caused by the chrome tannage, which swelled the skins in such a way that on 
splitting to a uniform thickness less substance remained. The fact that less 
substance remained in the Supara skins is confirmed by the lower weight per 
square foot. Whether or not these difference are highly important in the utiliza- 
tion of the skins in garment making is not known. It is known that the chrome 
tannage in leather used for making shoes is much superior in serviceability than 
that of any other tannage. 

The outstanding differences among the Proposal skins are in the behavior of 
the fur toward water. The Fouke and Pierre LaClede Proposal skins are much 
superior to the Supara in water repellency. Again there is a difference in the 
chemical analysis which might explain this, namely; the fact that fur from 
Supara skins has much lower ash content and lower pigment (Cr.O; and Fe:Os) 
contents. The results, however, show that the lack of water resistance is not 
entirely caused by the fur but also by the leather, and here the chrome tannage 
again may be cited. The only sheared skin from Supara that is highly water 
resistant was the one tanned with oil and alum. 

Finally, the art and expert craftsmanship in dressing the furs are undoubtedly 
brought out in the subjective inspection, This was performed by a Government 
panel which was composed of a group of unbiased technicians and scientists, 
and a group of experts from the fur industry. The result of the evaluations of 
both of these groups was to rank the Proposal regular skins in the decreasing 
order; Fouke, Supara and Pierre LaClede. The Proposal sheared skins were 
ranked in decreasing order: Supara, Basch, Pierre LaClede and Fouke by the 
Industry panel, and Supara and Fouke first, followed by Pierre LaClede and 
Basch by the Government panel. 


On February 7, 1963, negotiations directed to the award of a defini- 
tive contract were initiated with Supara, Inc. Under date of March 1, 
1963, your Administrative Assistant Secretary issued a statement 
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which summarized the solicitation of proposals and the evaluation of 
the sample sealskins and concluded as follows: 


In consideration of the foregoing and the information included in the proposals 
submitted by each of the five firms first mentioned above, it has been determined 
that on the basis of having furnished in varying degrees satisfactory evidence 
of possessing the necessary technological background and qualifications to 
properly fulfill the Government’s needs and requirements in regard to the 
processing and sale at auction of Alaska fur sealskins; having furnished in 
varying degrees sufficient iriformation to ensure their having available ample 
facilities to process the required number of sealskins; and having furnished 
in varying degrees satisfactory preliminary evidence of financial responsibility, 
it is hereby further determined that negotiations should be entered into looking 
to the execution of a mutually satisfactory contract in the following order: 


1. Supara Inc., Chicago, Illinois 

2. Fouke Fur Co., Greenville, South Carolina 

3. Pierre Laclede Fur Co., St. Louis, Missouri 

4. C. W. Martin and Sons Limited, London, England 


The proposal of Jonas Brothers of Seattle and Alaska, Seattle, Washington, 
was determined not to be fully responsive since they indicated they were in- 
terested in processing female skins only. 


This determination was further explained as follows in your Depart- 
ment’s report of April 19, 1963, to this Office: 


Although it is not specified in the memorandum of March 1, 1963, the technical 
finding concerning the quality of the sealskins submitted was as follows: Supara 
and Fouke were approximately equal, Pierre Laclede Fur Company a poor third, 
and ©. W. Martin & Sons fourth. With regard to potential marketability Supara 
was judged to be superior to Fouke. Since, as pointed out in our Introduction, 
we are here concerned with a Government operated business, run for profit to the 
Treasury, the quality and marketability of the sealskins processing and the 
price they would bring on the open market had to be the first and primary con- 
sideration of the Department. Any failure to achieve the best possible quality 
and marketability of product would reduce the selling price of sealskins, and 
the resulting loss to the Government would far outweigh any saving which might 
be made by employing a contractor who charged less for his service. As a prac- 
tical matter, the above determination reduced the competition for this contract 
to Supara and Fouke. 

The second consideration of the Department was the responsibility of the 
prospective contractor. Responsibility in this case means much more than mere 
adequate financial resources. It also involves a range of considerations con- 
cerning the business structure of the organization, its business practices, its atti- 
tude toward the duties it assumes, the enthusiasm for promoting and expanding 
this Government business, and similar factors. It was both proper and necessary 
to make an evaluation of this consideration in entering a negotiated contract 
of this nature. (Comp. Gen. Dec. B-147394 [4 Sept. 1962] Unpublished) 

As indicated by the protest memorandum, the Government has had a lengthy 
relationship with the Fouke Fur Company, and the Government could ignore 
this history only at its peril. As indicated by the attached Exhibit B, “Statement 
of the Department of the Interior on the Termination of the Contract with the 
Fouke Fur Company,” it was because of factors related to responsibility that the 
former contract was terminated. Although no determination was made that 
Fouke was not sufficiently responsible to hold a negotiated Government contract, 
this Department was justified in feeling real doubt in this regard. Responsibil- 
ity is not a matter of black and white, but of degree. 

On the other hand, it was determined, on the basis of available evidence, that 
Supara was and would be, in every respect, a responsible contractor. On the 
question of responsibility, then Supara was judged substantially ahead of Fouke. 
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The factors relating to responsibility are summarized in “Exhibit 
B”, referred to above, as follows: 


In summary, the action of the Government to terminate the contract was neces- 
sitated by noncompliance by the Company with the factors which must be present 
in negotiated Federal contracts. This noncompliance includes: 

1. The income received by the Company is excessive as found by a reputable 
banker in 1953 and as indicated by the Comptroller General in a recent exami- 
nation of the Company’s operations under the contract. 

2. Failure on the part of the Company to demonstrate acceptable progress 
in processing and marketing female sealskins. 

3. Views of the Company regarding the number of sealskins harvested. 

4. Proposals of the Company to conceal from the public pertinent data regard- 
ing sale of female sealskins. 

5. Action of the Company in locating the female processing operations at a site 
for which approval was not given. 

6. Decision of the Company to relocate its complete operations without dis- 
cussion with the Department and without regard to the public interest involved. 

While it is assumed that negotiations directed to the award of a 
contract were conducted by your Department during the period Feb- 
ruary 7 through March 4, 1963, the report dated August 19 from your 
Administrative Assistant Secretary advises that he is unable to supply 
minutes of the negotiations since no formal records of the proceedings 
were maintained. 

Under date of March 5, 1963, your Office issued a news release 
advising that a contract was awarded to Supara, “a joint venture part- 
nership composed of the Pritzker interests, Chicago, Illinois, (expe- 
rienced in the ownership and management of a wide variety of 
businesses), National Superior Fur Dressing and Dyeing Company, 
Chicago, Illinois (engaged in fur dressing and processing since 1912), 
and the Superior Fur Dyeing Company, New York, New York 
(founded in 1915 and noted for fur dyeing) .” 

At 10:00 A.M. on March 14, 1963, the incorporators and subscribers 
to the shares of Supara, Inc., adopted the following resolution: 

RESOLVED, that all of the assets of every kind, nature and description be- 
longing to this Corporation be transferred to its successor in interest, Supara, 
a Joint Venture created by Agreement dated March 14, 1963, between Herbert 
Schoenbrod as Trustee of F.L.P. Trust #1 through #23, and Norton Shapiro. 

RESOLVED, that Max H. Weinberg be and is hereby authorized to execute 
such further documents as may be necessary to carry out the purposes of the 
foregoing resolution. 

The contract in question is dated March 14, 1963, and was executed 
for Supara, a joint venture, By Herbert Schoenbrod, as Trustee of 
Fannie L. Pritzker Trusts No. 1 to 23, joint-venturer, and by Norton 
Shapiro, joint-venturer. The joint-venture agreement between these 
venturers is also dated March 14, 1963. The fact that vour Depart- 
ment announced the award of the contract on March 5, 1963, to a joint 
venture which does not appear to have come into existence until March 
14, 1963, is not explained by the record before this Office. 

The protest by Fouke Fur Company against the award of this con- 
tract is based primarily upon the following contentions: 
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1. The determination by your Department that Supara’s sample 
skins had superior potential marketability is arbitary, without foun- 
dation in fact, and is not supported by the findings of the evaluation 
panels and the National Bureau of Standards report. 

2. The determination by your Department that Supara was sub- 
stantially ahead of Fouke on the question of responsibility is arbitrary, 
capricious, and so without foundation as to suggest bad faith. 

3. That, in the absence of a determination by your Department 
that Fouke either was not a responsible bidder or that its technical 
proposal was unacceptable, your Department was required by the 
provisions of the Invitation and applicable procurement regulations 
to request a firm proposal, including price, from Fouke and to consider 
such proposal, including price, on a competitive basis with similar 
proposals submitted by other offerors prior to awarding a contract. 

We shall consider these contentions in that order. 

With respect to the comparative quality and potential marketability 
of the Fouke and Supara sample skins, the composite ratings and 
comparative rankings of the Government and industry evaluation 
panels are set out above. They show that both the Government and 
industry evaluation panels ranked the Fouke “regular” skins first 
and Supara’s second. On sheared skins, the industry panel ranked 
Supara’s first and Fouke’s fourth, while the Government panel ranked 
Fouke’s sheared skins and Supara’s as first and equal. While “market- 
ability” was not included as a separate factor which these panels were 
required to evaluate, it would appear that those factors which were 
included should have a direct relationship to marketability. 

Tn reply to our request of May 9, 1963, for copies of composite ratings 
of the evaluation panels and for “an explanation of the basis for your 
determinations on comparative quality and potential marketability” of 
the Fouke and Supara sample skins, on August 19, 1963, your Adminis- 
trative Assistant Secretary advised as follows: 

The enclosed individual rating sheets and Bureau of Standard Reports should 
be self-explanatory as a basis for our determination of the comparative physical 
and technical quality of the sample skins. Potential marketability is a far 
more subjective question and one which required the application of our best 
administrative judgment, which here is identical with business judgment. It 
involves a judgment of the relative importance of the varied facts revealed 
by the panel ratings and the Bureau of Standards tests. The most significant 
differences between Fouke’s and Supara’s sample sealskins appeared to be the 
greater water absorption of the Supara skins and the greater weight of the 
Fouke skins. Both were undesirable features in a luxury fur. The decision 
rested on our administrative judgment that women seldom stand out in the rain 
in three thousand dollar fur coats, but that the lighter weight of that coat 
would be a significant factor in her decision to ask her husband to purchase it. 
This view was supported by the opinions of fur coat manufacturers who were 
interviewed on the question of water absorption by representatives of this De- 
partment. With water absorption a minor factor and weight a major one, the 


greater potential marketability of Supara processed seal skins over Fouke 
processed seal skins was manifest. 











362 DECISIONS OF THE COMPTROLLER GENERAL [48 


As set out above, the composite ratings for the Fouke and Supara 
sample skins, as compiled from the individual rating sheets of the 
panel members, would support a conclusion that the Fouke samples 
were, overall, superior to the Supara samples. The composite ratings 
standing alone, do not support the opposite conclusion. 

Neither do we find the results of the physical and chemical tests 
conducted by the Bureau of Standards to be self-explanatory of your 
determination that the quality of Supara’s skins was physically and 
technically equal to those submitted by Fouke. In this connection, 
it should be noted that our analysis of the Bureau of Standards test 
results on weight of the sample sealskins indicates that use of skins 
processed by Supara might be expected to result in a coat weighing 
about eight ounces less than one fabricated from Fouke processed skins. 
On the other hand, various elements other than weight and water ab- 
sorption are set out in the Bureau of Standards report and indicate 
qualities of doubtful desirability in the Supara skins (see, e.g., test 
No. 5 which indicates breaking strengths of the Supara skins “are 
very significantly lower than those of the standards and are approach- 
ing what is known in the leather industry as the critical point between 
serviceable and unserviceable leather ;” test No. 7, “The Fouke skins 
more nearly approach the results of the standard skins where in most 
cases the original appearance was restored after treating with the 
solvent. None of the Supara or Pierre LaClede skins was restored to 
the original appearance after testing, drying, and rubbing;” test No. 
11—“Changes in length under tension and under release of tension are 
lowest for the Supara skins, * * *. The property of stretch under 
tension is, of course, of importance in the manufacture of garments. 
Skins which retain considerable stretch and recoverability, are the 
most adaptable for these purposes.”) . 

While this Office is not in a position to pass upon the relative weights 
which were to be given these factors in your evaluation of the com- 
parative merits of the Fouke and Supara sample skins, there would 
appear to be no doubt the characteristics determined by the Bureau 
in tests 5, 7 and 11 are directly related to the quality and potential 
marketability of the sample skins, and that the Fouke samples were 
superior to the Supara samples in these and other tested characteristics. 

Other than the panel evaluation and the Bureau of Standards’ 
report, it is our opinion that a proper determination of the compara- 
tive quality and potential marketability of the sample skins should 
necessarily, and as a minimum, have included consideration of the 
following additional matters: 

First, that the quality and marketability of Fouke processed furs 
has been established, and is reflected, by the sale prices of processed 
furs and manufactured garments over a period of more than 40 years 
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during which Fouke has held the contract for processing and sale 
of sealskins. 

Second, that a Supara processed sealskin had never been sold on the 
market and that a garment had never been manufactured from Supara 
processed skins or subjected to actual wear. 

In weighing the above evidence we are persuaded by, and believe it 
proper to refer to, the following advice in the report dated August 19, 
1963, from your Administrative Assistant Secretary : 


This conclusion, that “any failure to achieve the best possible quality and 
marketability of product would reduce the selling price of sealskins, and the 
resulting loss to the Government would far outweigh any saving which might 
be made by employing a contractor who charged less for his services,” was 
based on hypothetical rather than actual figures, since we were obliged to base 
such judgments on our experiences under the Fouke contract. We have often 
observed that differences in skins of similiar size, grade, and color, which are 
imperceptible to the layman, result in selling price differences of up to 26% 
per lot. While one cannot distinguish accurately what part of this difference 
represents innate inequality of the skins and what part is attributable to differ- 
ences in quality of processing, we believe the latter is the primary factor since 
these lots are already sorted as to the grade of the skins. 

Since these great variations of price [26%] are found among sealskins which 
received the uniform Fouke process, the drop in prices to be anticipated if an 
inferior process were used can well be imagined. In the delicately balanced fur 
market, an almost imperceptible decline in quality could half [sic] the average 
selling price for sealskins. 


It is our opinion that, while the foregoing evidence would clearly 
have substantiated a conclusion that the Fouke processed sample skins 
were superior in quality and potential marketability, it does not 
substantiate a similar conclusion for the Supara processed skins. 

With respect to your Department’s determination that Supara was 
substantially ahead of Fouke on the question of responsibility, under 
date of May 9, 1963, this Office addressed the following request to 
your Department: 


Pg. 8, lines 1 through 5—Please furnish copies of any documents evidencing 
the determination that Supara was substantially ahead of Fouke on the question 
of responsibility, together with a listing of the various factors considered in 
determining “degree of responsibility” and the comparative evaluation of Fouke 
and Supara on each factor. 


Under date of August 19, 1963, your Administrative Assistant 
Secretary replied as follows: 


Many of the factors bearing on the question of relative responsibility are 
subjective and intangible. This Department never attempted to make a formal 
listing of such factors or to assign ratings of them by any point system or 
otherwise. To do so would have been a travesty on the reasonable application 
of human judgment. Rather the judgment was made, and is still strongly held, 
primarily on the basis of a long accumulation of impressions and observations 
of the personnel involved, their attitudes, and the manner in which they conduct 
their business. In many cases this simply represented our long history of 
dissatisfaction with Fouke and our firm belief that Supara would not emulate 
the acts and attitudes which brought about that dissatisfaction. 

Nevertheless, we shall attempt to answer this question in orderly form. The 
major factors which impressed this Department were as follows: 

(a) Financial resources—Although we have never been overly concerned with 
Fouke’s ability to meet its financial obligations or to finance all of the activity 
in which it was required to engage under the contract, we had found no reason 
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to admire some of Fouke’s financial tactics. The Government’s share of the 
receipts from the sale of sealskins has been retained by Fouke for periods as long 
as three months after each sale. Thus, Fouke has had the financial use of 
approximately $2 million twice a year for nearly three months at the expense 
of the Government. This condition will not occur under the Supara contract 
because monies due the Government must be remitted not later than 30 calendar 
days after each auction. 

(b) Business Practices—This Department has had a long and unsatisfactory 
experience with the Fouke business methods. Our complaints were outlined in 
Exhibit “B” with our April 19, 1963, reply. We would prefer not to belabor 
this point, but it is basic to our determination that over the years the Fouke 
Fur Company became lax in the degree of responsibility which should be found 
in a company holding a negotiated Government contract. 

(c) Attitude toward its duties—Among the prime responsibilities of any 
company holding this contract is the further development of the sealskin market. 
Fouke has always maintained an extremely conservative attitude in this regard, 
resisting almost any innovation which might change the character of its market. 
Its resistance to the introduction of female skins is a well documented case in 
point. 

(d) Attitude toward people and labor—This factor became a major element 
in this Department’s doubts concerning Fouke’s responsibility. Three examples 
will suffice: Fouke played a significant role in the operations in the Pribiloff 
Islands. The inhabitants of these islands, and chief employees of the program, 
are Aleuts, who are citizens of Alaska and the United States. Yet the attitude 
of the Company’s representatives tcward them, was, at its best, paternalistic, 
and at its worst, oppressive. For example, Fouke brought, each summer, about 
30 college students from the St. Louis area to work on the islands. These 
students, who lived in a bunkhouse separate from other temporary workers, who 
were Aleuts, were forbidden by the company to fraternize or mix socially with 
Aleuts. While this Department has been in the past a party to this wrong, 
during the past three or four years rapid advance toward equal treatment and 
opportunity for Aleuts has been made, and through Government efforts they are 
on the threshold of first class citizenship. The Fouke resistance to these 
developments is a fact which casts doubts on the responsibility of their attitude 
toward people. 

The story of how Fouke treated its workers in St. Louis when it moved to 
Greenville is well known. We note also that the union which represented 
Fouke employees at St. Louis filed charges against the company before the 
National Labor Relations Board, and that the Company settled with the union 
for a substantial sum. By contrast, we note with satisfaction that Supara has 
concluded an agreement with this same union and will, we understand, employ 
former Fouke employees on substantially the same terms and conditions as they 
formerly enjoyed as Fouke employees. This, in our opinion, is more than 
responsibility, it is business statemanship. 

Finally, in this regard, we cannot overlook the Fouke attitude toward their 
equal employment responsibilities. Observations of the Fouke plant from time 
to time by Department representatives have revealed little progress in an affirma- 
tive attitude toward Negro employment. Particularly striking has been the 
observation, at the two auctions held in Greenville, that among the many tempo- 
rary, unskilled workers hired to work at the show room, the only Negro in 
evidence was the one who checked our hats. 

These, in general, are some of the considerations which led to the determina- 
tion that Fouke was lacking in that degree of responsibility which is to be 
desired in a company holding a negotiated Government contract. 


Other than the reference to a union agreement concluded by Supara, 
the foregoing contains no information relative to either affirmative or 
negative factors which were considered in determining the degree of 
Supara’s responsibility. However, your Department’s report of 
August 19 advises at page 2 that “the initial proposal from Supara 
contained all the basic data relative to the qualifications and technical 
knowledge of the Company.” Our examination of this proposal indi- 
cates the following matters, among others, which it is our opinion 
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should necessarily have been considered under the provisions of the 
Invitation and applicable regulations in determining the degree of 
Supara’s responsibility. 

1. Supara, Incorporated, was incorporated with an initial capitali- 
zation of $2,000,000 for the purpose of submitting a proposal under 
the Invitation. 

2. The corporation, both at the time its proposal was submitted and 
the date of contract award, had no facilities or employees for the 
processing of sealskins. 

3. The sample sealskins submitted with the corporation’s proposal 
appear to have been completely processed by firms, and employees 
of firms, other than Supara, Inc. 

4. The corporation proposed to have other firms continue processing 
sealskins in the event of its inability to obtain adequate facilities and 
employees prior to the date on which work should commence under 
the contract. 

5. The corporation, as such, had no record of past performance, in- 
tegrity, judgment, or ability on which to base a comparative evalua- 
tion of the degree of its responsibility. 

6. That, while the corporation’s proposal form stated it was not 
owned or controlled by a parent company, its written proposal stated 
that the corporation “brings into combination the talents and expe- 
rience of the National Superior Fur Dressing and Dyeing Company of 
Chicago, Superior Fur Dyeing Company of New York, and Pritzker 
and Pritzker, industrialists, of Chicago,” and specified that it would 
draw upon these “parent companies” for plant capacity and personnel 
if necessary. 

That all of these matters were not adequately considered by your 
Department, prior to passing upon the degree of Supara’s responsibil- 
ity is most aptly illustrated by the fact that by letter dated August 19, 
1963, your Administrative Assistant Secretary attempted to con- 
vince the Ehrhardt Tool and Machine Company it should build, for 
Supara, dehairing machines which the Administrative Assistant Sec- 
retary termed “essential for the processing of the sealskins”, and 
which Ehrhardt considered proprietary to Fouke and had previously 
refused to build for Supara for that reason. Without reference to 
the propriety, or impropriety, of the Administrative Assistant Sec- 
retary’s letter of August 19, 1963, it is apparent that Supara had not 
demonstrated, as of the date of contract award or as of August 19, 
1963, that it had either facilities or the ability to obtain commitments 
for the facilities deemed necessary to perform the processing of seal- 
skins. See FPR 1-1.310-5(a) (3) and 1-1.310-5(b). 

Without going into a detailed analysis of the merits of the factors 
considered by your Department in determining the degree of Fouke’s 
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responsibility, it would appear to be sufficient to point out that the 
responsibilities of a Government contractor, and the rights of the 
Government, should properly be defined in the contract. Where, as 
appears to have been the case under the Fouke contract, it was your 
Department’s belief that additional responsibilities or restrictions 
should have been assumed by, or imposed upon, the contractor, such 
results could, and properly should, have been accomplished by appro- 
priate amendments to Fouke’s contract. 

Be that as it may, the evidence before this Office clearly indicates 
that your Department’s determination of comparative responsibility 
was based upon a record, extending a number of years into the past, 
of attitudes, actions, of inactions on the part of Fouke which were 
considered undesirable by your Department, but which were not neces- 
sarily violations of Fouke’s obligations under the terms of its contract. 
While it may well be considered desirable by contracting agencies to 
contract with firms which will assume responsibilities and obligations 
outside of the scope of their contracts, it is our opinion that a con- 
tractor’s failure to do so is not a proper factor for consideration in 
determining either his responsibility or, in a proper case, his compara- 
tive degree of responsibility. This is especially true where, as in the 
instant case, one prospective contractor has a long record of per- 
formance under Government contracts, while the other has no record 
of such performance. Obviously, a prospective contractor with an 
excellent, but less than perfect, record of past performance must rate 
lower than a prospective contractor with no record of past perform- 
ance, if only negative factors are considered. In view thereof, and 
without reference to whether a determination of comparative responsi- 
bility was proper in this procurement, it is our opinion that considera- 
tion by your Department of various of the negative factors set out 
above in concluding that Supara was substantially ahead of Fouke 
on the question of responsibility was improper. 

We come then to the question whether your Department was acting 
within the scope of its authority, as defined by applicable procure- 
ment law and regulations, in establishing an order of priority based 
upon the technical proposals (including the quality and marketability 
of the sample skins submitted) and the comparative responsibility of 
each offeror, and in limiting negotiations thereafter to the offeror 
who was assigned the highest priority on that basis. 

As indicated above, the Invitation for Proposals acknowledged the 
applicability of the Federal Procurement Regulations to this procure- 
ment. Additionally, we note that, with certain stated exceptions, the 
applicability of both the Federal Property and Administrative Serv- 
ices Act, 40 U.S.C. 471, and the Federal Procurement Regulations to 
procurements by your Department has been acknowledged in the De- 
partment of the Interior Procurement Regulations, 41 CFR 14~-1.000, 
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and that the procurement of services for the processing and/or sale of 
sealskins has not been specifically exempted from such regulations, as 
have several other activities administered by your Department under 
special statutory authority. 41 CFR 14-1.104. We therefore are of 
the opinion that the instant procurement of services for the sale and 
processing of sealskins was subject to, and required to be conducted 
in accordance with, the policies and procedures prescribed by the 
Federal Property and Administrative Services Act and the imple- 
menting Federal Procurement Regulations. The primary remaining 
question would therefore appear to be whether all material require- 
ments of the law and applicable regulations were complied with in 
the solicitation of proposals, the conduct of negotiations, and the re- 
sulting award of a contract to Supara. 

The basic objective of procurement by the civilian agencies of 
the Government is set forth in FPR 1-1.301 as follows: 


It shall be the objective to use that method of procurement which will be 
most advantageous to the Government—price, quality, and other factors con- 
sidered. Procurement shall be made on a competitive basis, whether by formal 
advertising or by negotiation, to the maximum practicable extent, in accordance 
with the policies and procedures set forth in this chapter. 


Subsection 1-3.102 of the Federal Procurement Regulations pro- 
vides, in pertinent part, as follows: 


Whenever property or services are to be procured by negotiation, offers shall 
be solicited from all such qualified sources as are deemed necessary by the 
contracting officer to assure full and free competition, consistent with the 
procurement of the required property or services, in accordance with the basic 
policies set forth in this Part 1-3. to the end that the procurement will be made 
to the best advantage of the Government, price and other factors considered. 
Such offers shall be supported by statements and analyses of estimated costs 
or other evidence of reasonable prices and other matters deemed necessary 
by the contracting officer. Negotiation shall thereupon be conducted with due 
attention being given to the following, and any other appropriate factors: 

(a) Comparison of prices quoted and consideration of other prices for the 
same or similar property or services, with due regard to production costs, 
including extra pay shift, multi-shift and overtime costs, and any other factor 
relating to the price, such as profits, cost of transportation, and cash discounts. 

(b) Comparison of the business reputation, capacity, and responsibility of 
the respective persons or firms who submit offers. 

(c) Consideration of the quality of the property or services offered, includ- 
ing the same or similar property or services previously furnished, with due 
regard to conformance with specification requirements, 


Negotiation procedures are more specifically spelled out in sub- 
part 1-3.805 of the Federal Procurement Regulations as follows: 


(a) The normal procedure in negotiated procurements, after receipt of 
initial proposals, is to conduct such written or oral discussions as may be re- 
quired to obtain agreements most advantageous to the Government. Negotia- 
tions shall be conducted as follows: 

(1) Where a responsible offeror submits a responsive proposal which, in 
the contracting officer’s opinion, is clearly and substantially more advantageous 
to the Government than any other proposal, negotiations may be conducted with 


that offeror only; or 

(2) Where several responsible offerors submit offers which are grouped so 
that a moderate change in either the price or the technical proposal would make 
any one of the group the most advantageous offer to the Government, further 
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negotiations should be conducted with all offerors in that group. Whenever 
negotiations are conducted with more than one offeror, no indication shall be 
made to any offeror of a price which must be met to obtain further consideration, 
since such practice constitutes an auction technique which must be avoided. No 
information regarding the number or identity of the offerors participating in 
the negotiations shall be made available to the public or to anyone whose 
official duties do not require such knowledge. Whenever negotiations are being 
conducted with several offerors, while such negotiations may be conducted suc- 
cessively, all offerors participating in such negotiation shall be offered an equita- 
ble opportunity to submit such pricing, technical, or other revisions in their 
proposals as may result from the negotiations. All offerors shall be informed 
that after the submission of final revisions, no information will be furnished 
to any offeror until award has been made. 

(b) There are certain circumstances where formal advertising is not possible 
and negotiation is necessary. In the conduct of such negotiations, where a sub- 
stantial number of clearly competitive proposals has been obtained and where 
the contracting officer is satisfied that the most favorable proposal is fair and 
reasonably priced, award may be made on the basis of the initial proposals 
without oral or written discussion; provided, that the request for proposals 
notifies all offerors of the possibility that award may be made without discussion 
of proposals received and, hence, that proposals should be submitted initially 
on the most favorable terms, from a price and technical standpoint, which the 
offeror can submit to the Government. In any case where there is uncertainty 
as to the pricing or technical aspects of any proposal, the contracting officer 
shall not make an award without further exploration and discussion prior to 
award. Also, when the proposal most advantageous to the Government involves 
a material departure from the stated requirements, consideration shall be given 
to offering the other firms which submitted proposals an opportunity to submit 
new proposals on a technical basis which is comparable to that of the most 
advantageous proposal; provided, that this can be done without revealing to 
the other firms any information which is entitled to protection. 

(c) A request for proposals may provide that after receipt of initial technical 
proposals, such proposals will be evaluated to determine those which are 
acceptable to the Government or which, after discussion, can be made acceptable, 
and upon submission of prices thereafter, award shall be made to that offeror of 
an acceptable proposal who is the low responsible offeror. 

(d) The procedures set forth in paragraphs (a), (b), and (c) of this section 
1-3.805 may not be applicable in appropriate cases when procuring research and 
development, or special services (such as architect-engineer services) or when 
cost-reimbursement type contracting is anticipated. 

(e) Whenever in the course of negotiation a substantial change is made in the 
Government’s requirements, for example, increases or decreases in quantities or 
material changes in the delivery schedules, all offerors shall be given an equitable 
opportunity to submit revised proposals under the revised requirements. 


However, the above regulation appears to be supplemented by sub- 
part 404.1.7A of your Departmental Manual which provides, in perti- 
nent part, as follows: 


7. Procedures. 

A. Contracts for Other Than Professional Architectural or Engineering 
Services. ? a 

(1) Solicitation. Whenever a contract (other than a contract for professional 


architectural or engineering services) is to be negotiated, price quotations and 
all other necessary information shall be solicited from such qualified sources 
as are deemed necessary by the contracting officer to assure adequate competition. 
Due consideration must be given to the national policies affecting small business 
and areas of substantial unemployment. 

(2) Submission of Offers. All solicitations of offers shall provide a fixed time 


for receipts of offers, prior to which no award shall be made. This requirement 
is not intended to preclude further negotiation or consideration of offers or 
modifications received after the fixed time, but prior to the award. Necessary 
precautions must be taken to avoid prejudice to any offerors by inadvertent 
disclosure of negotiations in process, such as prices quoted, the number of offers 
received, or the names of firms from which offers have been received. 
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(3) Considerations Governing Awards. It is the responsibility of the con- 


tracting officer conducting negotiations to give consideration to the following 
and any other applicable factors : 

(a) The business reputation and responsibility of the respective persons or 
concerns submitting quotations. 

(b) The quality of the supplies or services offered, or the quality of similar 
supplies or services previously furnished, with due regard to compliance with 
technical requirements. 

(c) Prices quoted, and consideration of other prices for the same or similar 
supplies or services, with due regard to cost of transportation, cash discounts, 
and anv other factors relating.to prices. 

(d) Delivery requirements. 











The only exception to the foregoing which is provided by the Depart- 
mental Manual appears to be set out in subject 404.1.7B as follows: 


B. Contracts for Professional Architectural or Engineering Services. 


(1) Selection. Whenever a contract for professional architectural or en- 


gineering services is to be negotiated a board consisting of three or more qualified 
employees, including the contracting officer, shall be appointed by the head, 
deputy or associate, or assistant head of the bureau or office involved. The 
board shall select at least three individuals or firms with whom negotiations are 
to be carried on to assure adequate competition as set out in 404 DM 1.7B(2). 
Due consideration must be given to national policy affecting small business. 
Individuals or firms selected shall be from recognized lists of qualified appli- 
eants. Previous Government experience with individuals or firms should be 
considered in making selections. 

(2) Consideration. It is the responsibility of the personnel set out in 404 


DM 1.7B(1) to determine as to each selected individual or firm separately an 
order of priority by giving consideration to the following and any other appli- 
cable factors: 

(a) The business reputation and responsibility of the respective individuals 
or firms. 

(b) The quality of the services offered, and if applicable, the quality of 
similar services previously furnished, with due regard to compliance with 
technical requirements. 

(c) A detailed discussion of the scope of the services or work to be furnished, 
including an estimate of man hours or other work units required. 

(d) Ability of the individual or firm to furnish services or work within time 
allowed. 

8. Awards. When selections have been made and an order of preference 


determined on the basis of the foregoing factors, negotiations shall be initiated 
with the individual or firm given priority No. 1. At this time and not before 
shall cost or fee be discussed. In the event that an agreement cannot be reached, 
negotiations shall be terminated and the individual or firm so notified in writing. 
Negotiations shall then be initiated with the individual or firm given priority 
No. 2. This procedure will be followed until a satisfactory contract has been 
negotiated. After the contract has been negotiated the remaining individuals 
or firms shall be notified in writing that award has been made to another and 
that their interest is highly appreciated. 





While the report dated April 19, 1963, from your Administrative 
Assistant Secretary advised that the negotiation procedure followed 
is authorized by FPR 1-3.805(a) (1) quoted above, that regulation 
would have been applicable in the instant procurement only after price 
quotations had been submitted. On the other hand, there would 
appear to be no doubt that the procedures actually followed by your 
Department are, for all practical purposes, those authorized (appar- 
ently under FPR 1-3.805(d)) for the procurement of professional, 
architectural, and engineering services as set out in subpart 404.1.7B 
of your Departmental Manual. 
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As indicated by the legislative history of the Federal Property and 
Administrative Services Act, the authority to negotiate for personal 
er professional services is based upon the fact that architects, engi- 
neers, and members of other recognized professions are prohibited 
by ethical standards from competing for employment upon a price 
basis. While the procedure prescribed by subpart 404.1.7B of the 
Departmental Manual for establishing an order of priority, without 
regard to price, in negotiating for such services may therefore be 
justified on the basis that price competition cannot be obtained, that 
situation does not obtain with respect to the firms which submitted 
initial offers to process and sell sealskins. We therefore see no basis 
upon which such authority may be invoked in the instant procurement. 

As previously indicated, we do not agree that the evidence of record 
supports the determinations by your Department that Supara’s sample 
skins were of superior quality or potential marketability. However, 
if it is assumed, arguendo, that such determinations were correct, it 
is clear that the resulting failure to solicit and consider firm pro- 
posals, including price proposals, from all responsible bidders can be 
justified only if your Department has the authority to limit negotia- 
tions to those offerors whose services and products are determined 
to be of the highest quality. 

In this connection it would appear to be especially pertinent to note 
that H.R. 1366, 80th Congress, which subsequently was enacted as 
the Armed Services Procurement Act of 1947, 41 U.S.C. 151 note 
(1952 Ed.), originally included, as Section 1(xii), a request for au- 
thority to negotiate under the following circumstances: 

(xii) for supplies or services as to which the agency head determines that 


advertising and competitive bidding would not secure supplies or services of a 
quality shown to be necessary in the interest of the Government. 


As passed by the House of Representatives, H. R. 1366 included 
this authority, and the necessity and justification for its enactment 
by the Senate was presented to the Senate Committee on Armed 
Services by the Assistant Secretary of the Navy during hearings 
on June 24, 1947, with the following concluding statement : 

Where quality is a matter of critical—in many cases life-and-death—im- 
portance, discretion must reside in the services to select sources where ex- 
perience, expertness, know-how, facilities and capacities are believed to assure 
products of the requisite quality. Where national security or the safety 
and health of personnel of the services are involved, any compromise of quality 
dictated by mandatory considerations of price would be indefensible. (See 
page 15, Hearings before the Committee on Armed Services, United States 
Senate, on H. R. 1366, 80th Congress. ) 

Notwithstanding the above, the Senate Armed Services Committee 
deleted this provision from the bill and explained its action at page 3, 
S. Rept. No. 571, 80th Congress, as follows: 


The bill was amended by deleting the authority to negotiate contracts for 
the purpose of securing a particular quality of materials. Your Committee 
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is of the opinion that this section is open to considerable administrative 
abuse and would be extremely difficult to control. For this reason it has been 
eliminated. 

As indicated by the legislative history of the Federal Property 
and Administrative Services Act, 40 U.S.C. 471 note, that act was 
intended to extend the same procurement principles to civilian agencies 
of the Government as had previously been conferred upon the military 
departments by the Armed Services Procurement Act of 1947. See 
page 6, H. Rept. No. 670, and page 5, S. Rept. No. 475, 81st Congress. 

The rejection by the Congress of this request for negotiation 
authority must therefore be construed as a prohibition against the 
negotiation of contracts without price competition, where the failure 
to obtain price competition is based solely upon a determination by 
the contracting agency that a particular prospective contractor will 
deliver supplies and/or services of a higher quality than any other 
contractor. 41 Comp. Gen. 484. 

It is our opinion that the Federal Procurement Regulations, the 
procurement regulations of your Department, and the Invitation for 
Proposals issued in the instant procurement recognize the necessity 
for price competition in the procurement of supplies or nonprofes- 
sional services, and for the consideration of offered prices in deter- 
mining whether the award of a particular type of contract to a 
particular contractor would be in the best interest of the Government. 
Solicitation and consideration of competitive prices are therefore 
material requirements in such procurements, and compliance with 
such requirements must be considered a necessary prerequisite to a 
valid contract award. 

We must therefore conclude that your Department was without 
authority under applicable procurement law and regulations having 
the force and effect of law (see Paul v. United States, 371 U.S. 245, 
255) to negotiate a contract for the processing and sale of sealskins 
with any offeror who responded to the Invitation for Proposals, until 
firm proposals, including price proposals, had been solicited from all 
responsible offerors, and until due consideration had been given to the 
comparative merits of both price and all other factors included in such 
firm proposals. 

In view of the foregoing, it is our opinion that your Department was 
acting outside of the scope of its authority in awarding a contract to 
Supara. We must therefore conclude that such award does not consti- 
tute a valid or enforceable obligation of the Government and that the 
award action should he rescinded. See 37 Comp. Gen. 51; zd. 550. 

In view of the conclusion set out above, further consideration of the 
propriety or effect of other procedures which your Department fol- 
lowed, or failed to follow, becomes academic for the purposes of deter- 
mining the merits of Fouke’s protest or the validity of the contract 
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awarded to Supara. However, in the interest of full compliance with 
established principles of competitive procurement as set out in law, 
regulations, and the decisions of this Office, the following additional 
matters are called to your attention and should be considered in the 
solicitation of proposals and the award of any future contract for the 
processing and sale of sealskins. 

1. It is our opinion that the transfer or assignment of rights and 
obligations arising out of proposals submitted in negotiated procure- 
ments is to be avoided, both as a matter of public policy and a matter 
of sound procurement policy, unless, as indicated by the cases cited in 
your Department’s report of August 19, 1963, such transfer is effected 
by operation of law to a legal entity which is the complete successor in 
interest to the original offeror. While the report of August 19 indi- 
cates a determination by your Department that Supara, a joint venture, 
was essentially the same entity and a complete successor in interest to 
Supara, Inc., the evidence submitted to this.Office does not, in our 
opinion, support this conclusion. Neither do we believe that such 
transfer of rights from Supara, Inc., to Supara as may have been 
accomplished by resolution of the incorporators and subscribers on 
March 14, 1963, constitutes such a transfer of rights and obligations 
by operation of law as would be required to justify the substitution of 
one offeror for another in a negotiated procurement. We are there- 
fore unable to agree that an award to Supara, a joint venture, based 
upon the technical proposal submitted by Supara, Inc., was proper. 

2. FPR 1-3.302(d) (3) requires the documentation and preserva- 
tion of all essential information bearing upon the actual negotiations 
conducted in connection with the awarding of contracts under 
41 U.S.C. 252(c)(10). Your Department’s advice under date of 
August 19, 1963, that no formal records of the negotiation proceedings 
were kept requires a conclusion that the above requirement was not 
complied with. 

3. Subparagraph 11(a) of the contract awarded to Supara provides 
that “The Government conditions this Agreement upon the approval 
by the Secretary of the Interior and continued existence of a Joint 
Venture Agreement which shall constitute the basic organizational 
document of the Contractor. * * *” 

Subparagraph 11(b) provides that “The Government conditions this 
Agreement upon the approval by the Secretary of the Interior and 
continued existence of an Employment Agreement between the Con- 
tractor and the National Superior Fur Dressing & Dyeing Company, 
Not Inc. of Chicago, Illinois, a Partnership (hereinafter designated 
as ‘National’), Superior Fur Dyeing Company Not Inc. of Brooklyn, 
New York, a Partnership, hereinafter referred to as ‘Superior’), and 
Superior Fur Dyeing Company, Inc. of Brooklyn, New York, (here- 
inafter referred to as the ‘Corporation’) for technical skills, know-how, 
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secret processes, supervision of processing, supervision of dyeing of 
sealskins, and general administrative activities. * * *.” 

It is our opinion that the existence of documents of this nature, 
acceptable to and approved by you or your designee, were necessary 
prerequisites to both a determination that Supara, a joint venture, was 
a responsible bidder and to an award based upon such determination. 
Since we are advised in the report dated August 19, 1963, from your 
Administrative Assistant Secretary that the joint venture agreement 
and the employment agreement were not approved by your Depart- 
ment until August 9 and August 12, 1963, respectively, it is also ap- 
parent that the contract was awarded subject to conditions subsequent. 
Whether such conditions were, or were not, met was primarily within 
the control of Supara. 

It is axiomatic in Federal procurement that execution of the de- 
finitive contract by the contracting parties shall operate to bind the 
contractor and vest in the Government the right to require perform- 
ance of the contract. It is therefore apparent that your Department 
was without authority to award a contract on the basis set out in 
paragraphs 11(a) and 11(b) of the contract awarded to Supara. 

4. The protest by Fouke was filed with this Office on March 7, 1963, 
and your Department was advised of its receipt on the same date. 
The definitive contract was not executed by your Department, and 
Supara, a joint venture, was not created until March 14, 1963. It is 
therefore our opinion that a protest was filed with this Office prior 
to the award of a contract to Supara, a joint venture. Subpart 
1-2.407-8 (b) (2) of the Federal Procurement Regulations requires con- 
tracting agencies with notice of the fact that a protest has been filed 
with this Office to furnish the General Accounting Office notice of 
intent to make award and to obtain advice concerning the status of the 
case prior to making the award. While subpart 1-2.407-8 appears in 
that portion of the regulations which are directed to advertised pro- 
curements, its language is directed to “all protests or objections to the 
award of a contract”, and its requirements are therefor applicable 
to protest against both negotiated and advertised awards. There is no 
record in this Office of compliance by your Department with this 
requirement. Additionally, as indicated above, the contract docu- 
ment executed with Supara on March 14 was conditioned upon your 
approval of a joint venture agreement and an employment agreement 
which were to be submitted by Supara, and a binding contractual ob- 
ligation therefore could not have been consumated prior to such ap- 
proval. Under date of May 9, 1963, this Office requested certain 
information and documents, including copies of the joint venture 
agreement, the employment agreement, and the date of their approval 
by your Department. Your Department’s response to that request 
was delayed, without explanation, until August 19, at which time we 
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were advised that the agreements had been approved on August 9 and 
August 12. It is our opinion that your approval action at these late 
dates should also have been preceded by the notice of intent to this 
Office and advice on the status of the case which is required by FPR 
1-2.407-8(b) (2). 

5. Fouke holds Patent No. 3,001,391, which appears to apply to pro- 
duction of the commodity known as “sheared sealskin” irrespective of 
the method employed in shearing the sealskin. It would therefore 
appear possible, and perhaps unavoidable, that Supara would infringe 
the Fouke patent in processing female skins. While paragraph 13(d) 
of the Supara contract provides, with certain exceptions, that the 
contractor shall indemnify the Government for infringements result- 
ing from performance of the contract, under paragraph 24 of the con- 
tract it would appear that any indemnity payments of this nature by 
Supara could properly be claimed as allowable costs, and that such 
costs could, in whole or in part, be borne by. the Government under 
paragraph 22 of the contract. We therefore recommend that any 
future contract be drawn so as to make it clear whether any costs which 
may result from patent infringement shall ultimately be borne by the 
Government or by the contractor. 

6. Paragraph 19(c) of the Supara contract provides that in the 
event of termination, other than termination for default, the contrac- 
tor may elect to assign to the Government leasehold interests, and to 
sell and transfer to the Government all depreciable assets, which it 
has acquired in connection with performance under the contract, and 
that funds to pay for such assets “shall be withheld by the contractor 
from receipts due the Government as an addition to the contractor’s 
share in the proceeds of the sale of sealskins. * * *” 

We are advised that Supara contemplates leasing real property for 
a 10-year period and installing processing machinery in such leased 
property sufficient to process both such skins as would be delivered by 
the United States and such skins as may be offered by foreign 
countries. 

Aside from the complications which would result upon termination 
of the contract if the Government attempts to assume the lease on this 
real property and to take title to all, or a part of, the capital assets 
installed in such leased property, it should be noted that under the 
provisions of 16 U.S.C. 631(e), the proceeds from the sale of sealskins 
are required to be deposited into the Treasury, and under section 6(e) 
of Public Law 85-508, 72 Stat. 340, the Secretary of the Treasury is 
required to pay 70 per centum of the net proceeds to the State of 
Alaska. While the legislative history of these statutes indicates that 
certain expenses, including expenses of processing and selling seal- 
skins, are to be deducted, and only the remaining “net proceeds” are 
to be deposited into the Treasury, we find no indication that this 
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legislation contemplated, or that Congress intended to authorize, the 
purchase by your Department of capital assets, acquired by a contrac- 
tor in performing a sealskin processing contract and payment of the 
cost of such capital assets out of the proceeds of the sale of sealskins 
prior to the deposit of such proceeds into the Treasury. Obviously, 
such action would operate, not only to vest title in your Department to 
sealskin processing facilities without Congressional approval, but 
also to deprive the State of Alaska of all or a portion of its Congres- 
sionally sanctioned annual share in the proceeds of the sale of sealskins. 

We therefore suggest that provisions of the type set out in para- 
graphs 19(c) (1), 19(c) (2) and 19(c) (4) not be inserted in future 
sealskin processing contracts unless specific authority to pay costs of 
this nature from proceeds of sealskin sales is granted by the Congress. 

7. Paragraph 6 of the contract awarded to Supara provided, in per- 
tinent part, that “the Contractor, in its processing of sealskins, shall 
not permit, with due regard for accepted variations, the recognized 
standards in respect to quality of materials and workmanship, which 
it employs in such processing, to fall below the recognized high stand- 
ards of quality of materials and workmanship expected by the fur 
industry from past experience, * * *.” In our opinion this provision 
obligated Supara to meet or exceed the standards previously estab- 
lished by Fouke, as reflected by the Fouke skins which were used for 
the purpose of establishing standards to be used in the evaluation of 
sample skins submitted with the various proposals. 

By addendum to the Supara contract dated August 12, 1963, para- 
graph 6 was amended by addition of the following proviso: 

* * * pnrovided, that the results of the tests employed by the National Bureau 
of Standards in examining SUPARA samples submitted prior to contract 
negotiations are and shall be the criteria for acceptability of quality within the 
meaning of this provision; provided further, that in the event the parties cannot 
agree as to the acceptability of quality, the sealskins in question or representa- 
tive samples thereof will be submitted to the National Bureau of Standards for 
tests identical to those applied to pre-contract samples. The results of such 
tests will be final and conclusive on the parties. 

Under this amendment it is apparent that Supara skins would no 
longer be required to meet the results of the tests made by the Bureau 
of Standards in its examination of Fouke standard skins against which 
the sample skins submitted by the various offerors were evaluated in 
this procurement. Since the sample skins submitted by Supara, Inc., 
failed to meet such standards in various respects it is apparent that 
the amendment to paragraph 6 of the contract constitutes a relaxation 
of the requirements of the contract as executed. A similar relaxation 
was effected by the addendum in extending from January 1, 1964, to 
April 1, 1964, the time by which Supara is required to develop a capac- 
ity to process 50,000 sealskins per year, and in the provisions of para- 
graph 36 relative to the extent of liability of the joint venturers. 
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The rule is settled that contracts may not be amended so as to reduce 
the contractor’s obligations or the Government’s rights unless a com- 
pensating benefit also accrues to the Government. We see no such 
compensating benefit in the addendum of August 12, 1963. 

The foregoing are illustrative only, and should not be construed to 
be all-inclusive, of the procedures followed by your Department in 
this procurement which this Office considers either improper or highly 
questionable. 

In view of our conclusions as set out above, we are today advising 
the Pierre LaClede Fur Company that a separate opinion on its protest 
against the award to Supara will not be rendered. 

The enclosures transmitted with the Administrative Assistant Secre- 
tary’s letter of March 20, 1963, are returned. 


[B-152061] 


Compensation—Overtime—Irregular, Unscheduled—Leave 
Periods 

Administrative regulations which require continued payment of additional 
annual compensation for irregular, unscheduled overtime to employees who at 
the beginning of extended leave with pay are in a premium pay status without 
regard to an administrative determination that there is a reasonable expectancy 
that the need for the overtime service would continue as required under sec- 
tion 25.272(e) of the Federal Employees Pay Regulations should be modified so 
that in cases where employees are on extended sick leave pending retirement for 
disability continued entitlement to premium compensation beyond the period 
for which they have already qualified would be subject to administrative 
determination that the need for the overtime service would continue over the 
leave period. 


To the Attorney General, October 11, 1963: 


On July 16, 1963, the Administrative Assistant Attorney General 
asked our opinion whether additional annual compensation authorized 
to be paid for irregular, unscheduled overtime, night and holiday 
work, by section 401(2) of the Federal Employees Pay Act of 1945, 
68 Stat. 1111, as amended, 5 U.S.C. 926(2), may continue to be paid 
to employees who are on extended sick leave. 

The authority to pay additional annual compensation to employees 
on leave with pay is found in section 25.272(e) of the Federal Em- 
ployees Pay Regulations, Z1-330.02 of the Federal Personnel Manual. 
That section, which has been in force almost 10 years, reads as follows: 

Payments of additional compensation under section 25.251 or section 25.261, 
shall continue during periods of leave with pay taken during periods in which 


additional compensation under such sections is payable in accordance with 
paragraphs (a), (b), and (c) of this section. 


The literal language of the quoted regulation requires that the 
additional annual compensation authorized by section 25.261 con- 
tinue to be paid only during periods of extended leave with pay in 
which such compensation otherwise is payable in accordance with 
paragraphs (a), (b) and (c) of section 25.272 of the regulations. The 
application of paragraphs (a), (b) and (c) of section 25.272 to the 
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employees of your Department to which the submission appears to 
refer is not clear, and since that section does not cite specifically other 
sections of the applicable regulations to which recourse may be had for 
guidance, it might be reasoned that the leave regulation does not apply 
to the employees concerned. 

However, we are informed by representatives of the Civil Service 
Commission that the several pertinent sections of Part 25 of the 
regulations (sections 25.261 through 25.273) were not intended to be 
read out of context, that is, one without regard to the others but, 
rather, when considered as a whole, were designed to serve as a general 
administrative aid in determining when the statutory provision should 
operate. 

Regarded in that light, section 25.272(e), pertaining to leave, 
would not of itself be conclusive as to an employee’s entitlement to ad- 
ditional annual compensation. On the contrary, if a review of the 
criteria contained in section 25.263 of the regulation leads to an admin- 
istrative conclusion under section 25.271(2), (4) or (6), that an 
employee—notwithstanding that he may be in a leave with pay 
status—no longer qualifies for the premium pay, such pay should be 
discountinued. Therefore, we are of the view that an employee on 
leave with pay no longer is entitled to receive premium compensation 
when it is administratively determined that there is no basis for an- 
ticipating that his irregular, unscheduled overtime work will continue 
over an appropriate period. 

A review of the Department’s regulations concerning section 25.261 
of the Federal Employees Pay Regulations, a copy of which was 
transmitted with the Assistant Attorney General’s letter, leads us 
to believe that they are, in several respects, more rigid and inflexible 
than is required by the pay regulations, thus precluding the exercise 
of administrative discretion in appropriate cases. We refer to section 
II, paragraphs El and E3. The former appears to establish, as the 
sole determinant of continued entitlement to premium pay, the hours 
worked in a given preceding review period. Full administrative con- 
sideration of individual cases in line with section 25.271(4) of the pay 
regulations therefore is restricted. The latter paragraph of the De- 
partment’s regulations is construed to require the payment of premium 
pay during periods of leave with pay when an employee is in a 
premium pay status at the beginning of leave, regardless of other con- 
siderations. It appears to leave no room for the exercise of adminis- 
trative judgment in individual cases. 

We do not interpret section 25.272(e) of the pay regulations as 
requiring payment of premium compensation to an employee on leave 
with pay unless there are present all essential requirements to entitle- 
ment, including a reasonable expectancy that need for his overtime 
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service will continue in the future. Therefore, we cannot find that 
the regulation per se is arbitrary or otherwise invalid. 

Concerning the specific legal issue raised by the submission it ap- 
pears that existing departmental regulations might require the con- 
tinued payment of premium pay during extended sick leave in cases 
when it otherwise is not warranted. For example, when an employee 
is on extended sick leave pending retirement on disability, we would 
have difficulty in establishing that he meets the criteria of the pay 
regulations for continued entitlement to premium compensation be- 
yond the period for which he already had qualified. Consequently, 
we recommend that consideration be given to modifying your Depart- 
ment’s regulations so that in appropriate cases the payment of 
premium compensation during periods of extended leave will be ad- 
ministratively limited thereunder to periods in which an employee 
otherwise is found to be entitled. 


[B-152275] 


Mileage—Military Personnel—As Being In Lieu of Expenses— 
Actual Cost Showing 


A member of the uniformed services who in performance of his official duties 
travels within his temporary duty station as a passenger in the privately owned 
automobile of a civilian employee receiving mileage in accordance with the 
Standardized Government Travel Regulations may be paid a monetary allow- 
ance of 5 cents per mile in lieu of transportation under paragraph 4203-3a of 
the Joint Travel Regulations, notwithstanding retroactive approval of the travel 
and the absence of a showing of personal expense, as 37 U.S.C. 404(a), author- 
izing travel and transportation allowances for the travel of members of the 
uniformed services, does not limit the use of privately owned automobiles or 
require that the automobile be personally owned by the traveler, nor require 
that orders specifically authorize the member to use such mode of transportation 
for official travel, and as payment of 5 cents per mile for travel pursuant to 
paragraph 4208-3a is for a monetary allowance, the showing of the actual cost 
of travel is not a condition precedent to payment. 


To W. M. Wilson, Department of the Army, October 11, 1963: 


By letter dated August 9, 1963, the Office of the Chief of Engineers, 
Department of the Army, transmitted here your letter dated June 7, 
1963, with enclosures, requesting our advance decision whether you 
are authorized to make payment on the enclosed voucher in favor of 
David C. Howden, WO, W-1, USA, for $35.70, representing mileage 
for travel by privately owned automobile. 

By orders dated February 20, 1963, the member was directed to pro- 
ceed on or about February 27, 1963, from his duty station, Omaha, 
Nebraska, to Kansas City, Missouri, and installations within the U.S. 
Army Engineer District, Kansas City, and return to Omaha, on tem- 
porary duty for the purpose of conducting a crime prevention survey. 

The itinerary furnished with the member’s claim shows that he 
left Omaha, Nebraska, by commercial air on February 27, 1963, and 
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arrived at Kansas City, Missouri, the same day. He left there the 
next day as a passenger in the privately owned automobile of Mr. 
Norman E. Smith, a civilian employee of the Kansas City District and 
performed travel to various installations within the district until 
March 8, 1963, when he returned from Kansas City to Omaha by 
commercial air. The proposed payment covers a monetary allowance 
of 5 cents per mile for the travel in Mr. Smith’s car. 

It appears that you believe the payment is doubtful for the reason 
that the member’s original orders did not authorize the use of a pri- 
vate automobile and that the subsequent certification of the use of 
such transportation is a retroactive determination or modification of 
the original orders. Also, since the member was a passenger with 
Mr. Smith who was paid mileage at the rate of 10 cents per mile, you 
question the payment of mileage to the member on the basis that the 
Government has in effect furnished him transportation and because 
there is no showing that he performed such travel at personal expense. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regula- 
tions prescribed by the Secretaries concerned, members of the uni- 
formed services shall be entitled to receive travel and transportation 
allowances for travel performed under orders “without regard to the 
comparative costs of the various modes of transportation.” Subpara- 
graph (d) of that section provides that the travel and transportation 
allowances authorized for each kind of travel may not be more than 
one of the following: 

(1) transportation in kind, reimbursement therefor, or a monetary allowance 
in place of the cost of transportation at a rate that is not more than 7 cents a 
mile * * *; (2) transportation in kind, reimbursement therefor, or a monetary 
allowance as provided by clause (1) of this section, plus a per diem in place of 
subsistence of not more than $12 a day; or (3) a mileage allowance of not more 
than 10 cents a mile * * *. 

Paragraph 4203-3a of the Joint Travel Regulations provides that 
except as provided in subparagraph b thereof (providing a monetary 
allowance at a higher rate for travel by privately owned conveyance 
under orders authorizing such mode of travel as “more advantageous 
to the Government”) when travel is performed at personal expense 
the member will be reimbursed a monetary allowance in lieu of trans- 
portation at the rate of 5 cents per mile. 

The statute does not limit the use of privately owned automobiles or 
require that they be personally owned by the traveler. Nor does it 
require that the orders specifically authorize the member to use such 
mode of transportation for official travel. Also, the authorization for 
payment of 5 cents per mile for travel as contained in paragraph 
4203-3a of the Joint Travel Regulations is for a monetary allowance 
rather than actual reimbursement of the cost of transportation. 
Therefore, the showing of the actual cost of travel is not a condition 
precedent to such payment, nor is provision made for payment at the 
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rate of less than 5 cents per mile in cases where the expense incurred 
was less than the amount computed at that rate. Consequently, the 
payment of the monetary allowance in lieu of transportation is author- 
ized for members of the uniformed services traveling together, or 
traveling with civilians for that matter, in one privately owned con- 
veyance in circumstances such as are here involved. See 33 Comp. 
Gen, 207, copy herewith. 

In the present case, by the orders of February 20, 1963, the officer 
was directed to travel from Omaha, Nebraska, to Kansas City, 
Missouri, and to Army Engineer installations within the Kansas City 
District and return upon completion of the assignment. He per- 
formed part of the travel as a passenger in a privately owned auto- 
mobile owned and operated by a civilian employee who was directed to 
perform the same travel and who was reimbursed for his travel in 
accordance with the Standardized Government Travel Regulations. 
While it is not disclosed that the member and the civilian employee 
shared the expenses of the travel, that fact is not material insofar as 
Mr. Howden is concerned since the allowance of 5 cents per mile is 
authorized without regard to the actual expense incurred. 

Accordingly, the voucher and supporting papers are returned 
herewith, payment thereon being authorized if otherwise correct. 


[B-152361] 


Insane and Incompetents—Military Personnel—Pay, Etc., Bene- 
fits—After Expiration of Enlistment 


An enlisted reservist who subsequent to the scheduled termination of his active 
duty tour under 10 U.S.C. 263 note was declared mentally incompetent due to 
an illness that existed prior to the tour of duty and retained as a hospital patient 
until honorably discharged for physical disability without severance pay is not 
entitled to active duty pay and allowances or leave credit for any period after 
the termination of his active duty in the absence of a statute providing other- 
wise, for a person suffering from mental illness not incurred in line of duty 
accrues no greater right to pay and allowances than he would accrue if he were 
suffering from a physical illness not incurred in line of duty, and the general 
rule that pay and allowances do not accrue to an enlisted man held beyond the 
expiration date of his enlistment or scheduled tour of duty unless such holding 
is for the convenience of the Government or for the purpose of making good time 
lost applies. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, 
October 11, 1963: 


Reference is made to your request, forwarded under Department of 
Defense Military Pay and Allowance Committee D.O. Number A-721, 
for an advance decision on two vouchers submitted therewith in favor 
of Paul M. Burgess, former Specialist-4, United States Army 
Reserve, covering active duty pay and allowances for the period 
November 1, 1962, to February 14, 1963, while receiving hospital 
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treatment following the scheduled termination date of his active duty 
tour. The doubt as to entitlement arose by reason of the fact that the 
disability suffered, mental illness, was not incurred in line of duty. 

Specialist Burgess was serving under orders issued pursuant to the 
act of August 1, 1961, Public Law 87-117, 75 Stat. 242, 10 U.S.C. 263 
note, which required him to perform 12 months of active duty, begin- 
ning October 14, 1961. He was absent over leave 2 days which 
extended his scheduled tour of duty to October 15, 1962. On June 8, 
1962, he was admitted to the Valley Forge General Hospital where, 
it is indicated, he remained as a patient until he was honorably dis- 
charged on February 14, 1963, for physical disability without sever- 
ance pay. A medical board declared him mentally incompetent on 
October 25, 1962, and determined that the illness existed prior to his 
then current tour of active duty and was not incurred in line of duty. 
Regular payments of pay and allowances were made to him through 
October 31, 1962, although his scheduled tour of active duty had 
expired prior to the declaration of incompetency on October 25, 1962. 

At the time Mr. Burgess’ tour of active duty terminated a reservist 
was entitled to continue receiving basic pay and allowances during the 
period of his hospitalization or rehospitalization, limited to a total of 
not more than 6 months after the end of his prescribed tour of duty, 
if he was injured or contracted a disease in line of duty while on active 
duty in time of peace. 10 U.S.C. 3722. Under another provision of 
law also in effect at that time, a non-Regular member of the Army 
was entitled to the pay and allowances provided by law or regulation 
for a member of the Regular Army if he was disabled in line of duty 
from a disease while serving on active duty for a period of more than 
30 days. 37 U.S.C. 204(g). Since Mr. Burgess’ illness was not 
incurred in line of duty, he is not entitled to the benefits of either of 
those provisions. 

Our decision of May 4, 1960, 39 Comp. Gen. 742, dealt with the 
rights of individuals who performed military service although they 
were mentally incompetent prior to enlistment or induction. The 
answer to question 7 beginning on page 747 was to the effect that an 
individual who had not been judicially declared incompetent but after 
entvance into service was found by qualified medical doctors of the 
service concerned to have been mentally incompetent on the date of 
enlistment or induction would be entitled to active duty pay and allow- 
ances “until the date of his release from military control.” However, 
since the question of retention of such an individual beyond the date of 
termination of his enlistment or scheduled tour of active duty was not 
included in the submission there considered, the answer given should 
not be interpreted as authority to pay active duty pay and allowances 
to a mentally incompetent person after the date of termination of his 
enlistment or scheduled tour of active duty. The general rule in cases 
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involving retention beyond the period of obligated service is that pay 
and allowances do not accrue to an enlisted man held beyond the ex- 
piration date of his enlistment or scheduled tour of active duty unless 
such holding is for the convenience of the Government or for the 
purpose of making good time lost. See 35 Comp. Gen. 110; id, 366. 

In the absence of a statute providing otherwise, a person suffering 
from mental illness not incurred in line of duty accrues no greater 
right to pay and allowances by reason of the type of illness than he 
would accrue if he were suffering from a physical illness not incurred 
in line of duty. Therefore, Mr. Burgess is entitled to no active duty 
pay and allowances or leave credit for any period after October 15, 
1962. He is entitled to any proper credits or adjustments applicable 
to the period ending on that date plus travel allowance on discharge 
and payment for unused leave accrued through October 15, 1962, minus 
proper checkages against his account. The vouchers are not returned 
since payment thereon is not authorized. 


[B-152470] 


Contracts—Specifications—Deviations—Informal v. Substantive 


Under an invitation for bids on a generator requiring alignment of the generator 
with a turbine, procured under an earlier invitation and contract, within the 
continental United States or Canada, the low bid on the generator offering to 
perform the alignment operation in Japan, where both generator and turbine 
were to be manufactured, was nonresponsive and should be rejected, the devia- 
tion from the specification requirement going to the price of the bid, which 
was conditioned on performing the function in Japan, is a substantive deviation, 
the low bidder having a competitive advantage over bidders complying with 
the invitation, and in view of the significant dollar differences between the low 
bid and the next low bids, and the apparent undesirability of the alignment 


requirement, there is no objection to readvertising the procurement to reflect 
the needs of the Government. 


To the Secretary of the Interior, October 11, 1963: 


By letter of September 11, 1963, with enclosures, you have requested 
a decision as to the responsiveness of the low bid submitted under 
Bureau of Reclamation Invitation No. DS-5981, issued June 19, 1963, 
for furnishing, installing and testing one 11,111 kva generator for 
the Fontenelle Powerplant, Seedskadee Project, Wyoming. 

A turbine to be used with the generator is being procured under 
an earlier invitation and contract. To insure that the turbine and 
generator shafts are properly alined, the specifications for the instant 
procurement provide at paragraph D-9 in part, as follows: 


b. Alinement of combined turbine and generator shaft.—To insure the accurate 
alinement of the turbine and generator shafts, the shafts shall be fitted together 
in the shop by the generator contractor and checked carefully for alinement of 
the assembly while the shafts are rotating. The alining operations shall be 
performed in a shop located within the continental limits of the United States 
or Canada. The contractor shall, within ninety (90) calendar days after date 
of receipt of notice of award of contract, submit to the contracting officer the 
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name and location of the shop in which he proposes to perform the alining opera- 
tions. The shop selected for the alining operation shall be subject to the ap- 
proval of the contracting officer. The turbine shaft will be shipped to the 
generator contractor with the boltholes in the coupling flange drilled undersize, 
and the generator contractor shall be responsible for the alining operations 
specified in Subparagraph c. below. The turbine shaft will be loaded on cars 
in the United States, ready for movement to the alinement shop designated by the 
generator contractor, within one hundred and fifty (150) calendar days after 
date of receipt by the generator contractor of notice of award of contract. The 
generator contractor shall be responsible for storing and protecting the turbine 
and generator shafts during alinement, shipment and installation. 

e. Alining operations.—The generator contractor will be responsible for the 
following: 

(1) Furnishing the turbine contractor a template or other adequate informa- 
tion for drilling undersize coupling boltholes. 

(2) Fitting the turbine shaft to the generator shaft, and reaming the boltholes 
in the coupling flanges of both shafts. 

(3) Furnishing and fitting all coupling bolts, nuts, and nut guards for the 
coupling between the two shafts. 

(4) Furnishing a bolt jack for inserting and removing the coupling bolts. 

(5) Alining the turbine and generator shaft, and checking the alinement of 
the coupled assembly while rotating. 

(6) Matchmarking the alined shafts by permanent stamps. 

(7) Storing and protecting the turbine shaft from the time it is received 
from the turbine contractor until its delivery at destination. 


Upon bid opening on July 30, 1963, the low bid was found to be 
that submitted by Mitsui and Company Ltd. of San Francisco, offering 
a generator to be manufactured at Yokohama, Japan, for $263,300. 
Except for the question submitted it is our understanding that the low 
bid has been found responsive and the bidder responsible. In its bid 
Mitsui took cognizance of the fact that the turbine—the contract for 
which had already been awarded—was to be manufactured in Japan, 
and proposed to perform the alining operation in its own shops. The 
language of the bid with respect to the matter is as follows: 


3. Shaft alignment 

To insure the accurate alignment of the combined turbine and generator shafts, 
the shafts will be fitted together in our shop and checked carefully for alignment 
of the assembly while the shafts are rotating. The aligning operations will 
be performed in our shop, since the turbine is manufacturing in Japan. The 
turbine shaft will be shipped to our generator shop with the boltholes in the 
couplings flange drilled undersize, and Toshiba will take responsible for the 
alining operations specified in your specification D-9c. 

The third low bidder, the General Electric Company, contends that 
the Mitsui bid should be rejected as nonresponsive. However, in a 
memorandum of September 6, 1963, from the Chief Engineer, it is rec- 
ommended that the specification requirement with respect to the site of 
alinement be waived as in the best interest of the Government and 
award made to the low bidder. 

Clearly, the quoted statement of the low bid represents a qualifica- 
tion of that provision of the specifications providing for the per- 
formance of the alining operation in continental United States or 
Canada. Whether, under such circumstances, the bid may be accepted 
depends upon whether the qualification goes to the price, quantity, 
or quality of performance. 30Comp.Gen.179. Ifthe deviation from 
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the specifications affects any one of the three named factors, it must 
be regarded as a material qualification requiring the rejection of the 
bid. 

Under the terms of the turbine contract, the contractor is respon- 
sible for delivery of the turbine shaft to the United States. We have 
been advised that the purpose of the specification provision on the site 
of the alinement operation was to preclude an additional shipping cost 
to the Government if the successful bidder under the generator contract 
proposed to perform the alinement in Europe. The alinement pro- 
vision was written overlooking the possibility that both the turbine 
and generator might be manufactured in the same area and outside 
the continental United States or Canada. 

Whatever the reasons for its inclusion, there is no question that the 
terms clearly stated in the invitation require that the alinement func- 
tion be performed in continental United States or Canada. There is 
also no question that the low bid has been conditioned on performing 
the function in Japan. While no figures have been provided, reason 
dictates the conclusion that the change in location would result in a 
reduction in cost, and therefore a competitive advantage, to the low 
bidder—an advantage not available to those following the express 
language of the invitation. In this connection it should be noted that 
the next low bidder, who also proposes to furnish a product manu- 
factured in Japan, offered as an alternate to reduce his bid price by 
$4,770 if he could perform the alining operation in Japan. We must 
conclude, therefore, that the deviation in the low bid would give that 
bidder a material advantage over others conforming to the terms of the 
invitation. Asstated in our decision 30 Comp. Gen. 179, 181: 

The question as to whether deviations from the requirements of advertised 
specifications might be waived after the opening date has been before this Office 
many times; and it has been consistently held that such deviations may be 
waived provided they do not go to the substance of the bid or work an injustice to 
other bidders. In other words, the primary question for determination in this 
and similar cases is whether the deviation proposed to be waived goes to the 
substance of the bid so as to affect either the price, quantity, or quality of the 
articles offered and therefore is prejudicial to the rights of other bidders or is 
merely a matter of form or some immaterial variation from the exact require- 
ments of the specifications such as would not affect either the price, quality, or 
quantity of the articles offered. 

Accordingly, the low bid should be rejected as not responsive to the 
terms of the invitation. We note, however, that the low bid of 
Mitsui and Company, Ltd. is $263,300, and the bids of Hitachi are 
$337,640-with alinement in accordance with the terms of the invitation 
and $332,870 with alinement performed in Japan—all three of these 
prices without consideration of the Buy American differential—and the 
low domestic bid, received from the General Electric Company is 
$355,613. In view of the significant dollar differences between the low 
bid and the next low bids and the apparent undesirability of the 
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alinement requirement as applied to a generator to be manufactured in 
Japan, we would not object to the rejection of the low bid and the 
readvertisement of the procurement with an alinement provision modi- 
fied to reflect the Government’s actual needs. 

The enclosures to the letter of September 11, 1963, are returned as 
requested. 


[B-150579] 


Retirement—Civilian—Government’s Share of Cost—Area Rede- 
velopment Administration 

The requirement in section 9(c) of the Area Redevelopment Act, 42 U.S.C. 
2508(c), that the revolving fund established under section 9(b) of the act, 42 
U.S.C. 2508(b), by borrowings from the Treasury of the United States, section 
9(a), 42 U.S.C. 2508(a), shall contribute to the civil service retirement and dis- 
ability fund the full retirement cost in excess of contributions by employees 
performing loan activities under sections 6 and 7 of the act, 42 U.S.C. 2505 and 
2506, and shall deposit into the Treasury as miscellaneous receipts the cost of 
retirement administration attributable to the employees is suspended, the 
financing of the program by direct appropriations that prohibit the payment of 
administrative expenses preventing borrowing from the Treasury for use of the 
revolving fund, the revolving fund is unavailable to contribute retirement costs, 
and, therefore, the costs should be financed in accordance with section 4 of the 
Civil Service Retirement Act, as amended, 5 U.S.C. 2254, for as long as the loan 
activities of sections 6 and 7 of the act are financed from appropriated funds. 


To the United States Civil Service Commission, October 15, 1963: 


Reference is made to your letter of September 10, 1963, requesting 
our decision as to whether section 9(c) of the Area Redevelopment 
Act, approved May 1, 1961, Public Law 87-27, 75 Stat. 54, 42 U.S.C. 
2508(c), is still in effect. 

Section 9(c) of the Area Redevelopment Act provides that the 
fund established by section 9(b) of the act, 42 U.S.C. 2508(b), shall 
contribute to the civil service retirement and disability fund the full 
retirement cost, in excess of employee contributions, for employees 
performing activities under sections 6 and 7 of that act, 42 U.S.C. 2505 
and 2506, respectively, and to deposit into the Treasury as miscel- 
laneous receipts the cost of retirement administration attributable to 
those employees. 

Sections 6 and 7 of the act provide for the making of loans and 
participation in loans to aid in financing industrial projects within 
redevelopment areas. Section 9(a), 42 U.S.C. 2508(a), provides that 
funds for such program shall be obtained by borrowings from the 
Treasury of the United States and section 9(b) established in the 
Treasury a revolving fund into which funds obtained from the Treas- 
ury would be deposited. This section also provides that the fund 
shall be used to extend the financial assistance authorized by sections 
6 and 7 and that receipts arising from the assistance programs shall 
be credited to the fund. Section 9(c) provides that the contributions 
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to the civil service retirement and disability fund as set forth above 
shall be paid from the revolving fund established by section 9(b). 

Question whether the Administration must make the contributions 
provided for in section 9(c) arises because the funds available to fi- 
nance the loan programs have been appropriated annually by the Con- 
gress and have not been obtained by borrowings from the Treasury. 
As a matter of fact the Administration is precluded from borrowing 
funds from the Treasury because of the prohibition contained in the 
language of the annual acts providing appropriated funds for the 
Administration. Representative of such language is that contained in 
the Supplemental Appropriation Act, 1962, approved September 30, 
1961, Public Law 87-332, 75 Stat. 734, which appropriated funds 
for Area Redevelopment Assistance but provided that “* * * no part 
of this appropriation shall be used for administrative expenses in con- 
nection with loans and participations financed or to be financed with 
funds borrowed from the Secretary of the Treasury.” 

It is reported that the Administration believes that since it has been 
receiving appropriations each year instead of being permitted to bor- 
row funds from the Treasury and account for its operations under the 
revolving fund established by section 9(b) it should not have to make 
the full contribution required by section 9(c), but should contribute 
at the same rate as agencies generally which operate with appropriated 
funds. 

The financing of this program by direct appropriations and the 
denial of the use of such appropriations for administrative expenses 
in connection with loans and participations financed or to be financed 
with funds borrowed from the Secretary of the Treasury during the 
fiscal years 1962 and 1963, have effectively prevented both the borrow- 
ing of funds from the Treasury under section 9(a) and the use of the 
revolving fund established by section 9(b) for any purpose. Such 
fund therefore is clearly not available to contribute any retirement 
costs to the civil service retirement and disability fund as provided in 
section 9(c) so long as the program is financed by direct appropria- 
tions. Since the source of financing such costs is specifically desig- 
nated in section 9(c) as the “fund,” there is no legal requirement that 
such costs be paid from any appropriations made to the Area Re- 
development Administration. Neither do we find anything in the 
legislative histories of the 1962 and 1963 appropriation acts here in- 
volved indicating that this program shall pay any greater retirement 
costs than any other program in the Government financed by direct 
appropriations. In fact, it seems to us to have been intended that 
this program be financed from direct appropriations in the same man- 
ner as any other program which is so financed. Retirement costs 
would thus be financed in accordance with section 4 of the Civil Serv- 
ice Retirement Act, as amended, 5 U.S.C. 2254. 
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Answering your question specifically the effect of section 9(c) of 
the Area Redevelopment Act has been suspended during the fiscal 
years 1962 and 1963 and will continue to be suspended as long as 
the activities under sections 6 and 7 of the act are financed under ap- 
propriation language similar to that used during those years. 

A copy of this decision is being furnished to the Secretary of 
Commerce. 


[B-151121] 


Contracts—Awards—Small Business Concerns—Certifications— 
Conclusiveness 

The referral of a bidder’s qualifications by a contracting officer under para- 
graph 1-705.6(b) of the Armed Services Procurement Regulation to the Small 
Business Administration for consideration under the certificate of competency 
procedure before rejecting the bid for lack of responsibility as to capacity or 
credit does not preclude the certifying officer after issuance of the COC, which 
is conclusive as to the bidder’s capacity or credit, from considering factors out- 
side the scope of the COC, the contracting officer’s determination to submit the 
question of a bidder’s responsibility for COC consideration not constituting an 
irrevocable determination that a bidder was eligible for award but for factors 
as to which the COC would be conclusive; however, the determination of non- 


responsibility outside the scope of the COC must be supported by substantial 
evidence of lack of integrity, tenacity, or perseverance. 


To the Administrator, Small Business Administration, October 15, 


1963: 


We have received a letter of September 20, 1963, from your General 
Counsel concerning our decision B-151121, September 13, 1963 (43 
Comp. Gen. 257), in which we upheld the propriety of a determination 
of nonresponsibility by the contracting officer as to a small business 
firm on the basis of factors not covered by a certificate of competency 
after the contracting officer had submitted the matter to your agency 
for consideration under the COC procedure and a COC had been issued. 

It is expressed as your opinion that if grounds exist for a determina- 
tion of nonresponsibility based on factors outside the scope of the COC, 
such determination should be made by the contracting officer before 
referring the matter to the Small Business Administration. It is noted 
also that under par. 1-705.6(b), Armed Services Procurement Regula- 
tion, referral for COC consideration is applicable only where the con- 
tracting officer proposes to reject a bid for lack of responsibility as to 
capacity or credit alone. Finally in this connection, it is contended 
that the efficacy of the COC program will be seriously impaired unless 
the contracting officer is required to determine that the low bid is 
acceptable and the low bidder responsible except for factors included 
within capacity or credit prior to submitting the matter to your agency 
so that favorable COC consideration will mean that the bidder is 
eligible for award. Accordingly, clarification of our decision is re- 
quested and, specifically, our views as to whether the Small Business 
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Administration may accept a COC referral to mean that the procuring 
agency has determined that the bidder is otherwise qualified and will 
receive the award if a COC is issued. If present regulations are inade- 
quate our advice is requested as to revisions necessary to accomplish this 
purpose. 

We cannot say conclusively that in the situation considered in 
B-151121, September 13, 1963, 43 Comp. Gen. 257, the contracting 
officer had not made any determination at the time the matter was 
referred to your agency that the bidder’s performance record showed 
elements of nonresponsibility sufficient to justify rejection of his bid 
outside the scope of the COC. We did state in the cited decision that 
on the basis of the language of ASPR which you have noted and the 
referral of the matter by the contracting officer for COC consideration, 
we felt justified in concluding that the contracting officer had not, 
at the time he referred the matter to your agency, made any determina- 
tion that the bidder’s past performance record showed any such ele- 
ments of lack of responsibility as would not be covered by a COC. On 
the other hand it has been informally indicated that the COC referral 
arose out of the contracting officer’s misunderstanding as to the sig- 
nificance of the ASPR provision rather than any determination on his 
part that the factors governing his adverse determination of respon- 
sibility came within the scope of the COC. 

We find no basis to disagree with the conclusion that ASPR 
1-705.6(b) in its present form provides that a matter will be referred 
to your agency for COC consideration only when the contracting officer 
proposes to reject the bid for factors included in capacity or credit 
alone—factors upon which the COC would be conclusive. However, 
we find no basis in the regulation or otherwise to render such determi- 
nation by the contracting officer, once affirmed by submission under 
the COC procedure, irrevocable. The ASPR provision was adopted 
substantially in its present form effective January 4, 1960. In our 
decision 39 Comp. Gen. 868, decided June 22, 1960, we considered the 
validity of a negative determination as to a bidder’s responsibility by 
a contracting officer based on factors outside of capacity and credit 
after a COC had been issued in favor of the bidder. While we rejected 
the determination, our decision was based on the merits and not on the 
fact that the submission of the matter by the contracting officer for 
COC consideration constituted an irrevocable determination that the 
bidder was eligible for award but for factors as to which the COC 
would be conclusive. We think our holding in the decision of Sep- 
tember 13, 1963, is consistent with that position. 

It is not our function to prescribe the language or content of 
procurement regulations except as necessary to conform to the law. 
The regulations applicable to the matter decided in B-151121, 
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September 13, 1963, 43 Comp. Gen. 257, are the responsibility of the 
Secretary of Defense and subject to conformity with law, he is vested 
with a considerable degree of discretion in determining their contents. 
Undoubtedly the Secretary could by regulation give to a determination 
of a contracting officer subject to those regulations the degree of final- 
ity and irrevocability he deemed appropriate. 

However, we question the advisability of making this kind of admin- 
istrative determination ‘irrevocable even if only by the contracting 
officer himself. The doctrine of res judicata is properly applicable to 
the judicial process in the consideration of cases in controversy with 
the attendant adversary proceedings before a judge where each party 
can present his position and attack his opponent’s position through 
adequate counsel under well-established rules of evidence and subject 
to a rigid system of review. We question whether a similar degree 
of finality should be accorded to an administrative determination 
made by an official who may well be untrained in the law on the basis 
largely of correspondence of a more or less informal nature with other 
contracting officers and contract administrators without any of the 
protections inherent in the judicial process. We think it appropriate 
to note here that in reaching decisions our own respective agencies 
utilizing procedures more closely resembling those of a court than 
those employed by the contracting officer have not deemed it appro- 
priate to make them irrevocable. See, for example, B-137116, Decem- 
ber 3, 1958. 

We agree that, as a general proposition, the contracting officer should 
not be permitted to negate the authority of your agency under the 
COC procedure by the simple expedient of ascribing deficiencies in the 
record of performance of a bidder who has been issued a COC to 
factors not included within the scope of the certificate. It was for 
this reason that we stated in our decision of September 13, 1963— 

* * * Where a COC has been issued, a determination of nonresponsibility 

because of factors not included in the COC must be supported by substantial evi- 
dence to establish not only that a situation exists to justify the determination 
but that the situation results from such factors as lack of integrity, tenacity or 
perseverance. 
See, also, B-151407, September 25, 1963, 48 Comp. Gen. 298. We do 
not agree, however, that an attempt should be made to achieve the 
desired purpose by making irrevocable the contracting officer’s de- 
termination to justify a submission under the COC procedure. The 
establishment of such a rule of irrevocability may well result in dis- 
couraging submissions under the COC procedure with a consequent 
undermining of that function. 

The decision of September 13, 1963, was not intended in any way 
to limit or modify our holding in B-151269, August 8, 1963 (43 Comp. 
Gen. 140). It remains our view that a prior determination of non- 
responsibility is not determinative of a later question of responsibility. 
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See, also, B-151834, September 5, 1963, 43 Comp. Gen. 288. In 
B-151269, we had under consideration the question whether a bidder 
held not responsible under an earlier procurement because of a convic- 
tion for violation of the Fair Labor Standards Act, 29 U.S.C. 201, 
could be held not responsible under a subsequent procurement for the 
same conviction without debarment proceedings having been instituted 
in the interim. We pointed out that under FPR 1-1605(a) (i) —the 
procurement under consideration being subject to the Federal Procure- 
ment Regulations—the conviction constituted a cause for debarment. 
We also noted that under debarment proceedings the bidder would 
have notice and an opportunity to be heard and that these are not 
available in connection with the nonresponsibility determination by 
the contracting officer. See, also, B-150791, April 25, 1963. While 
the causes for debarment may be applied to determine such respon- 
sibility factors as integrity (89 Comp. Gen. 868, 872), the same cause 
should not ordinarily be used to justify a continuing determination 
of nonresponsibility unless debarment proceedings were instituted 
promptly after the first determination. However, the bases to justify 
a determination of nonresponsibility, even excluding the factors upon 
which a COC would be conclusive, are much more extensive in scope 
(see ASPR 1-903.1) than those which would support a debarment 
(ASPR 1-604.1(b)) or a suspension (ASPR 1-605.1). For example, 
a responsible bidder is required under ASPR 1-903.1(iv) to have a 
satisfactory record of integrity while the comparable grounds for de- 
barment or suspension are much more limited. There is no basis, how- 
ever, for concluding that debarment or suspension proceedings should 
be instituted under the rule set out at B-151269, August 8, 1963, 43 
Comp. Gen. 140, unless the grounds for the determination are included 
in the causes for debarment or suspension. Otherwise, the bidder’s 
responsibility, subject to the COC procedures where applicable, must 
be based on the nature of the work to be done and his capacity, credit, 
integrity, tenacity, perseverance and all other applicable factors as of 
the time of the procurement. 


[B-152643] 


Personal Services—Private Contract v. Government Personnel— 
Justification 


The award of a personal service short-term contract to receive, store, and dis- 
tribute blank income tax forms within an Internal Revenue Service District, 
the Government in addition to supplying warehouse space, packing materials, 
and operational facilities, to assign an instructional supervisor, and the con- 
tractor to supervise his employees and to be paid upon results to be accomplished 
rather than time worked would effect a proper contract if based upon adminis- 
trative determination that the arrangement would be more economically feasible, 
or necessary by reason of the unusual circumstances involved, the general rule 
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that purely personal services for the Government are required to be performed 
by Federal personnel under Government supervision being one of policy rather 
than positive law. 


To the Commissioner, Internal Revenue Service, October 17, 1963: 


Reference is made to letter dated October 7, 1963 (A : FM :O) from 
C. A. Alberding, Contracting Officer, requesting our decision as to 
the propriety of an enclosed proposed Invitation, Bid and Award 
from your San Francisco Regional Office. 

The Invitation, Bid and Award contemplates the establishment of 
a contract for the receipt, storage, and issue of blank income tax forms 
to points within the Los Angeles District of the Internal Revenue 
Service, San Francisco Region, for the period December 1, 1963, to 
April 15, 1964. The contractor would be required to pick up orders 
daily at the Federal Building, Los Angeles, fill the orders, and dis- 
tribute to Government agencies, banks, tax practitioners, and others 
requiring the forms in any bulk quantity. The distribution would be 
conducted from the Internal Revenue Service warehouse, Bell, Cali- 
fornia. At no additional cost to the Government the contractor would 
unload, receive, record, and place in stacks, shipments of tax forms 
forwarded to the warehouse at Bell, California, subsequent to the 
inception of the contract, and likewise provide a vehicle and driver 
for emergency transport of shipments between the Federal Building 
and the warehouse. The contractor also would maintain shelf stocks 
in the self-service area at the warehouse and furnish the Government 
a weekly inventory of forms on hand so that an adequate supply may 
be maintained. 

Shipments for delivery to post offices, banks, Government agencies, 
and Internal Revenue Service area offices would be at Government 
expense and would be accomplished by mail and General Services 
Administration drayage contracts. The contract appears to contem- 
plate that shipments to private parties requiring forms in bulk quan- 
tities would be made at their expense via parcel post or common 
carrier. 

Under the contract the Government would supply without cost to 
the contractor space for operation in the warehouse described above ; 
supplies such as wrapping paper, shipping cartons, envelopes, tape, 
twine, labels, etc.; and facilities such as scales, conveyors, furniture, 
and telephone service. 

For a period of not less than 1 month nor more than 2 months, 
the Government would assign a qualified supervisor for instructional 
purposes. The contractor would furnish his services for a specified 
price per thousand tax forms distributed. 

It is significant that the contract encompasses a relatively short 
period of time, although it may be presumed that such procedure 
may be repeated annually ; that subsequent to the instructional period, 
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the contractor would furnish direct supervision over his employees; 
and that the contract price would be based upon the results to be 
accomplished rather than the time actually worked. 

The general rule is that purely personal services for the Govern- 
ment are required to be performed by Federal personnel under 
Government supervision. See for example, 6 Comp. Gen. 140; 24 id. 
924; and 32 id. 427, which is cited in the letter. However, the 
requirement of this rule is one of policy rather than positive law 
and when it is administratively determined that it would be sub- 
stantially more economical, feasible, or necessary by reason of unusual 
circumstances to have the work performed by non-Government parties, 
and that is clearly demonstrable, we would not object to the procure- 
ment of such work through proper contract arrangement. 31 Comp. 
Gen. 372. 

Accordingly, if it is administratively determined that the pro- 
curement of the distribution services in question by proper contract 
arrangement would be substantially more economical, feasible, or 
necessary by reason of the circumstances involved we would not be 
required to object thereto. 


[B-151998] 


Contracts—Increased Costs—Government Activities—Test of State 
Pricing Statute 

Additional compensation claims for dairy products purchased by the United 
States in California predicated on the fact that the Government, which had 
brought a court action to determine the applicability of the California Milk 
Stabilization Law (California Agricultural Code, division 6, chapter 17, sec- 
tions 4200-4420), failed to respond to an application for a stay of action 
filed by the State of California in the Supreme Court of the United States 
thereby forcing the distributor to pay minimum producer prices and to make 
deliveries at contract prices, may not be paid in the absence of consideration, 
and the contracts containing no provision for price adjustment in the event 
the contractor should be obliged to pay minimum prices, the acceptance of 
the bids gave rise to valid and binding contracts vesting in the United States 
a legal right to performance at bid prices. 


To Vaughan, Brandlin, Robinson & Roemer, October 18, 1963: 


Reference is made to your letter of May 21, 1963, requesting, on 
behalf of the Knudsen Creamery Co. of California, Los Angeles, 
California, review of settlement dated February 1, 1962, which dis- 
allowed the company’s claim for $695.30 representing an additional 
amount alleged to be due on dairy products purchased during the 
month of September 1961 by the Veterans Administration Hospital, 
San Fernando, California, under contract No. V5104P-374. By letters 
dated June 26 and July 10, 1963, you advised our Office that the 
company was increasing the amount of its claim to $2,768.28 to cover 
the dairy products furnished during the period from October 1 to 
December 31, 1961. You also have requested, through the Veterans 
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Administration, review of settlement dated March 12, 1962, which 
disallowed the company’s claim for $2,523.35 representing an addi- 
tional amount alleged to be due on dairy products purchased during 
the same period by the Veterans Administration Hospital, Sepulveda, 
California, under contract No. V5240P-137. 

By invitation Nos. 62-1 and 62-6 the hospitals at San Fernando 
and Sepulveda requested bids for furnishing dairy products during 
the period beginning July 1 and ending December 31, 1961. The 
record indicates that Knudsen submitted the lowest bids on group “A” 
of each invitation and that on June 8 and 23, 1961, contract Nos. 
V5104P-374 and V5240P-137, respectively, were awarded to Knudsen. 

It appears that after completing its deliveries for the month of 
September 1961, Knudsen submitted to the contracting officer for 
payment two regular invoices and two special invoices for the dairy 
products furnished to the hospitals during that month. The record 
indicates that the two special invoices submitted by Knudsen were 
forwarded by the Veterans Administration (VA) to our Claims Divi- 
sion for settlement as claims for additional compensation under the 
contracts involved. By settlements dated February 1 and March 12, 
1962, the company’s claims for additional compensation were 
disallowed. 

In your letter requesting review you stated that you are assuming 
that the settlement of February 1, 1962, is to be deemed the contracting 
officer’s decision in the matter and that if such assumption is correct 
you wish to appeal to the Administrator of Veterans Affairs pursuant 
to the provisions of the disputes article, paragraph 12 of the General 
Provisions (Supply Contract), Standard Form 32, 1957 Ed., which 
was incorporated into the contract by reference. In our opinion the 
claim disallowed by the settlement involved basically a question of law 
and the settlement of course was issued by our Office. The settlement 
therefore may not be considered as the contracting officer’s decision in 
the matter. Further in that regard, we are of the opinion that there 
does not exist a disputed question of fact properly for final settlement 
as a dispute under paragraph 12 of the General Provisions of the 
contract pursuant to which the contracting officer is required to decide 
such matters and to furnish a copy of the written decision to the con- 
tractor who may then exercise the right of appeal. 

In your letter of October 30, 1962, to the contracting officer, you 
stated that in 1960 the United States brought a court action in the 
United States District Court for the Northern District of California, 
United States v. Warne (Director of Agriculture of the State of Cali- 
fornia), 190 F. Supp. 645 (1960), to determine the applicability of 
the California Milk Stabilization Law (California Agricultural Code, 
division 6, chapter 17, sections 4200-4420) to purchases made by the 
United States through Army and Air Force procurement officers of 
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milk and milk products from local producers and distributors for 
on-base consumption at certain military installations located in the 
State of California; and that by order of March 27, 1961, the district 
court enjoined officials of the California Department of Agriculture 
from enforcing its minimum wholesale price regulations against pro- 
ducers and distributors with respect to milk sold to the United States. 
You further stated that on May 17, 1961, the hospital at Sepulveda 
issued invitation No. 62-6 for furnishing dairy products and that 
relying on the decision of the district court, Knudsen, in response to 
the invitation, quoted prices which were below those set by the State 
of California; that subsequently California appealed to the district 
court to stay its injunction but without success; and that in May 1961, 
California renewed its motion for stay of the injunction, this time 
limiting its application for stay to the regulation of minimum pro- 
ducers’ prices, but that the United States resisted the application 
with success. It is further stated that in June 1961, California ad- 
dressed its motion for stay of injunction as to the laws and regulations 
establishing minimum producer prices to the United States Supreme 
Court and that the application was assigned to Mr. Justice Douglas; 
that at this stage of the proceedings for reasons then unknown, the 
Department of Defense reversed its legal position and requested the 
Solicitor General to apprise the Supreme Court of his intention not 
to resist the grant of stay requested by California; and that as a result, 
Mr. Justice Douglas, specifically noting that the United States had 
been accorded an opportunity but having filed no response to the ap- 
plication for stay, granted the partial stay of the injunction on July 3, 
1961, as requested by California. It is further stated that California 
then notified all distributors that commencing September 1, 1961, it 
would enforce minimum producer prices and that the net result of this 
action by the United States was to change the price of milk which the 
distributor (Knudsen) had to pay to the producer and at the same 
time demanding that Knudsen supply the milk products at the prices 
set forth in the contracts. 

You state that the United States has, as a matter of “procurement 
policy,” changed the facts upon which the invitations were let and 
the bids accepted by the United States; that these facts are not super- 
vening events nor unforeseen causes, but a deliberate course of conduct 
by the United States Government in waiving immunity from the price 
which the distributor had to pay but demanding the same immunity 
on the price which the distributor must receive on the resale of the milk 
products. You contend that the United States has been guilty of a 
grave injustice to Knudsen and that any attempt to enforce the con- 
tract price without recognition of the increase in the price from the 
producer to the distributor caused by the United States is a flagrant 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 395 


abuse of governmental and business ethics and a violation of these 
contracts. 

In a decision dated January 14, 1963, the Supreme Court of the 
United States held in Paul v. United States, 371 U.S. 245, that the 
California Department of Agriculture could not enforce its minimum 
wholesale price regulations against distributors with respect to milk 
sold to the United States for consumption at certain military instal- 
lations and paid for with appropriated funds. As one of the bases 
for its decision the Supreme Court stated that California’s price- 
fixing regulations were in conflict with the Federal procurement policy 
since the State policy effectively eliminates competition whereas the 
Federal policy requires competition. In this connection, see, also, 
United States v. Georgia Public Service Commission, 371 U.S. 285, 
decided by the Supreme Court on the same day as the Paul case. 

In the instant case the contracts did not contain any provisions for 
adjustment of the contract prices in the event the contractor should be 
obliged to pay the minimum prices to the milk producers. The only 
basis for the claims is that the Government did not elect to defend 
the position that the established minimum prices which the distribu- 
tors were required to pay to the milk producers did not apply where the 
distributors sold the milk and milk products to the Government. 
Even if the Government had elected to defend this position and the 
Court ruled against the Government, the contractor would be in the 
same position it now finds itself. The acceptance of the bids of 
Knudsen gave rise to valid and binding contracts and clearly vested in 
the United States the legal right to have the milk and milk products 
delivered at the bid prices specified therein. See Brawley v. United 
States, 96 U.S. 168; and Simpson v. United States, 172 U.S. 372. A 
Government contract may not be modified or amended except on the 
basis of additional consideration and in the interest of the United 
States. See United States v. American Sales Corporation, 27 F. 2d 
389, affirmed 32 F. 2d 141, and certiorari denied 280 U.S, 574; Pacific 
Hardware Co. v.United States, 49 Ct. Cl. 327, 335; Bausch & Lomb 
Optical Co. v. United States, 78 Ct. Cl. 584, 607. 

Accordingly, the settlements of February 1 and March 12, 1962, 
must be and are sustained. 


[B-151869] 


Pay—Retired—Re-retirement—Service Prior to November 12, 
1918 


The holding in Menocal v. United States, Ct. Cl. No. 63-61, decided April 4, 1962, 
that a member who prior to November 12, 1918 served as a midshipman with 
active duty from March 26, 1951, to March 2, 1953, following retirement on 
March 1, 1948, and who is re-retired with over 30 years of service, including 
the inactive service while on the retired list between the periods of active 
duty, was “hereafter retired” within the meaning of the fourth paragraph of 








396 DECISIONS OF THE COMPTROLLER GENERAL [48 


section 15 of the Pay Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.), 
and is entitled to retired pay computed at 75 per centum of his active duty pay 
at the time of retirement will be followed and applied as a precedent in admin- 
istrative settlements, providing the facts are the same; however, although 
the court in its decisions did not consider recall orders, no temporary or short 
periods of duty having been involved, claims for retirement benefits under the 
fourth paragraph of section 15, where prior to June 1, 1958 active duty after 
retirement is not a continuous period of at least 1 year, a condition prescribed 
in section 3(b) of the act of May 20, 1958 (37 U.S.C. 282 note), should be 
forwarded to the United States General Accounting Office for direct settlement. 


Pay—Retired—Re-retirement—Length of Second Tour of Duty 


A naval officer retired on July 1, 1956, and retained on active duty through 
June 30, 1958, who upon re-retirement, having served on active duty prior to 
November 12, 1918, within the meaning of the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942 (37 U.S.C. 115 (1958 Ed.)), was paid 
retired pay computed at 75 percent of the basic pay prescribed by the act of 
March 31, 1955 (37 U.S.O. 232), is without regard to Menocal v. United States, 
Ct. Cl. No. 63-61, decided April 4, 1962, entitled to retired pay computed at 
75 percent of the basic pay prescribed by the act of May 20, 1958 (37 U.S.C. 
232), the officer having met the service condition prescribed in section 3(b) of 
the 1958 act that members retiring or becoming entitled to retired pay prior 
to the effective date of the act who serve on active duty for a continuous period 
of at least 1 year, the active duty ending after the effective date of the act, are 
entitled to the recomputation of retired pay based on the rates of pay in that act. 


Pay—Retired—Re-retirement—Length of Second Tour of Duty 


A naval officer who upon retirement on February 1, 1947, having served as a 
midshipman prior to November 12, 1918, is paid retired pay computed at the 
rate of 75 percent of his basic pay, a rate he continues to receive subsequent to 
a period of active duty from July 5, 1952, through July 19, 1952, is not entitled 
to a recomputation of retired pay on the basis of Menocal v. United States, Ct. 
Cl. No. 63-61, decided April 4, 1962, from July 20, 1952, under the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942 (37 U.S.C. 115 (1958 
Ed.) ), section 3(b) of the act of May 20, 1958, requiring a continuous period of 
at least 1 year of service for entitlement to the recomputation of retired pay 
based on the rates in that act, and although the statutory provision does not 
govern the officer’s rights, section 3(b) is viewed as an expression of legislative 
intent to bar a re-retirement computation of retired pay unless the second tour 
of duty is at least of 1 year’s duration, in the absence of some other provision 
of law authorizing the recomputation. 


To Commander M. M. Alexander, Department of the Navy, 
October 21, 1963: 


By second indorsement dated June 21, 1963, the Comptroller of the 
Navy forwarded your letter of May 17, 1963, requesting a decision 
whether the rule applied by the Court of Claims in the case of Menocal 
v. United States, Ct. Cl. No. 63-61, decided April 4, 1962, may be 
followed in other like cases, such as the cases of Captain Robert E. 
Henderson, MC, USN, retired, 18450, and Captain William H. Mays, 
USN, retired, 34642. This request for an advance decision was as- 
signed Submission No. DO-N-710 by the Department of Defense 
Military Pay and Allowance Committee. 

The members seek the difference between the retired pay they have 
received and retired pay computed on the basis of the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942, approved 
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June 16, 1942, Ch. 413, 56 Stat. 368, as amended, 37 U.S.C. 115 (1958 
Ed.), which provides as follows (quoting from 37 U.S.C. 115) : 

The retired pay of any officer of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, or Public Health Service who served in any capacity 
as a member of the military or naval forces of the United States prior to No- 
vember 12, 1918, hereafter retired under any provision of law, shall, unless such 
officer is entitled to retired pay of a higher grade, be 75 per centum of his active 
duty pay at the time of his retirement. 

You report that Captain Henderson was placed on the retired list 
pursuant to the provisions of 34 U.S.C. 410d (1952 Ed.), in the rank 
of captain on July 1, 1956, but was retained on active duty through 
June 30, 1958. He had completed 18 years, 1 month, and 29 days of 
active service and 1 month and 2 days of inactive service on the date 
his name was placed on the retired list. Also, he was credited with 
4 years of constructive service under the act of April 30, 1956, Ch. 223, 
70 Stat. 119, 37 U.S.C. 233. Therefore, his service totaled 24 years, 
8 months, and 1 day on June 30, 1958. Since he served on active duty 
in the naval forces prior to November 12, 1918, within the meaning of 
the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, he has been paid retired pay computed at the rate of 75 percent 
of the basic pay established by the act of March 31, 1955, Ch. 20, 69 
Stat. 18, 37 U.S.C. 232 note, for a captain with over 22 years’ service, 
plus a 6 percent increase in his retired pay as provided by the act of 
May 20, 1958, Public Law 85-422, 72 Stat. 122, or at the gross monthly 
rate of $595.30 since July 1, 1958. You state that if the decision in 
the Menocal case may be followed, he will be entitled to retired pay at 
the gross monthly rate of $682.50 from July 1, 1958, computed at 75 
percent of the basic pay established by the act of May 20, 1958, for 
a captain with over 22 years’ service. 

Concerning Captain Mays you report that he was placed on the 
retired list pursuant to the provisions of 34 U.S.C. 410b (1946 Ed.), 
in the rank of captain on February 1, 1947. He had completed 28 
years, 7 months, and 24 days’ active service at the time. Thereafter, 
he served on temporary active duty for 15 days during the period 
July 5, 1952, through July 19, 1952, thereby increasing his total active 
service to 28 years, 8 months, and 9 days. Having served as a midship- 
man prior to November 12, 1918, Captain Mays had been paid retired 
pay computed at the rate of 75 percent of the basic pay and longevity 
of a captain with over 27 years’ service from February 1, 1947, through 
September 30, 1949. During the period October 1, 1949, through 
April 30, 1952, his retired pay was computed under section 511(b) of 
the Career Compensation Act of 1949, approved Ortober 12, 1949, Ch. 
681, 63 Stat. 829, 37 U.S.C. 311, on the basis of 29 years of service for 
percentage multiple purposes and over 26 years of service for basic 
pay purposes. He received a percentage increase in his retired pay of 
4 percent effective May 1, 1952, as provided by the act of May 19, 1952, 
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Ch. 310, 66 Stat. 79, 87 U.S.C. 232. Captain Mays received retired 
pay from July 20, 1952, at the same rate that he received prior to his 
recall to active duty. Effective April 1, 1955, his retired pay was 
recomputed on the basis of the basic pay provided by the act of 
March 31, 1955, Ch. 20, 69 Stat. 18, for his rank and years of service. 
On June 1, 1958, his retired pay was increased by 6 percent as provided 
by the act of May 20, 1958, Public Law 85-422, 72 Stat. 122. If the 
decision in the Menocal case governs his rights, he is entitled to retired 
pay computed on the basis of over 30 years’ service for basic pay 
purposes, including credit for his inactive service on the retired list, 
from July 20, 1952, under the provisions of the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942. 

In the Menocal case, the plaintiff entered the naval service as a 
midshipman on June 20, 1917. Thereafter, he served continuously 
on active duty in the Navy until March 1, 1948, when he was retired 
with the rank of rear admiral and was awarded the retired pay of 
acaptain. He served on active duty from March 26, 1951, to March 2, 
1953, when he was “re-retired,” at which time he had served more than 
27 years on active duty, and had total service in excess of 30 years, 
including more than 3 years of inactive service while on the retired list 
between periods of active duty. On his last day of active service, he 
was receiving the active duty pay of a captain in the Navy with 
service in excess of 30 years pursuant to section 202(b) of the Career 
Compensation Act of 1949, 37 U.S.C. 233(b). Upon “re-retirement” 
in 1953, he was awarded retired pay amounting to 70 percent of the 
active duty pay of a captain with more than 26 but less than 30 years 
of service. He sued for additional retired pay from February 1, 1955, 
in an amount equal to the difference between what’ he had been re- 
ceiving and the amount resulting from computation of his retired 
pay at 75 percent of the active duty pay of a captain with more than 
30 years of service. The court held that he was entitled to recover 
the additional retired pay as an officer “hereafter retired” within the 
meaning of the fourth paragraph of section 15 of the Pay Readjust- 
ment Act of 1942. The court’s opinion was based in part on the 
provisions of section 531(b) (34) of the Career Compensation Act of 
1949, 37 U.S.C. 115, which repealed all of the Pay Readjustment Act 
of 1942, with certain specific exceptions, including the fourth para- 
graph of section 15. 

By letter dated July 18, 1962, the Department of Justice advised us 
that the judgment against the Government in the Menocal case had 
become final since that Department had taken no further action with 
respect thereto. In these circumstances, we have concluded that we 
will follow the rule established in the Menocal case in the settlement 
of other similar cases. Accordingly, the Menocal case may now be 
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applied as a precedent in the administrative settlement of such cases, 
provided the facts are the same as those presented in that case. 

However, the cases in which the Court of Claims has concluded that 
a retired officer is entitled to re-retirement rights under the fourth 
paragraph of section 15 of the 1942 act, including the Menocal case, 
have involved situations where the retired officer involved served on 
active duty for a substantial period of time after retirement. While 
the court’s decisions do not disclose whether the orders recalling such 
officers to active duty are a relevant factor for consideration, the 
length of time served by the plaintiffs in those cases indicates that such 
orders did not contemplate temporary duty or duty for a short and 
limited period of time. It is not known how the court would decide 
the case (to state an extreme example) of an officer with service in 
World War I who voluntarily retired after 20 years of active service 
in 1946 and later was recalled to active duty for 1 day in 1956. 
In other words, would the court hold in such a case that a retired 
officer who served on active duty for only 1 day was re-retired when 
his duty for that 1 day was completed, or would it consider that 
such active duty involved nothing more than an order to, and release 
from, active duty? Cf. Harbay v. United States, 138 Ct. Cl. 284. It 
seems doubtful the Congress intended that under such circumstances 
a retired officer who so serves on active duty for 1 day should re- 
ceive, or that the court would hold that upon his release from active 
duty he was entitled to, re-retirement benefits; that is, retired pay 
computed at the rate of 75 percent of the pay prescribed in the act 
of March 31, 1955, for an officer with over 30 years of service. 

Hence, while it appears that the length of time a retired officer 
serves on active duty after retirement or the temporary or permanent 
nature of that duty may be a determining factor in these fourth- 
paragraph cases, at the present time there is no way of knowing the 
minimum period, if any, the court would adopt as a basis for granting 
re-retirement rights under section 15 of the 1942 act or whether in 
any case involving only temporary active duty after retirement the 
court would grant such rights. It is noted that under section 3(b) 
of the act of May 20, 1958, a member who retired or became entitled 
to retired pay prior to the effective date of the act who serves on 
active duty for a continuous period of at least 1 year and whose 
active duty ends after the effective date of that act, is entitled to recom- 
putation of his retired pay based on the rates of pay in that act. While 
that statutory provision does not govern the rights of Captain Mays, 
it contains some indication of the legislative intent and it is suggested 
that all claims for re-retirement benefits under the fourth paragraph 
of section 15 of the 1942 act, which involve active duty after retire- 
ment of less than 1 year prior to June 1, 1958, should be forwarded 
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to this Office for direct settlement, together with a copy of the orders 
directing such retired officer to report for active duty. 

While we view Captain Mays’ claim as too doubtful to warrant 
payment, it appears that Captain Henderson met the conditions pre- 
scribed in section 3(b) of the 1958 act and that he is entitled to the 
benefits there prescribed. Hence, he became entitled to retired pay at 
the rate of $682.50 per month commencing July 1, 1958, without 


regard to the Menocal case. 

We view section 3(b) of the 1958 act as an expression of legislative 
intent to bar a re-retirement recomputation of retired pay following a 
tour of active duty ending on or after the effective date of the 1958 act, 
unless such tour is of at least 1 year’s duration, in the absence of 
some other provision of law authorizing such recomputation. Com- 
pare 10 U.S.C. 1402. Hence, we are of the opinion that a member 
who is released from active duty on or after June 1, 1958, must have 
served on active duty for a continuous period of at least 1 year in 
order to be entitled to the retirement recomputation benefits of the 
Menocal case. Your question is answered accordingly. 


[B-152395] 


Pay—Promotions—Effective Date—Reservists—While on Ex- 
tended Active Duty 


A second lieutenant in the Army Reserve who while serving on active duty is 
temporarily promoted to the grade of first lieutenant pursuant to section 515(c) 
of the Officer Personnel Act of 1947 is not entitled to the pay and allowances of 
the higher grade prior to the promotion action on the basis of amendatory orders 
purporting to make the temporary promotion retroactively effective from date 
of entrance on duty, section 333(a) of the Reserve Officer Personnel Act en- 
titling a Reserve officer who is promoted while on active duty to the pay and 
allowances of the higher grade only when contemporaneously ordered to serve 
on active duty in the higher grade or temporarily promoted to that grade, and 
the amendatory orders authorizing the promotion of the officer to the higher grade 
from the date of his entrance on duty not changing the fact that the officer was 
ordered to active duty in the Reserve grade of second lieutenant and that he 
served in that grade until temporarily promoted to the grade of first lieutenant, 
the promotion was not retroactively effective. 


To Captain Jerome C. Meader, Jr., October 21, 1963: 


Reference is made to your letter of August 26, 1963, requesting a 
review of your claim for additional pay and allowances as a first lieu- 
tenant for the period September 6, 1955, to January 28, 1956, based on 
a retroactive Reserve promotion, which was disallowed by our Claims 
Division under date of February 7, 1961. 

By Special Orders No. 173, Department of the Army, Washington, 
dated August 30, 1955, you were directed to report for an extended tour 
of active duty effective September 6, 1955, in the grade “currently held 
as Reserve commissioned officer of the Army.” Your Reserve grade was 
shown on the orders as second lieutenant. By Special Orders No. 21, 
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Department of the Army, Washington, January 30, 1956, while 
serving on active duty, you were temporarily promoted and commis- 
sioned a first lieutenant in the Army of the United States under the 
provisions of section 515(c) of the Officer Personnel Act of 1947, Ch. 
512, 61 Stat. 907, 10 U.S.C. 506d (1952 Ed.). Thereafter you received 
the active duty pay and allowances of a first lieutenant by reason of 
your temporary grade. Letter orders dated August 16, 1960, pur- 
ported to amend your orders of August 30, 1955, to show that the 
Reserve grade then held by you was first lieutenant rather than second 
lieutenant. 

The record in this Office includes a copy of a letter from the Com- 
mander, Headquarters, 66th Artillery Group (Air Defense), Ellsworth 
AFB, S. D., August 3, 1960, addressed to the Adjutant General, in 
which it is stated that you were promoted as a Reserve officer to the 
grade of first lieutenant, effective July 1, 1955, with date of rank 
May 21, 1954, by letter orders of the Department of the Army dated 
August 20, 1956, pursuant to Army Regulations 135-155 under author- 
ity of the Reserve Officer Personnel Act of 1954 (approved Septem- 
ber 3, 1954, Ch. 1257, 68 Stat. 1147, as amended by the act of June 30, 
1955, Ch. 247, 69 Stat. 218, 50 U.S. Code 1181-1399 (1952 Ed., Supp. 
V)). That act authorizes the promotion of a second lieutenant of the 
Army Reserve to the Reserve grade of first lieutenant upon completion 
of 3 years of promotion service regardless of a vacancy in that grade. 
Presumably you had completed 3 years of promotion service as a second 
lieutenant on or before July 1, 1955. However, since you had not been 
promoted prior to reporting for active duty in September 1955, the 
grade actually held by you at the time of reporting for active duty was 
second lieutenant. 

Section 207 of the Reserve Officer Personnel Act, 50 U.S.C. 1197 
(1952 Ed., Supp. V), provides that Reserve officers thereafter ordered 
to active duty shall be so ordered in the grades held by them as Reserve 
officers, with an exception authorizing active duty in a higher tem- 
porary grade. Section 303(b), 50 U.S.C. 1223(b) (1952 Ed., Supp. 
V), provides that a promotion may be made effective before, on, or 
after the date accomplished, and the officer shall be entitled to the 
pay and allowances of the higher grade from such effective date. 
However, section 333(a) of that act, as amended by the act of June 30, 
1955, Ch. 247, 69 Stat. 222, 50 U.S.C. 1273 (1952 Ed. Supp. V), 
provides as follows: 


SEC. 333. (a) A Reserve officer on active duty who is promoted to a grade 
higher than that in which he is serving shall continue to serve on active duty 
in the grade in which he was serving immediately before that promotion and 
shall, unless he expressly declines such promotion, be deemed to have accepted, 
effective on the date of such promotion, a temporary appointment in the grade 
in which serving. If he does not desire to continue on active duty in the grade 
in which serving, he may, except as provided in subsection (b) hereof, elect to be 
relieved from active duty and shall be promoted on the day subsequent to such 
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relief or on the day he would have been promoted had he remained on active 
duty, whichever is the later. If his relief from active duty occurs subsequent 
to the date he would have been promoted had he remained on active duty, he 
shall be credited with the amount of promotion service that he would have had 
if he had remained on active duty and been promoted. 


It seems clear that Congress did not intend that a Reserve officer 
who is promoted while on active duty should be paid the pay and 
allowances of the higher grade unless he is contemporaneously ordered 
to serve on active duty in the higher grade or is temporarily promoted 
to that grade. The amendatory orders in your case did not change 
the fact that you were ordered to active duty in the Reserve grade 
of second lieutenant actually held by you and that you served on 
active duty in that grade until receipt of your temporary promotion 
on January 30, 1956, to the grade of first lieutenant in the Army 
of the United States. Enclosed is a copy of our decision of Septem- 
ber 29, 1960, B-143510, involving a similar situation in the case of 
an Air Force Reserve officer. 

The disallowance of your claim is sustained. 


[B-151926] 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Refund Upon Retirement 


A member of a Regular component of the uniformed services, as well as a 
reservist, upon completion of 20 or more years of active service is required upon 
retirement to refund 75 percent of the readjustment pay received as a member 
of a Reserve component after June 28, 1962, section 1(4) of the act of June 28, 
1962 (50 U.S.C. 1016(c)), providing for the deduction of 75 percent of the 
readjustment payment received by a reservist from his retired pay when quali- 
fying for retirement under any provision of Titles 10 and 14, United States 
Code, contemplating deduction of readjustment pay received from the retired 
pay of both Regular and Reserve members of the uniformed services. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Recoupment From Retainer Pay 


Upon the retirement of members of the uniformed services under any provision of 
Titles 10 and 14 of the United States Code, the deduction from retired pay 
required by section 1(4) of the act of June 28, 1962 (50 U.S.C. 1016(c)), of 75 
percent of the readjustment pay received by a member of a Reserve component 
after June 28, 1962, must be made from the retainer pay of an enlisted mem- 
ber following his transfer to the Fleet Reserve or Fleet Marine Corps Reserve 
upon completion of 20 or more years of actual active service, the Fleet Reserve 
being a form of retired status in which Regular Navy and Marine Corps en- 
listed personnel are placed upon completion of 20 or more years of service 
with an obligation to serve on actual duty until completion of 30 years, and 
the legislative history of the act evidencing no intent to defer recoupment of 
readjustment payment when members become entitled to monthly retirement 


benefits on account of military service, deductions for readjustment pay are 
required to be made from retainer pay. 


Pay—Readjustment Payment to Reservists on Involuntary 
Release—Recoupment from Retainer Pay 


A member transferred to the Fleet Reserve or Fleet Marine Corps Reserve after 
June 28, 1962, and prior to the completion of 20 years of active service has 
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qualified for “retired pay” within the meaning of section 1(4) of the act of 
June 28, 1962 (50 U.S.C. 1016(c)) and his retainer pay is subject to deduction 
for any prior readjustment payment made to him, 10 U.S.C. 6330(d) providing 
that an enlisted member of the Navy or Marine Corps having less than 20 years 
of actual service, but otherwise eligible, may be transferred to the Fleet Reserve 
or Fleet Marine Corps Reserve and, therefore, becoming entitled to the rights, 
benefits, and privileges accorded transferees having 20 or more years of active 
service, the member also is subject to the same obligations and responsibilities. 


To the Secretary of Defense, October 22, 1963: 


Reference is made to letter of June 26, 1963, from the Deputy 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on four questions stated and discussed in Committee Action No. 323 
of the Department of Defense Military Pay and Allowance Committee 
concerning the mandatory deduction of a readjustment payment made 
pursuant to the act of June 28, 1962, Public Law 87-509, 76 Stat. 120, 
50 U.S.C. 1016, from the retired pay of a member of a Regular com- 
ponent who, after receipt of readjustment pay, retires with 20 or 
more years of active service. The first question is as follows: 

1. Must 75 percent of the readjustment pay received by a member of a Reserve 
component after 28 June 1962 be deducted from the retired pay to which he is 
entitled following his nondisability retirement under any provision of title 10, 


United States Code, as a member of a Regular component upon the completion of 
20 or more years of active service? 


Section 1(4) of the act of June 28, 1962, amended section 265(c) 
of the Armed Forces Reserve Act of 1952, as added by the act of 
July 9, 1956, Ch. 534, 70 Stat. 518, 50 U.S.C. 1016(c), and provides 
as follows: 

A member of a reserve component who has received a readjustment payment 
under this section after the date of enactment of this amended subsection and 
who qualifies for retired pay under any provision of title 10 or title 14, United 
States Code, that authorizes his retirement upon completion of 20 years of active 
service, may receive that pay subject to the immediate deduction from that 
pay of an amount equal to 75 percent of the amount of the readjustment payment, 
without interest. 

We have found nothing in the legislative history of the 1962 act 
indicating that Congress intended to require deductions only from the 
retired pay of Reserve members retiring as such on and after June 28, 
1962, on the basis of 20 or more years of active service. Rather, 
the legislative history shows that during the course of the hearings 
frequent mention was made of Reserve officers enlisting after their 
release from active duty and qualifying for “Title II” retired pay 
on the basis of 20 or more years of active service. “Title II” is appli- 
cable to both Regulars and Reserves. Also, one purpose of the 1962 
law was to equalize the treatment of Regulars and Reserves with 
respect to recovery of severance pay from retired pay. Accordingly, 
in view of the broad wording used in section 1(4), quoted above, it 
seems apparent that Congress contemplated that the deduction should 
be made from the retired pay of Regulars as well as Reserve members. 


758-984 O-65—28 
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See H. Rept. No. 1007 and S. Rept. No. 1096 on H.R. 8773, which 
became the 1962 act. Question 1 is answered in the affirmative. 


Question 2 


2. If the answer to question 1 is in the affirmative, must the deduction be made 
from the retainer pay of an enlisted member following his transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve upon the completion of 20 or more years 
of actual active service? 

In a decision of May 10, 1923, 2 Comp. Gen. 743, we held that the 
retainer pay paid to transferred members of the Fleet Naval Reserve 
(now Fleet Reserve) was retirement pay given for less than 30 years’ 
service within the meaning of a statute which prohibited payment of 
disability compensation to a person receiving retirement pay. Our 
decision of September 30, 1926, 6 Comp. Gen. 223, reiterates that 
holding and points out that retainer pay, being based on length of 
service alone, with the rates fixed in relation to the rates of active 
service pay, had practically all the elements of retirement pay. See, 
also, 26 Comp. Gen. 152, 157. 

The committee reports on the bill which became the 1956 act stated 
that a reservist who is on active duty and is within 2 years of quali- 
fying for “retirement pay” should not be involuntarily released from 
active duty before he qualifies for that pay (unless his release is 
approved by the Secretary of the department concerned). Sce page 1, 
H. Rept. No. 1960, and page 5, S. Rept. No. 2288, on H.R. 9952, 84th 
Cong., which became the 1956 act. The provision of the bill referred 
to concerned a reservist who “is within two years of qualifying for 
retired pay, retirement pay, or retainer pay.” 

Similarly, subsection (b) (4) of the 1956 act, 50 U.S.C. 1016(b) (4), 
prohibited payment of readjustment payment to a reservist who is 
immediately eligible for “retired pay, retirement pay, or retainer pay,” 
and subsection (c), 50 U.S.C. 1016(c), provided that acceptance of 
readjustment pay should not deprive a person of any “retired pay, 
retirement pay, retainer pay, or other retirement benefits” to which 
he would otherwise become entitled. 

One of the principal purposes of the act of August 10, 1946, 60 Stat. 
993, 10 U.S.C. 6330 note, was “to equalize retirement benefits for 
enlisted personnel of the Navy with that provided for enlisted person- 
nel of the Army.” See page 1, H. Rept. No. 2720 on S. 2460, 79th 
Cong., which became the act of August 10,1946. That law authorized 
the retirement of Army enlisted members who had completed 20 years 
of active service with retired pay at the rate of 24% percent of active 
duty pay multiplied by the number of years of active service, plus 
an additional 10 percent for extraordinary heroism, with an obligation 
to perform such periods of active duty as may be prescribed by law 
until the completion of 30 years of service, active and inactive. Similar 


nen a te 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 405 


benefits were prescribed for enlisted members of the Navy. Instead 
of being immediately retired upon completion of 20 or more years of 
service, however, Navy members are transferred to the Fleet Reserve 
with retainer pay and an obligation to serve on active duty as pre- 
scribed by law until the completion of 30 years of service, active and 
inactive, at which time they are retired with retired pay. There is no 
substantive difference between the status of such retired Army enlisted 
members and members of the Fleet Reserve prior to the completion 
of 30 years of service, although there is a difference in the nomencla- 
ture applied to them. To deduct the readjustment payment from the 
retired pay of such a retired Army enlisted member and not from the 
retainer pay of a member of the Fleet Reserve would in this respect 
defeat the purpose of the 1946 act and result in discrimination between 
them. 

In explaining the nature of the Fleet Reserve, Senator Russell, 
Chairman of the Senate Committee on Armed Services, in connection 
with H.R. 11504, 85th Cong., which became the act of August 1, 1958, 
Public Law 85-583, 10 U.S.C. 6330, and made naval reservists eligible 
for transfer to the Fleet Reserve with retainer pay, said: 

* * * The purpose of this bill is to extend to naval enlisted career reservists 
the same retirement benefits of Regular enlisted personnel by authorizing after 
at least 20 years of active service their transfer to the Fleet Reserve which is the 
form of retired status in which Regular Navy and Marine Corps enlisted person- 
nel are placed when they retire with between 20 and 30 years of active service. 
See page 36 of the Senate Hearings on H.R. 11504, 85th Cong. That 
law amended 10 U.S.C. 6327 to provide that a member eligible for 
retirement under another provision of law or for transfer to the Fleet 
Reserve is entitled to elect which of these benefits he is to receive. 

Section 102(b) of the Career Compensation Act of 1949, 63 Stat. 
804, 37 U.S.C. 231(b), provided that the words “retired person” 
includes members of the Fleet Reserve who are in receipt of retainer 
pay. Sections 511 and 516 of that act, 37 U.S.C. 311 and 10 U.S.C. 
1402, respectively, provided identical treatment of retired members 
and members of the Fleet Reserve with respect to computation of 
retired and retainer pay under that act and increases in such pay on 
account of additional service on active duty. See Harbay v. United 
States, 138 Ct. Cl. 284 (1957). 

Chapter 571 of Title 10, U.S. Code, entitled “Voluntary Retire- 
ment,” covers not only retirement of members with retired pay for 
length of service, but also the transfer of enlisted members to the Fleet 
Reserve with retainer pay. Similarly, subsection 2(d) of the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 501, 37 
U.S.C. 371(d) (1952 Ed., Supp. II), provided that the term “retired 
member” includes a member who “is or has been awarded retired, re- 
tirement, or retainer pay” and subsection 2(g), 37 U.S.C. 371(g) 
(1952 Ed., Supp. II), provided that the term “retired pay” includes 
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retainer pay. Similar provisions were contained in the Dependents’ 
Medical Care Act approved June 7, 1956, 70 Stat. 250, 37 U.S.C. 401 
note (1952 Ed., Supp. V). 

In recommending enactment of the 1962 law requiring deduction of 
the readjustment pay from retired pay, the Department of Defense 
used the term “retired pay” generically to include “retired pay, retire- 
ment pay, retainer pay, or other retirement benefits” mentioned in sub- 
section (c) of the 1956 law. See proposal (c) in the Department of 
Defense letter of August 4, 1961, in H. Rept. No. 1007 and S. Rept. 
No. 1096 on H.R. 8773, which became the 1962 act. The 1962 law also 
requires deduction of the readjustment payment from any disability 
compensation to which the member is entitled upon the same release 
from active duty. 

Thus it seems clear that the Congress intended that the readjust- 
ment payment should be deducted immediately when a member be- 
comes entitled to monthly payments of retirement benefits based on 
the active service for which the member receives that payment. There 
is no evidence in the legislative history or in the statute indicating that 
recoupment of the readjustment payment should be deferred in any 
case where the member becomes entitled to any monthly retirement 
benefits on account of his military service. 

Question 2 is answered in the affirmative. 

Our decision of November 27, 1961, 41 Comp. Gen. 337, cited in Com- 
mittee Action No. 323, related to the computation of the retired pay 
of a Marine Corps member who was transferred to the temporary dis- 
ability retired list of the Marine Corps, a special limited temporary 
status, although he was eligible for transfer to the Fleet Marine Corps 
Reserve, and is not for application here. 

Question 3 


8. If the answer to question 2 is in the affirmative, must the deduction be made 
from the retainer pay of an enlisted member following his transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve upon the completion of less than 20 years 
of actual active service? 


It is provided in 10 U.S.C. 6330(d) that, for the purpose of com- 
puting the “20 or more years of active service” for eligibility of en- 
listed members for transfer to the Fleet Reserve and Fleet Marine 
Corps Reserve, a part of a year that is 6 months or more is counted as 
a whole year, a completed minority enlistment is counted as 4 years of 
active service, and an enlistment terminated within 3 months before 
the end of the term of enlistment is counted as active service for the full 
term. Thus, under that provision of law an enlisted member of the 
Navy or Marine Corps having less than 20 years of actual active 
service, but who is otherwise eligible, may be transferred to the Fleet 
Reserve or Fleet Marine Corps Reserve. Immediately upon such 
transfer he becomes entitled to all rights, benefits, and privileges 
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provided by law in the same manner as transferees having 20 or more 
years of active service and by the same token he becomes subject to the 
same obligations and responsibilities which such transferees assume 
under applicable provisions of law. Therefore any member trans- 
ferred to the Fleet Reserve or Fleet Marine Corps Reserve after 
June 28, 1962, and prior to his completion of 20 years of active service 
has qualified for “retired pay” within the meaning of section 1(4) of 
the act of June 28, 1962, and we must hold that his retainer pay is sub- 
ject to deduction for any prior readjustment payment made to him 
under that provision of law. 

In Committee Action No. 323 concerning this question our attention 
was directed to our decision of July 19, 1960, 40 Comp. Gen. 18, and 
Akol, et al. v. United States, Ct. Cl. No. 564-57, decided May 10, 1963. 
Our decision of July 19, 1960, concerned the question of the recoup- 
ment of the reenlistment bonus from an enlisted member of the Navy 
who before completing 20 years of actual active service transferred to 
the Fleet Reserve. We concluded that, while eligibility for transfer 
to the Fleet Reserve with the right to receive and compute retainer pay 
of such member is based on 20 years’ actual and constructive service, 
constructive service is not creditable in determining when a member 
completed 20 years of active service for the purpose of the reenlistment 
bonus within the contemplation of the applicable provisions of 37 
U.S.C. 239 and, therefore, recoupment of the unearned portion of the 
reenlistment bonus was required. Since that decision relates solely 
to the question of crediting constructive service for the purpose of 
determining whether a member completed 20 years’ service within the 
meaning of a statute relating to reenlistment bonus, 37 U.S.C. 239 
(1958 Ed.), it is not relevant in considering the application of section 
1(4) of the act of June 28, 1962. Similarly in the Axol case the Court 
of Claims held that a statutory provision that fractions of one-half 
a year or more should be counted as a whole year for the purpose of 
computing retired pay has no bearing in determining eligibility to re- 
ceive retired pay as a member who has completed “at least twenty 
years of active service” under the provisions of subsection 402(f) of 
the Career Compensation Act of 1949, approved October 12, 1949, 
Ch. 681, 63 Stat. 820, 37 U.S.C. 272(f) (1952 Ed.). The holding 
stated above is not inconsistent with the conclusion reached in those two 
decisions. This question, accordingly, is also answered in the 
affirmative. 

Question 4 
4. If the answer to question 2 or 3 is in the negative, must the deduction be 


made from the retired pay to which the member is entitled following his trans- 
fer to the retired list from the Fleet Reserve or Fleet Marine Corps Reserve? 


In view of the answers to questions 2 and 3, an answer to this ques- 
tion is unnecessary. 
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Military Personnel—Retired—Contracting With Government— 
Liaison Activities 

The contacts initiated by a retired Regular officer of the Armed Forces on behalf 
of his company with procurement and budget personnel of the Government to 
discuss general trends in the military environment that do not contemplate the 
selling activities from which retired officers are restricted for a period of 3 years 
under 5 U.S.C. 59¢e and 37 U.S.C. 801(c), nevertheless is considered employment 
within the prohibitory statutes, paragraph 1.C. 2(d) of the Defense Department 
Directive 5500.7, May 17, 1963, defining selling as “any other liaison activity with 
a view toward the ultimate consummation of a sale although the actual contract 
is subsequently negotiated by another person,” and, therefore, the officer initiating 
contacts with the Department of Defense or the military departments and 
establishments in the performance of his duties is not entitled to receive retired 
pay while employed in any such position with his company during the 3-year 
period following retirement. 


To the Secretary of Defense, October 24, 1963: 


Reference is made to letter of July 26, 1963, from the Assistant Sec- 
retary of Defense (Comptroller), requesting a decision as to whether 
the provisions of 5 U.S.C. 59c preclude the payment of retired pay to 
a retired Regular officer of the Armed Forces who, during the period 
fixed by that law, is engaged in the business activities discussed in Com- 
mittee Action No. 325 of the Military Pay and Allowance Committee, 
Department of Defense. 

Section 59c, Title 5, of the United States Code (1958 Ed., Supp. IV), 
as amended by Public Law 87-777, 76 Stat. 777, approved October 9, 
1962, which increased from 2 to 3 years the period prescribed therein, 
provides as follows: 


No payment shall be made from appropriations in any Act to any officer on 
the retired lists of the Regular Army, Regular Navy, Regular Marine Corps, 
Regular Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public 
Health Service for a period of three years after retirement who for himself or for 
others is engaged in the selling of or contracting for the sale of or negotiating 
for the sale of to any agency of the Department of Defense, the Coast Guard, the 
Coast and Geodetic Survey, and the Public Health Service any supplies or war 
materials. 

Substantially the same provisions are now contained in 37 U.S.C. 
801(c). 

In our decision of November 8, 1962, 42 Comp. Gen. 236, B-149705, 
we noted that the legislative history of the amending statute did not 
indicate that the terms used in 5 U.S.C. 59¢ had been improperly in- 
terpreted or applied in decisions and regulations pertaining thereto or 
that any change in such respect should be made in the administration 
of the new law. In reporting on H.R. 11217, which became Public Law 
87-777, supra, the Senate Armed Services Committee, on page 4 of 
S. Rept. No. 1979, stated that the bill “in no way enlarges the 
scope of selling activities now prohibited by law or regulation on the 
part of retired officers” and cited the definition of the term “selling”- 
contained in paragraph VI.B of Department of Defense Directive No. 
5500.7, December 12, 1961, as being based upon the applicable 
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provisions of law and their interpretation. The word “selling” is now 
defined with minor modifications in paragraph I.C.2 of Inclosure 3-C 
to Department of Defense Directive 5500.7, May 17, 1963, in connec- 
tion with the provisions of 5 U.S.C. 59¢ and 37 U.S.C. 801(c), as 
follows: 


For the purpose of this statute, “selling” means: 

a. Signing a bid, proposal, or contract ; 

b. Negotiating a contract; - 

e. Contacting an officer or employee of any of the foregoing departments or 
agencies for the purpose of : 

(1) Obtaining or negotiating contracts, 

(2) Negotiating or discussing changes in specifications, price, cost allowances, 
or other terms of a contract, or 

(3) Settling disputes concerning performance of a contract, or 

d. Any other liaison activity with a view toward the ultimate consummation 
of a sale although the actual contract therefor is subsequently negotiated by 
another person. 


In the Committee Action it is stated that within the 3-year period 
from retirement the retired officer was employed as a Planning and 
Evaluation Manager with a company which sells to Department of 
Defense agencies and the duties of that position were essentially car- 
ried over into his new assignment as Staff Assistant-Military Systems, 
Planning and Evaluation, the responsibilities of which are described 
therein as follows: 

Study, analyze and project defense and civilian space requirements and related 
economic environments to enable the Division to properly select technical ob- 
jectives, research and development projects, product lines and specific products 
and services. Maintain in current form a list of potential military Astronautics 
business opportunities. Relate Division position to customer’s present and poten- 
tial requirements and recommend courses of action to correctly orient Division 
position to better serve customer needs. Advise and recommend courses of ac- 
tion to department and project managers in the conduct of their liaison with 
government agencies. Evaluate the quality of Division performance on military 
contracts and assist the Division in attaining and maintaining a correct image 
and superior reputation for performance. Coordinate with and assist Division 
personnel in the preparation of proposals to insure meeting military technical 
requirements. Study the military environment and keep Division personnel 
advised of trends, changes in policies and practices, reorganizations and shifts 
in areas of responsibility to the end that the Division be kept current on the 
overall military picture and alert to the changes in requirements and necessary 
alterations in Division business practices. This position shall not have responsi- 
bility for marketing of Division products or services; nor for any phase of con- 
tract negotiation or settlement; nor for selling in any form. 

The responsibilities of the position as so described do not involve 
any of the activities contemplated by the above-quoted definition of 
selling. The statement of responsibilities of the prior position, how- 
ever, included a requirement that the retired officer “make and super- 
vise contacts with all levels of government space agencies and private 
industrial concerns for the purpose of keeping the Division fully in- 
formed on new developments.” In explanation of this requirement, 
the retired officer stated that the provision also applied to Department 
of Defense agencies and that the word “supervise” was used in the 


sense of keeping division personnel aware of where certain 
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responsibilities lie within the Department of Defense and advising 
them as to what level of authority to make contact, etc. 

It is stated in the Committee Action that in both the prior and 
present positions the officer initiates contacts with personnel of the 
Department of Defense and military departments including command 
officers of Air Force installations, and personnel whose positions are 
in the procurement and production, operations, research and tech- 
nology, systems, development planning, and logistics fields. 

The retired officer explains that the purpose of these contacts with 
Department and installation personnel is to discuss general trends in 
the military environment, limited to such subjects as: 

Organization changes including chain of command, shifts of responsibility, 


identification of personnel assignments and location of various program manage- 
ment offices. 


Procurement procedures to include policy changes, type of program manage- 
ment preferred, offices of responsibility for various programs, etc. 

DOD Program Package Budget to include scope,.format, import on military 
programs and requirements, etc. 

Space program to include the roles of NASA and the Air Force and impact 
on future military roles and missions. 

Consolidation of authority in DOD and how it would affect traditional service 
roles, missions and methods of operation. 

The shift of policy in regard to creation of additional forces for the conduct 
of limited war as opposed to former policy of fighting limit wars with assets 
from our general war forces. 

Role of the Aerospace Corporation in Air Force Management. 

Policies and procedures relative to logistics support of weapon systems during 
development and initial operating capability phases prior to responsibility passing 
to the Logistics Command. 

The Committee Action refers to that portion of the definition of 
“selling” contained in part “d” above concerning any other liaison 
activity with a view toward the ultimate consummation of a sale. It 
notes that the case considered in 41 Comp. Gen. 799, in which we held 
that sales activities were not shown on the part of a retired officer who 
initiated no contacts with Department of Defense personnel and 
whose duties were merely of an analytical nature aimed at knowing 
what is going to be bought and what future requirements might be, 
differs from the present case to the extent that the officer in the present 
case does initiate contacts with the Department of Defense or the 
military departments and establishments in the performance of his 
duties. As to this difference it is pointed out in the Committee Action 
that we held in decision of August 8, 1962, 42 Comp. Gen. 87, that no 
“selling” as contemplated by the statute and Department of Defense 
Directive 5500.7 was involved in certain types of employment discussed 
therein although in the course of some business transactions contacts 
were made between the employed retired officer and personnel of the 
military departments, and the view is expressed that the instant case 
appears to be analogous to the type of case described in that decision as 


follows: 
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1. The maintenance of lines of communication between the corporation and 
those government agencies with which the corporation does business. In varying 
degrees, all the corporations concerned do business with the Navy. The retired 
officers concerned have no authority to negotiate contracts or to execute any 
contracts of sales. * * * in some instances their contracts of employment con- 
tain an injunction that they will engage in no activities prescribed by law or 
governmental regulations involving conflict of interest. Communication between 
corporations and the Government may involve complexities which are time con- 
suming and costly if conducted on a trial and error basis. The service the 
retired officer renders is to reduce the time and money loss factor inherent in the 
communications process. ; 


In this regard we said in the decision that : 


On the basis of such description there appears to be little basis for a con- 
clusion that the activities required of the officers are sales activities for pur- 
poses of the statute. If, however, in maintaining the lines of communication 
between the corporation and the Department of the Navy the retired officer 
in fact initiates any contacts with the Navy for any of the purposes enumerated 
in the above-quoted provisions of Department of Defense Directive 5500.7, 
he would be subject to the statute. 40 Comp. Gen. 511, B-148882, supra. 

If nothing more appeared in this case than the job description 
quoted above we would be inclined to agree with the Committee’s 
view. However, as expressly recognized in that decision, job de- 
scription provisions negating sales activities are not conclusive of 
the matter where other information indicates that the actions of a 
retired officer in the course of his employment partake of the charac- 
teristics of the activities contemplated in part “d” of the above 
definition of selling. 

In this case the retired officer’s duties and responsibilities as ex- 
plained by him appear to be analogous to those described in a pro- 
posed employment contract considered in 40 Comp. Gen. 511, in 
which we held that we could not view the retired officer’s proposed 
employment as exempt from a similar statute (10 U.S.C. 6112(b)) 
while the contract contained a provision that would have required him 
to visit military installations and consult with various officials for 
the purpose of determining where a current or future need may 
exist for the products which his employer intended to offer for 
sale to such installations or officials. In commenting on that decision 
we stated in 42 Comp Gen. 236, B-149705, November 8, 1962, that 
our conclusion was based on the view that if the statutes were to be 
completely effective, the contacts contemplated by the contract pro- 
vision must be regarded in the first instance as being for the purpose 
of selling and while we recognize that such a prima facie case may 
be rebutted by the actual facts in a particular case, that contingency 
afforded no basis for ignoring the apparently intended sales results 
of the contacts. We further concluded that, generally, precontract 
contacts with officials of Defense agencies by retired officers repre- 
senting companies which sell supplies or war materials to those 
agencies should be viewed as coming within the scope of the statutes 
and the provisions of the Department of Defense Directive unless 
clearly and adequately shown to be for some other purpose. 
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Although in the instant case the purpose of the contacts is stated 
to discuss general trends, it is noted that the subjects listed above 
include contacts for the purpose of “Procurement procedures to in- 
clude policy changes, type of program management preferred, offices 
of responsibility for various programs, etc.,” and “DOD Program 
Package Budget to include scope, format, import on military pro- 
grams and requirements, etc.” While we have recognized that a 
contact by a retired officer in his capacity as a noncontracting tech- 
nical consultant with a noncontracting specialist which involves no 
sales activity but is merely for the purpose of acquiring technical 
information, whether about the future needs and programs of the 
service or for other purposes, need not be viewed as coming within 
the scope of the statute (42 Comp. Gen. 236, B-149705, November 8, 
1962), grave doubt exists where, as here, the contacts are made by a 
retired officer on behalf of his company with procurement and budget 
personnel, that such contacts are made for purposes other than those 
enumerated in the above-quoted provisions of Department of Defense 
Directive. Since on the present record the duties of the retired 
officer here concerned include, among other things, initiating con- 
tacts with procurement and budget personnel in his capacity as 
company representative and he appears to have performed such duties, 
we reasonably may not conclude that his employment does not come 
within the purview of the prohibitory statute and the above-quoted 
provisions of Department of Defense Directive. 

Accordingly, we are of the view that the officer is not entitled to 
receive any retired pay while employed in such positions with the 
company during the 3-year period after his retirement. 


[B-148324] 


Military Personnel—Reservists—Death or Injury—Inactive Duty 
Training—Injury Within Scope of Duties 


In view of the fact that the court refrained from formulating a rule for general 
application in Meister v. United States, Ct. Cl. No. 54-62, decided July 12, 1963, 
in which it held that a reservist ordered to perform inactive duty at a training 
center who while proceeding to the drill hall to report for inspection and duty 
slipped and fractured his ankle was “within the scope of his assigned duties 
when he slipped” and, therefore, within the purview of 10 U.S.C. 6148(a), and 
entitled to the disability benefits prescribed by that section, the Meister case 
should not be used as a precedent for favorable administrative action in similar 
cases, and any claim involving facts which might be viewed as coming within 
the purview of the Meister case should be forwarded to the United States General 
Accounting Office for direct settlement. 


Military Personnel—Reservists—Death or Injury—Inactive Duty 
Training—Injury Within Scope of Duties 


When a reservist ordered to inactive duty training suffers a physical injury dur- 
ing a scheduled lunch break, or while during a lull in his duties he engages in 
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some independent activity, he is deemed to have received the injury while 
engaged in the inactive duty training drill within the purview of 10 U.S.C. 
6148(a), and, therefore, is entitled to the disability benefits prescribed by that 
section, the reservist having been ordered to perform inactive duty training is 
employed from the time he first musters in for that duty until the end of the 
ordered period of such duty for that day. 


Military Personnel—Reservists—Death or Injury—Inactive Duty 
Training—Injured While Traveling 

Where for the mutual convenience of a naval reservist and the Government, he 
is permitted to utilize Government transportation as a permissive traveler to 
and from a training center before or after a period of inactive duty training, 
the reservist while so traveling is not “employed” in inactive duty training 
within the meaning of 10 U.S.C. 6148(a), prescribing disability and death bene- 
fits, the travel pursuant to paragraph 6002(2) of the Joint Travel Regulations, 
whether accomplished by private or Government conveyance, not being part of 
the inactive duty training is outside the contemplation of 10 U.S.C. 6148, and the 
reservist, therefore, is not entitled to the disability benefits provided by section 
6148(a), and permission to travel by Government transportation to the drill 
station during a part of the period assigned for the performance of the drill 
would not increase the rights of the reservist. 


To the Secretary of the Navy, October 25, 1963: 


By letter dated September 4, 1963, the Under Secretary of the 
Navy requested decision on various questions concerning the effect 
of the decision of the Court of Claims in the case of Jeister v. United 
States, Ct. Cl. No. 54-62, decided July 12, 1963, on the application 
of 10 U.S.C. 6148(a) to certain cases involving injuries suffered by 
members of the United States Naval Reserve who have been ordered 
to perform inactive duty training. The request for decision was as- 
signed No, SS-N-720 by the Military Pay and Allowance Committee, 
Department of Defense. 

Meister had been ordered by his executive officer to be at the train- 
ing center no later than 7:20 p.m., on March 8, 1961. After he had 
parked his car at the curb, entered the training center compound and 
while proceeding toward the drill hall to report for inspection and 
duty, he slipped and fractured his ankle. The court held that the 
plaintiff was “within the scope of his assigned duties when he slipped” 
and therefore he was held to be within the purview of 10 U.S.C. 
6148(a). Doubt is expressed as to the scope of the rule announced 
in the Meister case and it is stated that guidelines as to the author- 
ized application of the Meister rule would be extremely helpful. The 
following facts of two cases are recited as illustrative of the types of 
cases in which question has arisen as to the applicability of 10 U.S.C. 
6148 (a). 

In the first case, Joseph Patrick Volpe, SA, USNR-R, was ordered 
to perform inactive duty training at the United States Naval Reserve 
Training Center, McKeesport, Pennsylvania, during the week end of 
April 20-21, 1963. On April 21, 1963, he participated in the scheduled 
morning drill which was from 8 a.m. to 12 noon. A lunch break was 
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scheduled from 12 to 1:15 p.m., and the afternoon drill session was 
scheduled to extend from 1:15 p.m., until 4:30 p.m. At approxi- 
mately 12:50 p.m., during the scheduled lunch break, he fell while 
playing basketball on the grounds of the training center and sprained 
his hand. 

In the second case, Charles A. Scott, AME3, USNR-R, was ordered 
to perform 2 days of inactive duty training on February 16 and 17, 
1963, at the United States Nava! Air Station, Alameda, California. 
On February 16, 1963, he reported for training at 8 a.m. From ap- 
proximately 1:30 p.m., until 2 p.m., he participated with his squadron 
in launching a scheduled anti-submarine warfare helicopter flight. 
Upon completion of the launching, Scott and three other men from 
his squadron proceeded to the station’s gymnasium to play handball 
while awaiting the return of the flight squadron. At approximately 
2:30 p.m., while playing handball, Scott sustained a fracture of his 
right thumb. 

The submission poses for decision the following questions: 


(a) May a reservist who has been ordered to perform inactive duty training 
and who sustains an injury after he has reached his training center but before 
he has actually mustered for duty, as illustrated by the Mcister case, be deemed 
to have received his injury while engaged in an inactive duty training drill 
within the purview of 10 USC 6148(a) ? 

(b) May a reservist who has reported to his training center for inactive duty 
(and has actually mustered) and incurs an injury during a scheduled break in 
training drills, as illustrated by the Volpe case, be deemed to have received his 
injury while engaged in an inactive duty training drill within the purview of 
10 USC 6148(a)? 

(c) May a reservist who has reported to his training center for inactive duty 
and sustains an injury during the period of a scheduled training drill but as 
the direct result of some independent activity that is not part of his training 
duties, as illustrated by the Scott case, be deemed to have received his injury 
while engaged in an inactive duty training drill within the purview of 10 USC 
6148(a) ? 

(d) If the answer to question (a), above, is in the affirmative, would the 
answer be the same in a case containing factual elements such as those in the 
case of the U.S. Marine Corps Sergeant discussed in 38 Comp. Gen. 841? 

(e) May a reservist who suffers a disabling injury while being transported 
(no reimbursement involved) by Government air, land or water transportation 
incident to the performance of ordered or authorized inactive duty training, to 
or from such duty, prior to muster or following the termination of such period 
of duty, be deemed to have received his injury while engaged in an inactive duty 
training drill within the purview of 10 USC 6148(a)? 

(f) If the answer to question (e), above, is in the negative, would the answer 
be the same if the travel was authorized to be performed and was performed 
during the period of time assigned for the performance of the drill? 

(g) If the answer to question (e), above, is in the affirmative, would the 
answer be the same if the reservist were to incur a disabling injury while per- 
forming travel to or from the place of performance of inactive duty training 
by a means other than Government air, land or water transportation, with 
the the express authorization of his commanding officer? 


Before answering the specific questions, we consider it necessary to 
say that we do not agree with the court’s conclusion in the Meister 
case. The decision in that case is inconsistent with our view of section 
1 of the act of June 20, 1949, Ch. 225, 63 Stat. 201 (now 10 U.S.C. 
6148(a)) as expressed in 38 Comp. Gen. 841, that Congress intended 
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to provide coverage for injuries suffered by inactive duty trainees only 
while actually performing inactive duty training. The court stated 
that it would not attempt to “lay down a rule of general application” 
and it is clear that the court limited its decision to the particular facts 
involved in that case. The court did not indicate the degree of phys- 
ical proximity “between the employee and employer” required in such 
cases.and it is not clear from the court’s opinion what action it might 
take in a similar case in which some of the facts present in the Meister 
case are missing. While we did not recommend further action in the 
Meister case to the Department of Justice since, as a practical matter, 
we doubted that any useful purpose would be served by further pro- 
ceedings, it is our view that a similar case based on facts a little more 
favorable to the Government should be vigorously defended. 

In view of the fact that the court refrained from formulating a rule 
for general application in the Mezster case, it should not be used as 
a precedent for favorable administrative action in any similar case. 
Any claim involving facts which might be viewed as coming within 
the purview of that case should be forwarded to this Office for direct 
settlement. Question (a) is answered accordingly and question (d) 
requires no answer. 

When a reservist is ordered to inactive duty training in situations 
similar to the Volpe and Scott cases, the period of training extends 
from the time the man is first mustered in until the end of his sched- 
uled inactive duty training on that day. It cannot be said that 
during a scheduled lunch break (Volpe case) or a time when no actual 
duty is being performed during a drill (Scott case) the man reverts 
to his normal civilian status so as to be outside the protection of 10 
U.S.C. 6148(a) during those times. In neither of the cases described 
had the men been released from military control at the time the in- 
juries were sustained. While it may not be concluded that a reservist 
is employed on inactive duty for the entire day on which a drill or 
drills are performed, it is our view that, when a reservist is ordered 
to perform inactive duty training, he is so employed from the time he 
first musters in for that duty until the end of the ordered period of 
such duty for that day. Questions (b) and (c) are answered in the 
affirmative. 

It is assumed that questions (e) through (g) are limited to situa- 
tions which may arise in connection with drills or other scheduled 
inactive duty training at the member’s Reserve component unit head- 
quarters. Paragraph 6002(2) of the Joint Travel Regulations pro- 
vides that a member is not entitled to travel or transportation allow- 
ances for any inactive duty training at the city or town in which the 
headquarters of his Reserve component unit is located, including 
travel between his home and the headquarters of his Reserve unit. 
Tours of inactive duty training are for scheduled periods of time and, 
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where such duty is to be performed at the headquarters of the mem- 
ber’s Reserve unit, do not include travel to and from his home and 
headquarters. Such travel, no matter whether it is accomplished by 
private or Government conveyance, is not a part of the inactive duty 
training and is outside the contemplation of 10 U.S.C. 6148. See in 
this connection 38 U.S.C. 106(d). It is our view that if Congress had 
intended to extend the benefits of 10 U.S.C. 6148 to cover a reservist 
while traveling in connection with inactive duty training at the loca- 
tion of his Reserve component unit headquarters, it doubtless would 
have used appropriate language to make that intention clear. Thus, 
where a reservist was injured while proceeding to his home 65 miles 
away as the driver of a Government truck after completion of a period 
of inactive duty training, we concluded that in the absence of a show- 
ing that such truck driving activity was a prescribed part of his in- 
active duty training as a reservist, he was not entitled to the benefits 
of 10 U.S.C. 3687 and 3721 which contain language similar to that 
found in 10 U.S.C. 6148. Accordingly, where for the mutual con- 
venience of the member and the Government, a member is permitted 
to utilize Government transportation as a permissive passenger in 
traveling to or from his training center before or after a period of 
inactive duty training, he is not “employed” in inactive duty training 
within the meaning of 10 U.S.C. 6148(a) while so traveling. Ques- 
tion (e) is answered in the negative and question (g) requires no 
answer. 

It is our view that the granting of permission to travel by Govern- 
ment transportation to the drill station during a part of the period 
assigned for the performance of such drill would not increase the 
rights of the reservist in question (e) in any way. See 32 Comp. Gen. 
554, answer to question 1. Accordingly, question (f) is answered in 
the affirmative. 


[B-152452] 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Salary Based on Post Office Gross Receipts 


Upon restoration on July 6, 1963 of a fourth-class post office to the gross receipts 
category held by it prior to relegation to a lower receipts category, the post- 
master who on August 22, 1959 while the post office was in the higher gross 
receipts category had received a longevity step-increase to FOS-2, step 7A, 
became entitled under section 704(b) of the Postal Employees Salary Adjustment 
Act of 1962 to the highest salary step previously held and, therefore, may be 
placed in FOS-2, step 8, rather than step 7, the previously held step 7A in effect 
having been converted to step 8 by section 711(b) of the act, and although at 
the time of conversion the postmaster was not in step 7A, the post office then 
being in the lower gross receipts category, she, nevertheless, is not deprived of 
the benefit of section 704(b), and step 8 under the act being equivalent to the 
step 7A previously held, the postmaster is entitled to be placed in step 8 of 
FOS-2 as of July 6, 1963. 


a el pe 
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To LeRoy P. Afdem, Post Office Department, October 25, 1963: 


Your letter of September 9, 1963, reference AIR :LPA, asks whether 
the attached voucher in the sum of $2.69, representing the difference 
between the amount paid at FOS-2, step 7, $976 per annum, and the 
amount at FOS-2, step 8, $1,002 per annum, that would be due if 
credit is allowed for the longevity step earned on August 22, 1959, may 
be certified for payment. 

You show that the postmaster, Lohman, Montana, a fourth-class 
office received a longevity step-increase to FOS-2, step 7A, $866 per 
annum, on August 22,1959. The foregoing step and per annum salary 
results from the application of the provisions of 39 U.S.C. 984, 
changed to section 3558 by Public Law 86-682, of September 2, 1960, 
revising and codifying Title 39, 74 Stat. 650, which read in pertinent 
part, as follows: 

(a) There are established for each employee longevity steps A, B, and C. For 
each promotion to longevity step— 

(1) each postmaster at a post office of the fourth class shall receive an 

amount equal to 5 per centum of his basic salary, or $100 per annum, whichever 
is the lesser, and * * * 
That is to say that in granting the longevity step-increase the basic 
salary of $825 in FOS-2, a temporary rate, in section 401(d) of Public 
Law 85-426, approved May 27, 1958, 72 Stat. 145, 146, 39 U.S.C. 973, 
was increased by 5 percent as prescribed in 39 U.S.C. 984, quoted 
above, i.e., $41, thus creating the $866 per annum salary and step 7A 
thereunder. 39 U.S.C. 3558 (formerly 984), quoted in part above, 
was repealed by section 719 of the Postal Employees Salary Adjust- 
ment Act of 1962, Public Law 87-793, approved October 11, 1962, 
76 Stat. 858. 

Section 704(b) of the above-referred to act, 76 Stat. 853, amending 
39 U.S.C, 3544(b), formerly 973(b), reads, in pertinent part, as 
follows: 

(b) The basic salary of postmasters in fotrth-class post offices shall be 
readjusted for changes in gross receipts at the start of the first pay period after 
the beginning of each fiscal year. When a post office is restored to a gross 
receipts category held by it prior to relegation to a lower gross receipts category, 
the postmaster’s basic salary may be adjusted to the highest salary step held by 
him when the post office was in the higher gross receipts category. In all other 
cases, in adjusting a postmaster’s basic salary under this section, the basic salary 
shall be fixed at the lowest step which is higher than the basic salary received 
by the postmaster at the end of the preceding fiscal year. If there is no such 
step the basic salary shall be fixed at the highest step for the adjusted gross 
receipts of the office. * * * [Italics supplied.] 

On July 6, 1963, as a result of an increase in receipts the postmaster 
was advanced to FOS-2, step 7, $976 per annum thereunder. The 
question arises whether since the postmaster in 1959 had reached step 
7A, she is entitled under the provisions of section 704(b), quoted 
above, to be placed in step 8 at $1,002 per annum, effective July 6, 1963, 
rather than step 7, $976 per annum, since step 7A was. in effect 
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converted to step 8 by section 711(b), 76 Stat. 856, 39 U.S.C. 3542 note. 
Section 771(b) of the above-referred to act provides as follows: 


{b) The basic compensation of each postmaster subject to the Fourth Class 
Office Schedule I on the effective date of such schedule shall be determined as 
follows: 

(1) Each postmaster shall be assigned to the same receipts category and 
numerical step he was in prior to the effective date of such schedule. If changes 
in receipts category or step would otherwise occur on the effective date of such 
schedule without regard to the enactment of such schedule, such changes in 
receipts category or step shall be deemed to have occurred prior to conversion. 

(2) Postmasters who, as of the effective date of this schedule, have not 
reached step 7, shall retain credit for advancement to the next step under section 
3552(a) and section 3553 of title 39, United States Code, if no step-increases are 
granted pursuant to paragraph 3 of this subsection. Credit earned toward 
longevity step-inereases prior to the effective date of such schedule shall not be 
creditable toward further step-increases under section 3552(a) and section 3553 
of title 39, United States Code. 

(3) For each longevity step earned on or prior to the effective date of such 
schedule postmasters shall be advanced one step. 


It is apparent that under the above section fourth-class postmasters 
in step 7A (longevity step) of a particular level were required to be 
converted to step 8. While the postmaster here in question was not 
in step 7A of FOS-2 at the time the conversion occurred under section 
711(b), we do not believe that factor was intended to deprive her of 
any benefit granted under section 704(b). Since step 8 of FOS-2 is 
the equivalent of the step previously held by her when the post office 
was 1n the higher receipts category (step 7A), we are of the view that 
section 704(b) required that the postmaster be placed in step 8 of 
FOS-2 on July 6, 1963. 

The voucher, which is returned, may be certified for payment if 
otherwise correct. 


[B-152520] 


Pay—Retired—Annuity Elections for Dependents—Children Other 
Than Children of Surviving Spouse 


The authority provided in 10 U.S.C. 1434(d) for allocation by members of the 
Armed Forces during the period of the surviving spouse’s eligibility of a part 
of the annuity elected under subsection (a) (3) for payment to surviving chil- 
dren who are not the children of that spouse applies to all married members of 
the Armed Forces who have made, or will make, an annuity election under 10 
U.S.C. 1434(a) (3) and who have at least one eligible child by a former wife, 
nothing in the legislative history of the act of October 4, 1961, adding subsection 
(d) to 14 U.S.C. 1434 to provide for the allocation of part of a survivorship 
annuity to children other than the children of the surviving spouse, requiring the 
strict construction that applicability of the provision is limited to those members 
who retired after October 4, 1961, the effective date of the act. 


To the Secretary of Defense, October 25, 1963: 


By letter dated September 16, 1963, the Assistant Secretary of 
Defense (Comptroller) presented for decision the question, discussed 
in Committee Action No. 326 of the Military Pay and Allowance 
Committee, Department of Defense, whether the provisions of section 
1434(d) of Title 10, U.S. Code, apply to members of the uniformed 
services who were retired with pay on or before October 4, 1961. 


— 
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In the committee action it is stated that it is generally considered 
the provisions of the act of October 4, 1961, Public Law 87-381, 75 
Stat. 810, which added subsection (d) to 10 U.S.C. 1434, were effective 
after October 3, 1961, and in no way affected members who were re- 
tired with pay prior to October 4, 1961. In this connection, the fol- 
lowing language is quoted from page 5 of H. Rept. No. 356 to 
accompany H.R. 6668, the bill which became the act of October 4, 1961: 


The other features of the proposed legislation are technical in nature. How- 
ever, it should be noted that the bill preserves intact those elections made 
up to the date of enactment. Likewise, it does not affect those who are now 
retired, in any way, except to allow them the privilege to apply for withdrawal 
for severe financial hardship. Other than this provision, those persons who 
have made their elections and are now retired are not affected in any way. 
However, persons who are not yet entitled to retired pay who have filed a change 
or revocation of their change, will have such change or revocation effective 
after 3 years has elapsed, or as soon as 3 years elapses from the date they 
made their change or filed their revocation. 


It is stated that it is not clear whether this discussion applied solely 

to the elections of members previously retired or whether it applied 

across the board as to all provisions of the new law, such as the one 

providing for the allocation of the annuity under subsection (d). 
10 U.S.C. 1434(d) provides that : 


Under regulations prescribed under section 1444(a) of this title, a person 
may, before or after the first day for which retired or retainer pay is granted, 
provide for allocating, during the period of the surviving spouse’s eligibility, a 
part of the annuity under subsection (a) (3) for payment to those of his sur- 
viving children who are not children of that spouse. 


H.R. 6668 was based on experience with the operation of the Con- 
tingency Option Act, 37 U.S.C. 371 note (1952 Ed., Supp. IT), during 
the years since it had been enacted. In summarizing the then pro- 
posed legislation, it was stated in H. Rept. No. 356 that the bill 
broadened the conditions under which members may join the pro- 
gram, thus offering a second opportunity to thousands of personnel 
who have already completed 18 or more years of active duty. Also, 
it was stated to solve, “without imposing hardship, the difficult death- 
bed election problem” and to provide a simpler controlled method of 
correcting administrative errors and severe hardship cases. 

While it may be possible to strictly construe subsection (d) as being 
applicable only to members who were retired after the effective date 
of such statutory provisions, the words “before and after” there used 
with respect to allocating an annuity under subsection (a) (3), are 
broad enough to cover the situations of members who were retired 
before October 4, 1961. Since the latter view is consistent with the 
purposes of the 1961 act and no reason comes to mind as to why mem- 
bers retired before that date should be treated differently than those 
who were retired thereafter, it is our view that the statute should be 
strictly construed only if its legislative history is so clear to that 
effect as to leave no room for doubt as to the legislative intent. While 
the above-quoted language from Report No. 356 states that “the bill 


758-984 O-65—29 














420 DECISIONS OF THE COMPTROLLER GENERAL [48 


preserves intact those elections made up to the date of enactment,” 
the following appears on page 12 of that report: 

A new subsection (d) is added which permits a person, at any time, to pro- 
vide for the allocation of the annuity under subsection (a) (3), between the 
surviving wife and the children of that marriage and any other children of 
that person. [Italics supplied.] 

There is nothing in such language which indicates an intent to limit 
the right to make an allocation to members who retired after H.R. 
6668 was enacted into law, and no reason is perceived why that result 
should have been intended. The proposed subsection (d) did not 
affect financially any member then retired, and the only effect it had 
on then existing elections under subsection (a) (3) was to provide a 
means of insuring that appropriate parts of the annuity involved 
actually would be spent for the benefit of the children of both families 
when the member had been married more than once. For all practical 
purposes, such elections were preserved intact. The permitted allo- 
cations simply made them more effective. 

In the hearings held on March 6, 1961, before Subcommittee No. 1 
of the House Committee on Armed Services, on H.R. 4329, a predeces- 
sor bill to H.R. 6668, the following colloquy (page 1756) is indicative 
of the purpose of section 5(1) of that bill, which became the pro- 
vision of section 3(2)—now 10 U.S.C. 1434(d)—of H.R. 6668: 

Mr. Hysmith. * * * Section 5 contains a provision to permit a member to 
allocate an annuity between a surviving spouse and surviving children who are 
not children of that spouse. Fortunately, so far as we have knowledge, cases 


of this nature have been resolved amicably but we believe the member should 
have the right only to make such an allocation where this situation exists. 
. * o * + * * 

Mr. Kilday. Well, if the payment is made, this would give you the right 
to pay the child’s portion to the child or to the person having custody of the 
child. 

Mr. Hysmith. Yes, if the allocation is made. 

Mr. Huddleston. Who would the payment be made to under the present 
law? 

Mr. Hysmith. To the second wife, and we want authority for him to say that 


X number of dollars will be paid to the grandmother who has the child in her 
custody. 


We have some cases where the family has worked it out amicably. We almost 
had someone running to Mr. Blandford for private relief legislation on this not 
too long ago. 

It will be seen from the above discussion that the payment of the 
annuity elected for a surviving spouse and a child who was not the 
child of that spouse was considered a current administrative problem 
requiring a change in the law in order to facilitate its administration. 
Also, significance must be attached to the fact that the phrase “the 
elector may, as part of his election” in H.R. 4329—which apparently 
would have covered only elections made after enactment of the then 
proposed legislation—was not included in H.R. 6668 and the language 
“a person may, before or after the first day for which retired or re- 
tainer pay is granted” was substituted therefor. 
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In the circumstances, the conclusion appears warranted that the 
added subsection (d) was intended to apply to all married members of 
the Armed Forces who have made, or will make, an election under 
10 U.S.C. 1434(a) (3) and who have at least one eligible child by a 
former wife. 

The question presented is answered in the affirmative. 


[B-152628] 


Appropriations—Availability—Retired Military Personnel Serving 
et Educctional Institutions 

When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members 
of the Army are detailed for duty as professors and assistant professors of 
military science and tactics, ard as military instructors at educational institu- 
tions where units of the Junior Reserve Cfficers’ Training Corps are maintained, 
or at schools and colleges known as “National Defense Cadet Corps” schools, 
or are ordered to active duty and assigned to duties considered necessary in 
the interests of national defense, reimbursement may not be made to the educa- 
tional institutions for one-half the difference between the going rate for high 
school teachers of these subjects in their localities and the retired pay of the 
military personnel involved, the members so detailed or so assigned being on 
active duty are entitled to active duty pay and allowances, and the subsidy 
payments contemplated not being within the scope of 10 U.S.C. 3540, there is 
no authority to pay educational institutions for teachers’ salaries from appro- 
priated funds. 


To the Secretary of the Army, October 28, 1963: 


Reference is made to letter of October 4, 1963, from the Under Secre- 
tary of the Army requesting a decision on a question which has arisen 
with respect to the authority of the Secretary of the Army to reim- 
burse educational institutions for part of the cost of hiring retired 
military personnel as professors and assistant professors of military 
science and tactics, and as instructors, to conduct courses of military 
training prescribed by the Secretary. 

It is stated in the Under Secretary’s letter that the schools in ques- 
tion are public and private high schools including (1) those main- 
taining units of the Junior Reserve Officers’ Training Corps under 
10 U.S.C. 4882 and (2) those referred to as “National Defense Cadet 
Yorps (NDCC)” schools. It is there stated further that, although 
the Secretary of the Army is authorized, under 10 U.S.C. 3540(b), to 
detail members of the Army for duty as professors and instructors at 
such schools, such authority has been exercised only at the schools 
which have the Junior Reserve Officers’ Training Corps program, 
whereas the Secretary has furnished to National Defense Cadet Corps 
schools merely the logistical support authorized under 10 U.S.C. 4651. 

The program the Army would like to adopt is described in the letter 
of October 4, 1963, as follows: 


* * * Retired military personnel would work as military professors and in- 
structors in NDCC and Junior ROTC schools at a salary which would be equal 
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to the difference between the going rate for high school teachers of these subjects 
in their localities (or something slightly higher than the going rate) and the 
retired pay of military personnel involved. The Army would pay one-half of 
the difference and the school involved would pay the other half. 

Section 1181, Title 10, U.S. Code (1952 Ed.), was derived from 
section 55¢ of the National Defense Act of 1916, which was added by 
section 35 of the act of June 4, 1920, Ch. 227, Subch. I, 41 Stat. 780, 
as amended, and provided as follows: 

The Secretary of the Army is authorized to detail such available active or 
retired officers, warrant officers, and enlisted men of the Regular Army as he 
may deem necessary to said schools and colleges, other than those provided for 
in section 381 of this title: Provided, That while so detailed they shall receive 
active pay and allowances: Provided further, That in time of peace retired 


officers, warrant officers, or enlisted men shall not be detailed under the pro- 
visions of this section without their consent. 


Section 3540, Title 10, U. S. Code (1958 Ed.), now in effect, reads 
as follows: 


(a) The President may detail regular or reserve members of the Army for 
duty as professors and assistant professors of military science and tactics, and 
as military instructors, at educational institutions where units of the Reserve 
Officers’ Training Corps are maintained. 


(b) The Secretary of the Army may detail regular or reserve members of the 
Army for duty as professors and assistant professors of military science and 
tactics, and as military instructors, at schools and colleges, other than those 
covered by section 4382 of this title, having a course of military training pre- 
scribed by him and having not less than 100 physically fit male students who 
are at least 14 years of age. 

Subsection (b) applies to schools and colleges where units of the 
National Defense Cadet Corps are maintained. 

As indicated in subsection (a) of section 3540, it applies to those 
civil educational institutions where units of the Reserve Officers’ 
Training Corps are maintained. Section 4382 of Title 10, which re- 
lates to the establishment and composition of the Reserve Officers’ 
Training Corps, provides, among other things, that senior divisions 
and junior divisions may be established and maintained as there 
specified, and that no unit may be established or maintained at an 
institution unless a commissioned officer of the Regular Army is 
detailed to it as professor of military science and tactics. 

Section 1181, quoted above, was superseded in part by 10 U.S.C. 
3540(b). It is stated in a note to section 3540 that the provisos con- 
tained in section 1181 are omitted as superseded by 10 U.S.C. 3504, 
subsection (a) of which reads as follows: 


The President may order any retired member of the Regular Army to active 
duty. He may assign a member ordered under this subsection to such duties 
as he considers necessary in the interests of national defense. 

Thus, under the statutory provisions which are now in effect, the 
President may detail Regular or Reserve members of the Army for 
duty as professors and assistant professors of military science and 
tactics, and as military instructors, at educational institutions where 
units of the Junior Reserve Officers’ Training Corps are maintained, 
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and the Secretary of the Army may detail Regular or Reserve members 
of the Army for duty as professors and assistant professors of military 
science and tactics, and as military instructors, at schools and colleges 
known as National Defense Cadet Corps schools. Also, under 10 
U.S.C. 3504(a) the President may order any retired member of the 
Regular Army to active duty and he may assign a member ordered 
under that subsection to such duties as he considers necessary in 
interests of national defense. In such circumstances, the members so 
detailed or so assigned would be on active duty and, therefore, entitled 
to active duty pay and allowances. 

It is our conclusion that the proposed program (which is, in effect, 
a system for subsidy payments to the schools involved to cover a 
portion of teachers’ salaries) is not within the scope of the above-cited 
statutory provisions and we have found no other provisions of law 
which would authorize the expenditure of appropriated funds for 
such subsidy payments. It is our view, therefore, that appropriate 
legislation must be enacted to authorize the program outlined in your 
letter if such program is to be adopted. 


[B-152619] 


Transportation-—Household Effects—Commutation—Privately 
Owned Vehicle Use—Actual v. Minimum Weights 

Upon permanent change of station an employee who transported his household 
effects by privately owned automobile is entitled to reimbursement at the com- 
muted rate based on the actual weight moved, rather than the minimum weight 
included in the Commuted Rate Schedule for Transportation of Household 
Effects and section 2.1d of Bureau of Budget Circular A-56, dated April 30, 1962, 
the minimum weight provisions being intended to enable appropriate reimburse- 
ment by the Government to employees required to make payments to carriers 
on the basis of established minimum weights although actually shipping lesser 
amounts and not to grant increased benefits to employees who move their house- 
hold effects by privately owned automobiles and do not have a charge based 
on a minimum weight. 


To T. R. Allen, United States Department of the Interior, Octo- 
ber 29, 1963: 


On September 30, 1963, you requested our decision whether you may 
certify for payment a voucher for $118.46, in favor of David L. Sims, 
an employee of the Bureau of Reclamation, covering expenses of travel 
and transportation of his household effects incident to his transfer 
from Hay Springs, Nebraska, to Casper, Wyoming. 

The employee and his immediate family were authorized by order 
dated August 30, 1963, to travel between the points mentioned by 
privately owned automobile at the rate of 12 cents per mile but limited 
to common carrier costs for all persons officially traveling. Trans- 
portation of his household goods and personal effects also was 
authorized. 
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The travel as well as the transportation of the goods and effects 
was accomplished by privately owned automobile on September 5. 
The official mileage between the two stations is shown on the voucher 
as 208 miles for which reimbursement is proposed for the travel at 
the prescribed mileage rate of 12 cents or $24.96, such amount being 
less than the cost would have been by common carrier. 

We have held that an employee may be paid at the prescribed 
commuted rate for movement of his effects notwithstanding that 
payment was made on a mileage basis for the employee’s travel by 
privately owned automobile on the same trip. 384 Comp. Gen. 29. In 
an unpublished decision of November 14, 1962, B-150180, we said that 
the fact that the effects were transported in the employee’s privately 
owned automobile would not prevent him from being reimbursed at 
the proper commuted rate. 

In the case under consideration, the employee while performing 
official travel in his privately owned car for which he will be paid at 
the established mileage rate, transported 360 pounds of his household 
goods and personal effects. For this service he claims the sum of 
$85.50 representing 1,000 pounds minimum weight at $8.55 per hun- 
dred pounds. The claim is based upon Table 4 of General Services 
Administration Circular No. 263 (Commuted Rate Schedule for Trans- 
portation of Household Effects), and the fact that Casper, Wyoming, 
is more than 5 miles from “Traffic Lanes.” 

Table 4 of the circular provides in part, as follows: 

The minimum weight on which charges are assessed by household goods 
carriers, and on which allowances shall be made under this table is 500 pounds, 
except that the minimum weight shall be 1,000 pounds for shipments from, to, 
or between points which are more than 5 miles from the “Traffic Lanes” or 
“Regular Routes of Travel” shown on pages 21 through 25. 

Section 2.1d of Bureau of the Budget Circular A-56, dated April 30, 
1962, provides, in pertinent part, that “If the weight transported 
is less than the minimum weight charged, the reimbursement shall be 
at the minimum weight charged instead of the actual weight trans- 
ported.” [Italics supplied. ] 

The minimum weight provisions were included in the Cominuted 
Rate Schedule and in section 2.1d above, to enable appropriate re- 
imbursement by the Government to employees who are required to 
make payments to carriers on the basis of such established minimum 
weights although they actually ship lesser amounts. The purpose of the 
provisions was to prevent hardship or loss to employees who ship by 
common carriers rather than to grant increased benefits in cases in 
which employees move their goods by privately owned automobiles 
and do not have a charge based on a minimum weight. 

Our view is that while the employee is entitled to payment at the 
proper commuted rate for transporting his effects he is not entitled, 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 495 


under the facts stated, to the additional benefits of the quoted minimum 
weight provisions. 

The voucher, upon being modified accordingly, may be certified for 
payment if otherwise correct. The voucher is returned. 


[B-152631] 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 


Retired Pay Effective April 1, 1963 


The retired pay increase provisions of the Uniformed Services Pay Act of 1963 
for members or former members of the Armed Forces who became entitled to 
retired pay or retainer pay after March 31, 1963, but before October 1, 1963, the 
effective date of the act, are not for application where a Marine Corps staff ser- 
geant was transferred to the Temporary Disability Retired List effective April 1, 
1963, under 10 U.S.C. 1202, approved by direction of the Secretary of the Navy 
on March 19, 1963, the Secretary not having specified a different date under 
the authority in 10 U.S.C. 1221, the member hecame entitled to retired pay on 
April 1, 1963, by virtue of the Uniform Retirement Date Act, 5 U.S.C. 47a, 
which postponed his right to retired pay to the first day of the month following 
the month in which he qualified for retirement, and, therefore, under section 5(a) 
of the Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 note) the member is 
considered as having become entitled to retired pay before April 1, 1963, and 
precluded from the benefits of the act. 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Retired Pay Effective April 1, 1963 


A Marine Corps chief warrant officer who having completed 24 years of active 
service for retirement purposes is transferred to the retired list effective April 1, 
1963 under 10 U.S.C. 1293, pursuant to his request of January 16, 1963, approved 
by the Under Secretary of the Navy on March 8, 1963, did not become entitled 
to retired pay by virtue of the Uniform Retirement Date Act, 5 U.S.C. 47a, and, 
therefore, is not precluded by section 5(a) of the Uniformed Services Pay Act 
of 1963 (10 U.S.C. 1402 note) from entitlement to the retired pay increase 
authorized by that act, the member not having requested retirement when 
he met the eligibility qualification of 10 U.S.C. 1293, the situation contemplated 
to give effect to the purpose and intent of the Uniform Retirement Date Act no 
longer existed, and the exercise of administrative discretion in retiring the mem- 
ber effective April 1, 1963 being the result of his request he is not subject to the 
requirement in section 5(a) that his retired pay be considered as being effective 
before April 1, 1962. 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 


Retired Pay Effective April 1, 1963 


A Marine Corps officer completing 20 years of active service for retirement pur- 
poses on January 18, 1968, who at his request dated January 31, 1963, approved 
March 6, 1963, is transferred to the retired list effective April 1, 1963, under 10 
U.S.C. 6323, providing for retirement at the discretion of the President, is en- 
titled to the retired pay increase authorized by the Uniformed Services Pay 
Act of 1963, the officer having been retired under circumstances which could not 
give rise to the application of the Uniform Retirement Date Act, 5 U.S.C. 47a, 
providing for retirement on the first day of the month following the month in 
which the retirement would otherwise be effective, he is not within the purview 
of section 5(a) of the Uniformed Services Pay Act (10 U.S.C. 1402 note), which 
precludes members entitled to retired pay on April 1, 1963, by ‘virtue of the 
Uniform Retirement Date Act, from receiving the retired pay increase benefits 
of the act. 
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Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Retired Pay Effective April 1, 1963 


Officers of the Marine Corps who completed 20 years of service computed in 
accordance with 10 U.S.C. 1332 in March 1963 and applied for retired pay effective 
April 1, 1963 under section 1331(a)—age and service—are not entitled to the 
increase in retired pay authorized by the Uniformed Services Pay Act of 1963 
for members becoming entitled to retired pay after March 31, 1983, but before 
October 1, 1963, the effective date of the act, the officers having failed to specify 
a date later than the date of qualifying for retirement became entitled to retired 
pay on April 1, 1963 by virtue of the Uniform Retirement Date Act, 5 U.S.C. 47a, 
postponing the right to retired pay to the first day of the month following the 
month of qualifying for retirement, and, therefore, are subject to the requirement 
in section 5(a) of the Uniformed Services Pay Act (10 U.S.C. 1402 note) that 
for the purposes of the act the members be considered entitled to retired pay 
before April 1, 1963. 


To Major John A. Rapp, United States Marine Corps, October 29, 
1963: 


By first indorsement dated October 4, 1963, the Commandant of the 
Marine Corps forwarded your letter of October 2, 1963, requesting 
a decision whether the retired pay to which certain members were en- 
titled on September 30, 1963, may be recomputed effective October 1, 
1963, under the new rates of monthly basic pay prescribed by section 
2 of the Uniformed Services Pay Act of 1963, approved October 2, 
1963, Public Law 88-132, 77 Stat. 210, 37 U.S.C. 203. This request for 
decision was assigned No. DO-MC-729 by the Department of Defense 
Military Pay and Allowance Committee. 

You state that recomputation under the new rates of monthly basic 
pay will result in greater retired pay for the members than they would 
receive under clause (2) of section 5(a) of the 1963 act, 10 U.S.C. 1402 
note, and that the last sentence of section 5(a) of the act gives rise to 
the doubt in these cases. 


Section 5(a) of the Uniformed Services Pay Act of 1963 provides 
as follows: 


Except as provided in section 1402 of title 10, United States Code, the changes 
made by this Act in the rates of basic pay of members of the uniformed services 
do not increase the retired pay or retainer pay to which a member or former 
member of the uniformed services was entitled on the day before the effective 
date of this Act. However, except for a member covered by section 6331 of title 
10, United States Code, who became entitled to retainer pay before April 1, 1963, 
and subject to subsection (j) of this section, a member or former member of a 
uniformed service who became entitled to retired pay or retainer pay after 
March 31, 1963, but before the effective date of this Act, is entitled— 

(1) to have the retired pay or retainer pay to which he was entitled on the 
day before the effective date of this Act recomputed under the rates of basic 
pay prescribed by section 2 of this Act; or 

(2) to continue to have that pay computed under the rates of basic pay that 
were in effect under section 203 of title 37, United States Code, on the day before 
the effective date of this Act, plus the percentage increase provided by sub- 
section (e) of this section ; 


whichever pay is the greater. For the purposes of the preceding sentence, a 
member or former member who became entitled to retired pay on April 1, 1963, 
by virtue of section 1 of the Act of April 23, 1930, ch. 209, as amended (5 U.S.C. 


47a), shall be considered as having become entitled to that pay before April 1, 
1963. 
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Section 1 of the act of April 23, 1930, Ch. 209, 46 Stat. 253, as 
amended, 5 U.S.C. 47a, provides as follows (quoting from 5 U.S.C. 
47a): 

Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause 
retired, shall take effect on the first day of the month following the month in 
which said retirement would otherwise be effective, and said first day of the 
month for retirements made after July 1, 1930, shall be for all purposes in lieu 
of such date for retirement as was on April 23, 1930, authorized; except that the 


rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this section had not been enacted. 


It is reported that Staff Sergeant Fred E. Mullins, USMC, was 
transferred to the Temporary Disability Retired List effective April 1, 
1963, under 10 U.S.C. 1202. His transfer was approved by direction of 
the Secretary of the Navy on March 19, 1963. 

The act of August 2, 1956, Ch. 876, 70 Stat. 933, amended the act 
of April 23, 1930, by adding a new subsection (b) of the act, 5 U.S.C. 
47a(b) (1952 Ed., Supp. V), relating to the effective date of retire- 
ment for permanent physical disability or placement on the Temporary 
Disability Retired List of members of the uniformed services. The 
act of September 2, 1958, Public Law 85-861, 72 Stat. 1437, repealed 
the act of August 2, 1956 (subsection (b) of the 1930 act, as amended), 
and added section 1221, of Title 10, United States Code. Section 1221 
provides in substance that the Secretary concerned may specify an 
effective date for retirement of a member for physical disability or 
for the placement of his name on the Temporary Disability Retired 
List that is earlier than the date provided in section 1 of the 1930 act. 

Since the effective date of the transfer of Sergeant Mullins to the 
Temporary Disability Retired List was approved on March 19, 1963, 
as April 1, 1963, the date provided by the 1930 act as the effective date 
of his retirement and since the Secretary of the Navy did not specify 
an earlier date under authority of 10 U.S.C. 1221, it is our view that 
he must be considered as having become entitled to retired pay on 
April 1, 1963, by virtue of the 1930 act, within the meaning of the last 
sentence of section 5(a) of the Uniformed Services Pay Act of 1963. 

It is reported that Chief Warrant Officer Robert H. Jordan, USMC, 
completed 24 years of active service for retirement purposes on 
March 22, 1963. On January 16, 1963, he requested that he be retired 
on April 1, 1963. He was transferred to the retired list effective 
April 1, 1963, under 10 U.S.C. 1293, and was advanced on the same 
date on the retired list to the grade of first lieutenant under 10 U.S.C. 
6151. His transfer to the retired list was approved by the Under 
Secretary of the Navy on March 8, 1963. 

Under 10 U.S.C. 1293, the Secretary concerned may, upon a warrant 
officer’s request, retire the member if he has completed at least 20 years 
of active service that is properly creditable to him. If Mr. Jordan 
had completed 20 years of qualifying service on March 22, 1963, and 
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had requested retirement at that time, the effective date of his retire- 
ment would have been fixed as April 1, 1963, under the 1930 act. How- 
ever, since he did not request retirement when he met the eligibility 
qualifications of the statute, the situation contemplated to give effect 
to the purpose and intent of the 1930 act no longer existed in his case. 
The exercise of the administrative discretion to retire him effective 
April 1, 1963, was the result solely of his request to that effect. In 
such circumstance, there is no basis for a conclusion that he became 
entitled to retired pay on April 1, 1963, by virtue of the 1930 act. 
Compare 10 Comp. Gen. 36. 

It is reported that Major Daniel B. Hunter, USMC, completed 20 
years of active service for retirement purposes on January 18, 1963. 
On January 31, 1963, he requested that he be transferred to the retired 
list on April 1, 1963. He was transferred to the retired list effective 
April 1, 1963, under 10 U.S.C. 6323. His transfer was approved on 
March 6, 1963. 

Under 10 U.S.C. 6323(a), an officer of the Navy or Marine Corps 
who applies for retirement after completing more than 20 years of 
active service may, “in the discretion of the President, be retired on 
the first day of any month designated by the President.” Since Major 
Hunter was retired effective April 1, 1963, pursuant to such statutory 
authority, under circumstances which could not give rise to an appli- 
cation of the 1930 act, there is no basis for a conclusion that he became 
entitled to retired pay on April 1, 1963, by virtue of that act. 

It is reported that Lieutenant Colonel William C. Selsor, Jr., 
USMCR, completed 20 years of service as computed under 10 U.S.C. 
1332 on March 22, 1963. His date of birth is October 21, 1902. On 
April 29 and May 21, 1963, he applied for retired pay effective April 1, 
1963, under 10 U.S.C. 1331. His application was approved on May 31, 
1963, effective April 1, 1963, by the Under Secretary of the Navy and 
he was placed on the retired list effective April 1, 1963, by orders 
issued on June 5, 1963. 

It is further reported that Lieutenant Colonel Percy S. MacDonald, 
USMCR, completed 20 years of service as computed under 10 U.S.C. 
1332, on March 5, 1963. His date of birth is August 24, 1901. On 
October 16 and 23, 1962, he applied for retired pay effective April 1, 
1963, under 10 U.S.C. 1331. His application was approved on De- 
cember 19, 1962, effective April 1, 1963, by the Under Secretary of 
the Navy and he was placed on the retired list effective April 1, 1963, 
by orders issued on April 1, 1963. 

Under 10 U.S.C. 1331(a), a qualified person is entitled, upon appli- 
cation, to retired pay if he has met the statutory age requirement and 
performed at least 20 years of service computed under 10 U.S.C. 1332. 
It appears that neither of the officers involved here completed 20 years 
of service, as computed under 10 U.S.C. 1332, until March 1963. In 
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38 Comp. Gen. 146, we took the view that if the application for retired 
pay does not specify a later date, the right of a member to retired pay 
under the provisions of Chapter 67, of Title 10, United States Code, 
and their antecedent provisions, accrues on the date of his qualification 
for such retired pay but that the act of April 23, 1930, postpones such 
right to the first day of the month following the month in which the 
member qualifies. That date was April 1, 1963, in the cases of Colonel 
Selsor and Colonel MacDonald, since they did not specify a later date 
in their applications for retired pay. Hence, it is concluded that they 
became entitled to retired pay on April 1, 1963, by virtue of the 1930 
act. 
Your questions are answered accordingly. 


[B-152701] 


Decedents’ Estates—Simultaneous Deaths—Payment of Amounts 
Due 


In determining the disposition of the lump-sum payment due for annual leave 
upon the accidental simultaneous death of a former employee and his wife where 
their two sons survived the accident for a short time, it is appropriate to con- 
strue the order of precedence in the Federal Statute (5 U.S.C. 61f) through the 
aid of the Uniform Simultaneous Death Act, for although the Federal law pro- 
vides an order of payment there is no Federal statute to assist in determining 
whether the parties named in the Federal statute exist and, therefore, for the 
purpose of determining the existence of the parties named in that act the appli- 
cable State law must be consulted, and on the basis of evidence that both sons 
lived after the accident for at least a short period of time, the State Uniform 
Simultaneous Death Act may not be invoked, and the lump-sum annual leave 
is for payment to the estates of the two sons and not to the mother of the 
deceased employee. 


To the Administrator, Federal Aviation Agency, October 29, 1963: 


On October 14, 1963, you requested our decision concerning the 
disposition of the amount due as lump-sum payment for annual leave 
upon the death of Mr. Horace A. Hart a former employee of the Fed- 
eral Aviation Agency. 

Mr. Hart, his wife, Mabel Waters Hart, and their two sons, William 
and James, died as the result of an automobile accident on Septem- 
ber 21, 1962. The evidence gathered by your Agency from persons 
who had personal knowledge of the accident and from the official State, 
county and city records contains no indication that the deaths of Mr. 
and Mrs. Hart at the time of the accident were other than simulta- 
neous. On the other hand, the evidence indicates that both sons sur- 
vived the accident for periods of from 15 to 90 minutes. Evidence to 
establish the exact time each son died is conflicting and not conclusive, 
however, there appears to be no doubt that both sons did survive for 
at least a short period of time. 

The mother of Mr. Hart claimed and was paid the amount due for 
unused annual leave under the act of August 3, 1950, Ch. 518, 64 
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Stat. 395, as amended, 5 U.S.C. 61f-k; however, the attorney for the 
administrator of the estates of the Hart family questioned that pay- 
ment on behalf of the estate of one, or the estates of both sons, because 
the children of a deceased employee precede the employee’s parents in 
the order of succession established by that act. 

You ask the following questions concerning the disposal of the 
money in question : 


1. It is appropriate to construe the order of precedence in the Federal Statute 
(5 U.S.C. 61f) through the aid of the Uniform Simultaneous Death Act? 

2. If the answer to the preceding question is yes, does the available informa- 
tion constitute “sufficient evidence that the (parents and children) died other- 
wise than simultaneously . . .”? 

3. If the answer to question 1 is yes, was payment proper to Mr. Hart’s mother 
on the basis of the order of preference? 

Although the Federal law provides an order of payment for the 
money in question there is no Federal statute which can assist in de- 
termining whether the parties named in the Federal statute exist. 
Therefore, for the purpose of determining the existence of parties 
named in that act the applicable State law must be consulted. See 
DeSylva v. Ballentine, 351 U.S. 570, 580 (1956). Your first question 
is answered in the affirmative. 

Article 35, section 83 of the Annotated Code of Maryland, 1957— 
the Uniform Simultaneous Death Act—provides: 

§ 83. No sufficient evidence of survivorship. 

Where the title to property or the devolution thereof depends upon priority 

of death and there is no sufficient evidence that the persons have died otherwise 
than simultaneously, the property of each person shall be disposed of as if he 
had survived * * * 
Although no cases decided under the Maryland statute have been 
found it is uniformly held that the presumption authorized by the 
Uniform Simultaneous Death Act may not be invoked if there is 
direct evidence of the survival of one of the parties involved. That 
rule is applied regardless of the length of time the surviving party 
lives and regardless of the condition of the surviving party prior to 
death. Sauers v. Stolz, 218 P. 2d 741 (Colo., 1950) ; Jn re Davenport's 
Estates, 323 P. 2d 611 (Ida., 1958) ; Smith v. Smith, 317 SW 2d 275 
(Ark., 1958) ; Prudential Ins. Co. of America v. Sutton, 368 SW 2d 
522 (Mo., 1963). 

There appears to be no evidence that either Mr. or Mrs. Hart lived 
after the accident, however, it is clear that both sons did live after 
the accident for at least a short space of time. Therefore, your second 
question is answered in the affirmative. 

In view of the answer to questions one and two the act of August 3, 
1950, requires that the amount due as lump-sum payment for annual 
leave be paid to the estates of the two sons. Therefore, payment of 
that amount to the employee’s mother as if the sons had not survived 
was improper. Your third question is answered in the negative. 
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[ B-151979 J 


Fands—Nonappropriated—Indebtedness of Military Personnel 


The debt owing a commissioned officer’s mess by an enlisted man of the Marine 
Corps, the situation giving rise to the debt having occasioned his bad conduct dis- 
charge upon conviction by special court-martial that he had violated Article 121 
of the Uniform Code of Military Justice, may not be offset against the final pay 
due the member, an indebtedness to a commissioned officer’s mess—a nonappro- 
priated fund activity—not being equivalent to an indebtedness due the United 
States there is no basis for withholding the member's final pay as an involuntary 
set-off against the debt in the absence of a statutory provision authorizing deduc- 
tions from pay that is similar to the authority in 37 U.S.C. 1007(c) and (d) 
granted to the Departments of the Army and Air Force. 


} Major John A. Rapp, United States Marine Corps, November 6, 
963: 

By first indorsement dated July 3, 1963, the Commandant of the 
Marine Corps forwarded your letter of July 2, 1963, CDH/jr, request- 
ing a decision as to whether payment of an attached voucher in the 
amount of $39.84 may be made to the Commissioned Officer’s Mess, 
Marine Corps Cold Weather Training Center, Bridgeport, California. 
This amount was withheld from the final pay of Private Douglas J. 
Bloomquist, 1913630, U.S. Marine Corps, to liquidate an alleged in- 
debtedness. The request for decision has been assigned No. 
DO-MC-715 by the Department of Defense Military Pay and 
Allowance Committee. 

It is stated that on Jaunary 9, 1963, Private Bloomquist was con- 
victed by special court-martial of violating Article 121 of the Uniform 
Code of Military Justice in that he, in conjunction with another en- 
listed member, did “steal about 23 bottles of liquor, of a value of about 
$120, the property of commissioned officer’s mess.” His sentence in- 
cluded a bad conduct discharge. It is further stated that pursuant to 
section 0137, Manual of The Judge Advocate General of the Navy, 
the convening authority of the special court-marital stated that “the 
amount of $79.68 is determined to be a loss to the Government and as 
such constitutes an indebtedness to the United States,” one-half of 
which ($39.84) was required to be set off against the final pay of 
Private Bloomquist. 

You state further that Private Bloomquist was given a bad con- 
duct discharge from the Marine Corps on June 21, 1963. On the 
date of his discharge, he had $3 in his possession and an unpaid balance 
of $46.02 on his military pay record. This balance was reduced by 
$39.84, leaving a net balance of $6.18. He was entitled to a discharge 
gratuity under 10 U.S.C. 6297(b) (3) and paragraph 044180, Navy 
Comptroller Manual, in the amount of $25 less $9.18 ($3 in his posses- 
sion plus a balance of $6.18), a sum of $15.82. He was paid $22 on 
discharge, this sum representing his balance of $6.18 plus the discharge 
gratuity of $15.82. 
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The element giving rise to the question presented for decision is 
that the commissioned officer’s mess is a nonappropriated fund activ- 
ity of the Government. In this respect, it is stated that if the Com- 
missioned Officers Mess cannot recover the amount of its liquor loss 
through the means of set-off against Private Bloomquist’s final pay, 
then it must—like private, non-Federal concerns—absorb the loss or 
incur expenses in pursuing collection by other means. 

You refer to an opinion of the Judge Advocate General of the Navy 
dated May 22, 1963, in Private Bloomquist’s case, wherein it was con- 
cluded “that indebtedness to a nonappropriated fund activity should 
be deemed to be equivalent to indebtedness to the ‘United States’ for 
the purposes indicated and set-off against final pay of an individual 
convicted by court-martial of larceny of nonappropriated funds or 
property is authorized under JAG Manual, section 0137.” The prin- 
cipal basis for this conclusion appears to be that the Supreme Court 
held in Standard Oil Company of California v. Johnson, 316 U.S. 481 
(1942), that nonappropriated fund activities are instrumentalities of 
the Federal Government. Also, in support of the conclusion in Pri- 
vate Bloomquist’s case, the Judge Advocate General of the Navy cites 
two opinions of the Judge Advocate General of the Army (OpJAGA 
1952/4354, May 27, 1952, 2 Dig. Ops., Pay, 101.9; OpJAGA 1953/5314 
September 1, 1954. 5 Dig. Ops., Pay 101.9) holding that an indebted- 
ness to a nonappropriated fund activity is to be regarded as being 
equivalent to indebtedness to the United States for purposes of set-off 
of final pay. Those opinions, however, involve statutory provisions 
not applicable to enlisted men of the Navy and Marine Corps, and we 
find no basis for applying them to the instant case. 

In this connection, the statutory authority for deductions from the 
current and final pay of an enlisted man of the Army or Air Force for 
debts administratively determined to be owed the “United States or 
any of its instrumentalities” is contained in section 1007(c) and (d) 
of Title 37, U.S. Code. This authority is derived from the act of 
May 22, 1928, 45 Stat. 698. Both the Department of the Army and 
the Department of the Air Force have recognized that under such 
authority an indebtedness due a nonappropriated fund activity may be 
deducted from a member’s pay in the order of precedence set forth in 
paragraph 13-11, Army Regulations 37-104, and paragraph 31301, 
Air Force Manual 177-105. While the remission of indebtedness au- 
thority of the 1928 act was extended to the Secretary of the Navy by 
the act of June 11, 1960, 74 Stat. 207, 10 U.S.C. 6161, we -know of no 
statutory authority vesting in the Secretary of the Navy the indebted- 
ness collection authority applicable to enlisted men of the Army and 
Air Force except in the case of Marine Corps exchanges. As to such 
exchanges Congress enacted legislation to authorize the Secretary of 
the Navy to prescribe regulations to pay out of Marine Corps 
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appropriations any indebtedness to Marine Corps exchanges of mem- 
bers of the Marine Corps who are discharged, who desert, or who are 
sentenced to prison. See 10 U.S.C. 6032 and paragraphs 044660- 
044665 of the Navy Comptroller Manual. This authority, however, 
is by its own terms, limited to Marine Corps exchanges. 

We have held that debts due Army post exchanges (nonappropriated 
fund activities) are not debts due the United States and that there is 
no authority to set off debts due an exchange against the amount due a 
civilian employee as refund of retirement deductions. See 9 Comp. 
Gen. 353; 9 id. 411; 11 ¢d. 161; and 31 id. 363. As pointed out by you 
in your letter, at one time certain nonappropriated fund indebtedness 
was deducted from the pay of members with and without their consent. 
See 19 Comp. Dec. 496; 2d. 515; and 21 Comp. Dec. 109. However, in 
Kemny v. United States, 62 Ct. Cl. 328, the Court of Claims held that 
money which was the property of an Army post exchange, a nonappro- 
priated fund instrumentality, was not the property of the Government. 
The court also held in 7'aggart v. United States, 17 Ct. Cl. 322, that no 
public officer could make the Government either agent or trustee for 
the collection of private debts. Our Office cited the Kenny and J'ag- 
gart rulings with acceptance in 11 Comp, Gen. 161, wherein it was held 
(quoting from the syllabus) that: 


The Administrator of Veterans’ Affairs is not authorized to withhold retired 
pay otherwise due an officer on the separate emergency officers’ retired list of 
the Army to satisfy a debt found in the War Department to be owing from such 
retired officer to an Army post exchange. 


Also, the syllabus of 9 Comp. Gen. 353 states that : 


Since the debt of a civilian employee of the War Department to a post exchange 
is not a debt due the United States, there is no authority of law to offset against 
the amount of compensation due such an employee at the termination of his 
service the amount of his indebtedness to the post exchange. 


And the syllabus of 9 Comp. Gen. 411 states that : 


Since the debt of a civilian employee of the War Department to a post exchange 
or a post restaurant is not a debt due the United States+there is no authority to 
offset against the amount due such employee as refund of retirement deductions 
at the termination of his service the amount of his indebtedness to a post ex- 
change or a post restaurant. 

The Court of Claims held in a recent decision of January 11, 1963, 
G. L. Christian and Associates v. United States, 312 F. 2d 418, that 
“Contracts of conventional nonappropriated fund activities of armed 
forces such as post exchanges, ships’ stores, and officers’ clubs do not 
bind appropriated funds, do not create a United States debt, and may 
not be vindicated in the United States Court of Claims, even though 
made by government officers.” Cited in this connection, were Borden 
v. United States, 126 Ct. Cl. 902 (1953); Pulaski Cab Co. v. United 
States, 141 Ct. Cl. 160 (1958) ; and Standard Oil Company of Cali- 
fornia v. Johnson, 316 U.S. 481 (1942). 
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This concept of nonappropriated fund activities being instrumental- 
ities of the Government for some purposes but not for all purposes was 
also recently applied by the Court of Claims in the case of Gradall v. 
United States, Ct. Cl. No. 4-60, decided May 10, 1963, wherein the court 
held that the plaintiff’s employment in the Army and Air Force Ex- 
change Service—a Federal nonappropriated fund instrumentality— 
did not constitute holding a civilian office under the United States Gov- 
ernment within the meaning of section 212 of the Economy Act of 
June 30, 1932, 5 U.S.C. 59a. Citing the @radall case, the court, also 
on May 10, 1963, found for the plaintiff in the case of Cockrill v. 
United States, Ct. Cl. No. 315-58, where plaintiff, in addition to re- 
ceiving his retired pay from the Army, also received a salary from the 
Fort Sam Houston Golf Club, an instrumentality of the United States. 
In a third case, Jackson v. United States, Ct. Cl. No. 98-62, similar 
to the Gradall and Cockrill cases, an order of the court dated June 14, 
1963, held that plaintiff was entitled to recover withheld retired pay. 

In decision of June 27, 1938, A-95605, cited by you, it was held that 
funds embezzeled by an Army Reserve officer from the “Conservancy 
Beach Fly Camp, Civilian Conservation Corps, Company Fund,” 
should be checked against his accrued pay and allowances before the 
balance of pay and allowances were forfeited under a general court- 
martial sentence. That decision involved an Army Reserve officer and 
there is nothing to indicate that consideration was given to whether 
the Civilian Conservation Corps Company Fund was a nonappropri- 
ated fund activity. 

It is our view that in the absence of a statutory provision or regula- 
tion which would require deduction from the final pay of an enlisted 
member of the Marine Corps for an indebtedness owed a nonappro- 
priated fund activity, like the Commissioned Officer Mess in this case, 
there would appear to be no basis for withholding any part of the 
member’s final pay. 

Accordingly, in view of the foregoing, involuntary set-off against 
any amount which might be due Private Bloomquist would be im- 
proper and without authority. The voucher submitted with your 
request for decision is not authorized for payment and will be retained 
here. 


[ B-152476 J 


Courts—Jurors—-Fees—Government Employees in State Courts— 
Duty in Excess of 8 Hours 


When a postal field service employee, whose regular tour of duty is scheduled 
from 5 a.m. to 2 p.m., while serving on jury duty performs from 4 to 5 hours of 
regular postal duties, he is not entitled to overtime for the service in excess of 8 
hours in a day, and while 5 U.S.C. 30n and 30p provide that salaries may not be 
diminished, or any deductions made for the annual leave of absence on account 
ef the jury duty, irrespective of when the absence occurs, there is no authority 
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for the granting of compensatory time or overtime for the time an employee is 
required to serve on jury duty; however, although the employee in the postal 
field service is not entitled to-overtime compensation under 39 U.S.C. 3573 for his 
service in excess of 8 hours a day, if the excess hours that are not included in a 
regular tour of duty consist of jury duty he may retain that portion of the jury 
fees that exceed the compensation for the hours of absence from regular duty 
for the jury service. 


To LeRoy P. Afdem, Post Office Department, November 6, 1963: 


On September 11, 1963, you requested our decision whether you may 
certify a voucher in favor of Mr. Albert E. Heusley, PFS-4, step 10, 
$6,005 per annum, for services in excess of 8 heurs a day during jury 
service in a State court (Circuit Court of Anne Arundel County, 
Maryland). 

The pertinent facts and the basis for the claim for overtime compen- 
sation are stated in your letter as follows: 


During the period October 15, 1962 through March 27, 1963, Mr. Housley ap- 
peared for jury duty for a total of 32 days. On 27 of those days he worked four 
to five hours as a regular clerk in the Post Office Department (5 a.m. to 9 a.m.) 
and also served on the jury (see schedule attached). The eight hours of service 
per day show only what the postmaster believes to be equitable since the clerk of 
the court stated that jury service varied anywhere from six to ten hours per 
day (see copy of statement attached). Mr. Housley feels that he should have 
been paid for all service in excess of eight hours in a day at the overtime rate 
for his position (39 U.S.C. 3573), since his reguiar tour of duty during that period 
was from 5 a.m. to 2 p.m. 


The act of June 29, 1940, 54 Stat. 689, 5 U.S.C. 30n and 3p, provides 
in pertinent part : 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period of 
service be deducted from the time allowed for any leave of absence authorized by 
law. 

* * * + a & se 


Sec. 3. There shall be credited against the amount of compensation payable by 
the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 


We held in decision of August 27, 1941, B-19454, to the Postmaster 
General, concerning the above-quoted statutory provisions, as follows: 


While the salaries of railway postal clerks may not be diminished, or deduc- 
tions made from their annual leave of absence, on account of jury duty irrespec- 
tive of when the absence occurs—that is, either during a period they otherwise 
would be required to be on active duty or during a period they otherwise would 
not be required to work—in none of the controlling statutes, including the act of 
June 29, 1940, supra, do I find any authority to grant them an additional credit 
of time for any purpose—compensatory time or overtime compensation—corre- 
sponding to the time they were required to serve on a jury during a period they 
otherwise would have been off from duty by operation of their schedules of work 
or tour of duty. 


That same principle is for application here, and, therefore, we hold 
that employees in the postal field service are not entitled to overtime 
compensation under 39 U.S.C. 3573 for services in excess of 8 hours 
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a day when the excess hours, not included in a regular tour of duty, 
consist of jury service. It follows that the subject voucher, which 
is herewith returned, may not be certified for payment. 

We may point out that rf the jury fees received by the employee 
exceeded the compensation for the hours of absence from regular duty 
for the jury service, the excess may be retained by the employee. 28 
Comp. Gen. 729 as modified by 29 zd. 302. 


[ B-151821 J 


Awards—Suggestions, Etc.—Use by Government 


Upon the acceptance of a cash ineentive award, made under Title III of the 
act of September 1, 1954, 5 U.S.C. 2121-2123, by an employee for his invention on 
which a patent is pending, the Government pursuant to section 304(d@) of the 
act, 5 U.S.C. 2123(d), acquired the use of the invention in any manner necessary 
or desirable in the performance of its authorized functions, and the acceptance 
of the award constituting an agreement which in effect conferred a license, 
the Government may use the invention without paying the inventor anything 
beyond the award, including royalty and, therefore, without incurring any liabil- 
ity the Government may contract with others to manufacture the item for its 
use, and may modify existing properties to employ the principles of the invention. 


Awards—Suggestions, Ete.—Royalties Charged Licensees Selling 
to Government 

The rights acquired by the Government under 5 U.S.C. 2123(d) to use an inven- 
tion free of any claim from the inventor-employee, his heirs or assigns, do not 
affect agreements between the inventor and licensees, and a licensee although 
required to pay royalty to the inventor for the items sold the Government can- 
not be required to reduce its price to the Government by the amount of the 
royalty, and while the inventor could grant a license exempting items sold to the 
Government from royalty, there is no legal requirement for him to do so. 


Awards—Suggestions, Etc.—Recording, Etc., of Government’s 
Rights 


The Government when authorized to use an invention for which an employee 
had been granted and had accepted an incentive award under Title III of the act 
of September 1, 1954 (5 U.S.C. 2121-2123), acquired rights conferred by law that 
require no implementation, the provisions of 5 U.S.C. 2123(d) being self- 
executing require no license, and the rights affecting only the Government 
and the. inventor-employee, his heirs, and assigns, no public record other than 
the incentive award is necessary to secure the Government’s rights. 


To the Administrator, Veterans Administration, November 7, 1963: 
Your letter of June 17, 1963, presented for our consideration several 
questions concerning the rights of the Government to a certain inven- 
tion by a Veterans Administration employee for which an incentive 
award was paid under the provisions of Title III of the act of 
September 1, 1954, Ch. 1208, 68 Stat. 1112, 5 U.S.C. 2121-2193. 

The record presented to our Office shows that a corrective therapist 
in the employ of the Veterans Administration Hospital, Bronx, New 
York, submitted, through the incentive awards procedure, an idea or 
suggestion for the modification of crutches for use by patients. The 
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suggestion was approved and an award of $55 was made to the em- 
ployee under the above-cited act. Subsequently a supplemental award 
of $25 was made to the employee in connection with the publication 
of the suggestion by the Veterans Administration in a Professional 
Service Letter. However, you state that the employee “has withheld 
cashing the award check pending assurance that his act in doing so 
would in no way entitle the Veterans Administration to participate 
in the pending patent or in any manner abridge his rights in respect 
thereto.” The employee has made application for United States and 
Canadian patents on his design for crutches. 

It is indicated that the circumstances under which the invention was 
made are such that the Government cannot require either assignment 
of the entire right, title and interest to the invention or the reservation 
of a nonexclusive, irrevocable, royalty-free license in the invention 
under Executive Order No. 10096, as amended, which prescribed a 
Uniform Government Patent Policy for Inventions by Government 
Employees. Hence, it has been determined by the Commissioner of 
Patents that the employee, in accordance with paragraph 1(d) of 
Executive Order No. 10096, is entitled to the entire right, title and 
interest in and to the invention, “subject to law.” Since an incentive 
award for this invention was made under the provisions of Title III 
of the act of September 1, 1954, supra, any rights the Government 
may have therein arise from the provisions of subsection 304(d) of 
that act, 5 U.S.C. 2123(d), as follows: 

A cash award under this section shall be in addition to the regular compensa- 
tion of the recipient and the acceptance of such cash award shall constitute an 
agreement that the use by the Government of the United States or the municipal 
government of the District of Columbia of any idea, method or device for which 
the award is made shall not form the basis of a further claim of any nature upon 
the Government of the United States or the municipal government of the District 
of Columbia by the employee, his heirs, or assigns. 

In view of the above, you request our decision on the following five 
questions : 

1. What is the nature and extent of “use by the Government” within 
the meaning of said subsection ? 

2. May the Government manufacture or cause to be manufactured 
for its own use products conforming to or including the invention 
without incurring liability to the employee, his heirs or assigns, for 
such manufacture and use? 

3. May the Government modify its existing properties to employ the 
principles of the invention without incurring such liability ? 

4. May the Government purchase free of royalty from the inventor’s 
licensee articles manufactured in conformity with or including the 
invention ¢ 

5. In what way and by what means may the rights of the Govern- 
ment be asserted, implemented and made a matter of record? 
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There is nothing in the legislative history of Title III which sheds 
any light upon the intent of the phrase “use by the Government.” 
Hence, the words must be given their ordinary and familiar import 
and meaning of a direct use by the Government. “Use” means the 
possession and employment of a thing for the purposes to which it is 
adapted. Thus the Government would be authorized to use an in- 
vention for which an incentive award had been granted and accepted 
under Title III in any manner necessary or desirable in the 
performance of its authorized functions. Question 1 is answered 
accordingly. 

The cited statute provides that acceptance of a cash award there- 
under “shall constitute an agreement that the use by the Government 
of the United States * * * of any idea, method or device for which 
the award is made shall not form the basis of a further claim of any 
nature upon the Government of the United States * * * by the em- 
ployee, his heirs, or assigns.” This provision clearly means that the 
Government may use the invention without paying the inventor any- 
thing beyond the award and clearly contemplates use without paying 
royalty to the inventor. Such an agreement in effect confers upon 
the Government a license under the patent limited as stated in the 
answer to question 1. A licensee under a patent is not required to 
manufacture the patented item himself, but may contract with others 
to manufacture the item for his use. Question 2 is answered in the 
affirmative. 

Under the agreement effected by acceptance of an award under 5 
U.S.C. 2123(d) for an invention, the Government is entitled to the 
benefit of any direct use that it makes of such invention. Hence, 
question 3 is answered in the affirmative. 

The Government’s right to use the invention free of any claim from 
the inventor-employee, his heirs, or assigns, does not in any way affect 
any agreements between the inventor and his licensees. Hence, if the 
Government purchases the item in question from a licensee who has 
agreed to pay the inventor a royalty on each item produced, said 
licensee would be required to pay such royalty to the inventor for the 
items sold tothe Government. Hence, the Government cannot require 
such a licensee to reduce its price to the Government by the amount of 
said royalty. While the inventor presumably could grant a license 
exempting items sold to the Government from royalty, there is no 
legal requirement for him to do so. Question 4 is answered 
accordingly. 

With respect to the means for asserting and implementing the Gov- 
ernment’s rights and making them a matter of record, the provisions of 
5 U.S.C. 2123(d) are self-executing and do not require the execution of 
a license. Since the Government’s rights are conferred by law, no 
further assertion or implementation appears necessary. Also, since 
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the right affects only the Government and the inventor-employee, his 
heirs and assigns, no public record other than the incentive award is 
necessary to secure the Government's rights. Question 5 is answered 
accordingly. 


[ B-152451 J 


Leaves of Absence—Sick—Recredit of Prior Leave—Reemploy- 
ment After Military Service 


Notwithstanding that upon reemployment of a former civilian employee while 
still hospitalized subsequent to disability retirement after more than 12 years 
of active service as a Reserve officer he performed no active duty before his 
death shortly after reemployment, the sick leave placed to his credit on reemploy- 
ment in accordance with section 30.704(b) of the Civil Service Regulations may 
be granted, irrespective of the forfeiture of reemployment benefits under section 
of the Universal Military Training and Service Act of 1948, as amended 
(50 U.S.C. App. 459(g)), the employee having served in excess of the time 
limitation prescribed in that act, for as a reservist, the employee pursuant to 
50 U.S.C. 30r(b) had a right to restoration without any time limitation to the 
civilian position held by him when ordered to military duty. 


To the Director, Selective Service System, November 8, 1963: 

Your letter of September 10, 1963, requests our decision as to 
whether you may grant sick leave to a former civilian employee of 
the Selective Service System, Alexander Nuta, who was ordered to 
active duty as a Reserve officer of the Army on August 1, 1951, and 
who was reemployed by your agency asa civilian on September 38, 1963. 

You say the Reserve officer in question was retired for physical 
disability on August 31, 1963, while a patient at Walter Reed Hospi- 
tal; that he then applied for reemployment in his civilian position; 
and that recognizing his entrance on duty would be delayed by reason 
of treatment you determined that he was qualified to perform the 
duties of the civilian position and authorized his reemployment. 

It is indicated that the individual had 720 hours of sick leave to his 
credit at the time he entered on active duty in 1951, which was placed 
to his credit on reemployment in accordance with section 30.704(b) of 
the Civil Service Regulations. You desire to know whether the re- 
credited sick leave may be granted in this case on the basis of the 
decision in 26 Comp. Gen. 948. 

We understand that Mr. Nuta was in a very critical condition at 
the time of your reemployment action and that the possibility of his 
returning to an actual duty status in a civilian position was rather 
remote} also, that Mr. Nuta died on September 15 or 16, 1963, without 
ever having rendered any service under the reemployment. 

Our decision in 26 Comp. Gen. 948, held as follows (quoting from 
the syllabus) : 

Provided it be administratively determined that the physical condition of an 
employee entitled to reemployment benefits of section 8 of the Selective Training 


and Service Act of 1940, as amended, upon the termination of his services with 
tke armed forces is not such as would render him unqualified to perform the 
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duties of his former position, such employee may be restored to duty, and, upon 
proper application therefor, immediately may be granted sick leave to the extent 
authorized by the current leave regulations. 24 Comp. Gen. 357, amplified. 

The above decision was predicated on a right to restoration of an 
employee to his former position or one of like seniority, status and 
pay under the Selective Training and Service Act of 1940, 50 U.S.C. 
App. 301 (1946 Ed.) Here the employee had presumably forfeited 
his right to reemployment benefits under section 9 of the Universal 
Military Training and Service Act of 1948, 62 Stat. 614, as amended, 
50 U.S.C. App. 459(g), the successor to the 1940 act, since he served 
on active duty in excess of the time limit specified in such act and there 
being no indication that he could not have procured his release after 
4 years if he so desired. 

However, irrespective of the provisions of section 9 of the Universal 
Military Training and Service Act of 1948, as amended, the employee 
here involved was entitled to a separate right of restoration under 5 
U.S.C. 30r(b), which requires that each reservist be restored to the 
position held by him when ordered to duty. Since that statute contains 
no time limitation or other qualification in respect of such restoration 
we believe that the sick leave recredited to the employee’s account upon 
restoration may be granted, regardless of the fact that there was no 
actual performance of duties in the position to which restored after 
military duty. 

Therefore, your question as to whether sick leave may be. granted in 
this case is answered in the affirmative. 


[ B-152774 J 


Leaves of Absence—Lump-Sum Payments—Rate at Which Pay- 
able—Period Extending Beyond January 1, 1964 


The lump-sum payment due the surviving spouse of a deceased civilian employee 
for a period of annual leave that extends into 1964 is for computation at the in- 
creased per annum rate of compensation provided by Schedule II of the Federal 
Salary Reform Act of 1962, approved October 11, 1962 (5 U.S.C. 1171 note), 
section 1 of the act of December 21, 1944 (5 U.S.C. 61b) providing for a lump-sum 
payment computed on the basis of an employee's rights at the time of separation 
and the Federal Salary Reform Act increasing the basic salary provided by 
section 603(b) of the Classification Act of 1949, as amended (5 U.S.C. 1113(b)), 
effective on the first day of the first pay period beginning on or after January 1, 
1964 ; therefore, the employee having died September 21, 1963, after the enactment 
of the Federal Salary Reform Act, his widow is entitled to the increased salary 
rate of Schedule II for the period of annual leave extending beyond the first pay 
period in 1964, January 5. 


To John B. Reale, United States Treasury Department, November 
8, 1963: 

This refers to your letter of October 24, 1963, reference FMO:PO, 
with enclosure, requesting our decision whether you may certify for 
payment the enclosed voucher in favor of Mrs. Elizabeth V. Borden 
for the amount of $67.32 under the circumstances related below. 
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You say that a voucher in the amount of $5,720.18 for 120 hours 
basic compensation, and 804 hours lump-sum annual leave payment 
at the per annum rate of $13,340, grade 13, step 7, has been processed 
and forwarded to the Treasury Disbursing Office for payment to Mrs. 
Elizabeth V. Borden, as the surviving spouse of Mr. Borden, a former 
employee of the Internal Revenue Service, who died September 21, 
1963. The entire lump-sum was computed at this rate even though 
the period covered extended into 1964. 

The Federal Salary Reform Act of 1962, Public Law 87-793, 76 Stat. 
841, 5 U.S.C. 1171 note, provides that Compensation Schedule IT shall 
become effective with the first pay period beginning after January 1, 
1964, the effective date for the Internal Revenue Service being 
January 5, 1964. 

The voucher has been computed for 204 hours for the period 
January 5 through February 10, 1964, after 4 hours, at the rate of 
$0.33 per hour; the difference “between the hourly rate of $6.75, the 
per annum rate of $14,035 for Schedule IT, effective January 5, 1964, 
and the hourly rate of $6.42, the per annum rate of $13,340 for 
Schedule I now in effect. 

Section 1 of the act of December 21, 1944, 58 Stat. 845, 5 U.S.C. 61b, 
as amended, provides in part as follows: 


That whenever any civilian officer or employee of the Federal Govern- 
ment * * * separated from the service * * * he shall be paid compensation in 
a lump sum for all accumulated and current accrued annual or vacation leave 
to which he is entitled under existing law. Such lump-sum payment shall equal 
the compensation that such employee would have received had he remained 
in the service until the expiration of the period of such annual or vacation 
Rave * >" 

The lump-sum payment is to be computed on the basis of the em- 
ployee’s rights at the time of separation under all applicable laws 
and regulations at that time which would have affected his compensa- 
tion had he remained in the service for the period covered by his leave. 
See 26 Comp. Gen. 102. The Federal Salary Reform Act of 1962, 
Public Law 87-793, 76 Stat. 841, increased the existing rates of basic 
compensation provided by section 603(b) of the Classification’ Act of 
1949, as amended, 5 U.S.C. 1113(b). That act was appreved Octo- 
ber 11, 1962, and Compensation Schedule IT was to be effective on the 
first day of the first pay period beginning on or after January 1, 1964. 
Hence, with respect to employees separated from the service after the 
date of the Federal Salary Reform Act of 1962, and whose unused an- 
nual leave covers a peried extending beyond the effective date of Com- 
pensation Schedule IT, it is clear that, had they remained in the service 
until the expiration of such annual or vacation leave, they would have 
received compensation at the increased rates provided by Compen- 
sation Schedule ITI, for so much of the period as extends beyond the 
first pay period beginning on or after January 1, 1964. Therefore, 
the lump-sum payment of the deceased employee properly should 
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reflect the compensation change effected by Compensation Schedule II 
of the Federal Salary Reform Act of 1962, beginning January 5, 
1964. 

The voucher which is returned herewith may be certified for pay- 
ment if otherwise correct. 


[ B-152678 J 


Pay—Retired—Increases Under Act of May 20, 1958—<Active 
Duty After Retirement 


An Air Force master sergeant, pay grade E-7, retired before June 1, 1958, under 
the authority of 10 U.S.C. 8914, who after retirement performs periods of noncon- 
tinuous service that total at least 1 year not having met the continuous service 
requirement of section.3(b) of the act of May 20, 1958 (37 U.S.C. 232 note) is 
not entitled to have his retired pay computed at the increased pay rates pre- 
scribed in the act, nor may the member who had been promoted to the senior 
master sergeant E-8 pay grade established by the 1958 act during active service 
after retirement have his retired pay computed at the higher grade, the member 
being ineligible to use the rates of basic pay provided in that act in the com- 
putation of his retired pay, there is no authority of law for computing his 
retired pay on the grade of senior master sergeant, E-8. 


Pay—Retired—Increases Under Act of May 20, 1958—Active 
Duty After Retirement 


Although a member of the uniformed services who has not met the continuous 
service of at least 1 year requirement of section 3(b) of the act of May 20, 1958 
is not entitled to have his retired pay computed at the increased pay rates pre- 
scribed by that act, he is entitled under section 4(a), as amended (10 U.S.C. 
1401 note), to an increase of 6 percent in the retired pay to which he was entitled 
on May 31, 1958, or to an increased percentage multiplier under 10 U.S.C. 1402(a), 
whichever method provides the greater amount. 


a J. H. Webb, Department of the Air Force, November 14, 

Reference is made to your letter of September 17, 1963, requesting 
a decision as to the propriety of payment of the voucher attached 
thereto in favor of Master Sergeant William L. Walton, retired, 
representing adjustment in retired pay between $203.50 and $169.29 
for the month of August 1963. The submission was approved by the 
Department of Defense Military Pay and Allowance Committee as 
Air Force Request No. 728. 

The record shows that under authority of 10 U.S.C. 8914, Mr. 
Walton was retired from the Regular Air Force on January 31, 1958, 
as a master sergeant, E-7, with 20 years, 8 months and 3 days of active 
service and was transferred to the Air Force Reserve. His retired pay 
was computed at 521% percent of the pay of pay grade E-7 with 18 
cumulative years of service. Thereafter, he performed three 15-day 
periods of training duty and effective October 1, 1961, was recalled 
to extended active duty from which he was released on August 27, 
1962, after having performed continuous active duty for 10 months and 
27 days. The extended active duty was performed in the grade of 
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senior master sergeant, E-8, to which he apparently had been promoted 
in his Reserve status after retirement. 

Your request for decision involves Mr. Walton’s right, upon release 
from active duty August 27, 1962, to have his retired pay based on the 
grade of senior master sergeant and computed at 214 percent of the pay 
of that grade for a member with 20 cumulative years of service mul- 
tiplied by 22 years of active service, using the pay rates prescribed in 
the act of May 20, 1958, Public Law 85-422, 72 Stat. 122, 37 U.S.C. 232. 
Paragraphs (a) and (b) of section 3 of that act, 37 U.S.C. 232 note, 
provide as follows: 


(a) Notwithstanding any other provision of law, except sections 4 and 7 of 
this Act and subsection (b) of this section, the changes in rates of basic pay 
made by this Act do not increase the amount of retired pay, retirement pay, 
retainer pay, or equivalent pay to which any person is entitled on the day before 
the effective date of this Act. 

(b) Notwithstanding any other provision of law, except section 6483(c) of 
title 10, United States Code, a member of a uniformed service who became en- 
titled to retired, retirement, or retainer pay before the effective date of this Act, 
and who performed a period of continuous active duty of at least one year after 
becoming entitled to that pay, is entitled, upon release from that active duty on 
or after the effective date of this Act, to recompute that pay based on the rates 
of pay set forth in the Career Compensation Act of 1949, as amended by this Act. 


Section 7, referred to in section 3(a) above, includes special provisions 
for certain retired officers. Section 4(a) as amended by the act of 
August 28, 1958, Public Law 85-855, 72 Stat. 1104, 10 U.S.C. 1401 
note, is as follows: 

(a) Except for members covered by section 7 of this Act, members and former 
members of the uniformed services who are entitled to retired pay, retirement 
pay, retainer pay, or equivalent pay, on the day before the effective date of this 
Act, shall be entitled to an increase of 6 per centum of that pay to which they 
were entitled on that date. 

Although the combined active duty and active duty for training 
performed after retirement by Mr. Walton total more than 1 year, he 
did not perform “a period of continuous active duty of at least one 
year” as required in section 3(b). Therefore he is not entitled to have 
his retired pay computed on the pay rates prescribed in the act of 
May 20, 1958, for the period involved. 

Under 10 U.S.C. 1402(a) generally, a member who serves on active 
duty after retirement is entitled upon release to recompute his retired 
pay to include in the multiplier factor the active duty after retirement. 
The formula provides for using the monthly basic pay “of the grade 
in which he would be eligible to retire if he were retiring upon that 
release from active duty.” The grade in which Mr. Walton was serv- 
ing, and presumably the grade in which he would be eligible to retire 
if he were retiring upon that release from active duty, was senior mas- 
ter sergeant, E-8. Since that grade was first established by the act 
of May 20, 1958, and for the period involved he is not entitled to use 
the rates of basic pay provided in that act in computation of his retired 
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pay, there is no authority of law for computing his retired pay on the 
grade of senior master sergeant, E-8. 

You raise a question as to Mr. Walton’s right to have his retired pay 
increased by 6 percent if his additional active duty after retirement 
is included in the multiplier factor. In this connection, you refer to 
38 Comp. Gen. 843, wherein we held with respect to one of the members 
there involved, that he was not entitled to have the retired pay to 
which he was entitled as of May 31, 1958, increased by 6 percent if there 
was included in the computation of his retired pay all of his active 
service after retirement through date of release from active duty 
(after May 31, 1958) in the multiplier factor. The prohibition con- 
tained in section 3(a) quoted above barred the recomputation of Mr. 
Walton’s retired pay on the pay rates prescribed in the 1958 act, and 
any increase in retired pay thereafter must be specifically authorized 
by law. Under 10 U.S.C. 1402(a) he would be entitled to compute his 
retired pay at 55 percent, including credit for his active service after 
retirement, of the pay of a master sergeant with over 18 years of 
service, using the rates of pay in effect on May 31,1958. The 6 percent 
increase provided in section 4(a) of the 1958 act is authorized only as 
“an increase of 6 per centum of that pay to which they were entitled” 
on May 31, 1958. Since Mr. Walton was not entitled to retired pay 
computed at 55 percent on May 31, 1958, he is not entitled to an increase 
of 6 percent in his retired pay so computed. Accordingly, his retired 
pay for the month of August 1963 is authorized to be paid at the rate 
of $169.29, an increase of 6 percent over the amount to which he was 
entitled on May 31, 1958, that rate being greater than the rate payable 
at 55 percent of the applicable pay rate as of May 31, 1958, without 
the 6 percent increase. 

The voucher presented will be retained here inasmuch as payment 
thereon is not authorized. 


[ B-131836 J 


Family Allowances—Separation—Type 2—Common Residence 


The common residence rule established in 43 Comp. Gen. 332 which precludes 
entitlement to the family separation allowance authorized under 37 U.S.C. 
427(b) if the member of the uniformed services does not reside with his 
dependents in a common household at or in the vicinity of his station or the 
home port of the vessel immediately preceding the duty assignment for which 
the allowance is claimed is modified to permit family separation allowance 
payments if, during the period for which the allowance is paid, the member 
maintains a residence or household for his dependents which he would share 
during periods of leave or such other times as his duty assignment might 
permit, whether or not the residence is located at the home port or station from 
which the member proceeded to the duty assignment. 


Family Allowances—Separation—Residence Distance From Station 


A member of the uniformed services who, while stationed at Charleston, §.C., 
maintains a residence for his dependents in Atlanta, Ga.—more than 50 miles 


woe 
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from the duty station—is, upon transfer to sea duty or to a place where his 
dependents cannot accompany him at Government expense, entitled to the family 
separation allowance authorized under 37 U.S.C. 427(b), 43 Comp. Gen. 332, 
modified. [Question 26] 


Family Allowances—Separation—Type 2—Common Residence 


A member of the uniformed services who maintains a residence for his family 
in San Francisco while assigned to a ship with a home port at San Diego is 
entitled to a family separation allowance under 37 U.S.C. 427(b), clause 2, when 
the vessel is away from its home port for more than 30 days. 


Family Allowances—Separation—Type 2—Common Residence 


Although a member of the uniformed services does not maintain a common 
residence for himself and wife (his only dependent) at the time of departure 
from his duty station or home port of the ship to which assigned because of his 
wife's prolonged hospitalization, when the member subsequently, while in a status 
otherwise making him eligible for a family separation allowance under 37 U.S.C. 
427(b), rents a home for their mutual use to which the wife moves upon release 
from the hospital, the member becomes entitled to payment of the family separa- 
tion allowance from the time the wife occupies the home. 


Family Allowances—Separation—Type 2—Common Residence 


A member of the uniformed services who pays lodging and subsistence for his 
only dependent, a child away at school or in an institution, but who does not 
share a residence with the dependent when he is assigned to duty otherwise 
entitling him to a family separation allowance does not incur any additional 
household expenses as a result of the separation and, therefore, is not entitled 
to a family separation allowance. 


Family Allowances—Separation—Type 2—Common Residence 


A member of the uniformed services who maintains a residence for his only 
dependent, a child away at school or in an institution when the member is 
assigned to duty otherwise entitling him to a family separation allowance under 
37 U.S.C. 427(b), and who continues to maintain such residence is not precluded, 
by reason of the child’s absence, from receiving a family separation allowance; 
however, if the child’s absence in an institution is for an indefinite period not 
to terminate within 1 year, payment of a family separation allowance for any 
period prior to the child’s return to the residence is not authorized. 


To the Secretary of Defense, November 22, 1963: 


Reference is made to letter dated October 21, 1963, from the Assist- 
ant Secretary of Defense (Comptroller) requesting decision whether 
the “common residence” criteria enunciated in our decision of Oc- 
tober 9, 1963, B-131836, 43 Comp. Gen. 332, may be considered to have 
been met under the circumstances set forth im the question presented in 
Committee Action No. 329 of the Military Pay and Allowance Com- 
mittee of the Department of Defense. The question presented is as 
follows: 

Do the answers in the decision of the Comptroller General, B-131836 of 
9 October 1963, to questions 23, 24 and 26 of Committee Action No. 328 require 
that entitlement under clause (1), (2) or (3) of 37 U.S.C. 427(b) depends upon 
the member maintaining a common residence for himself and dependent(s) at 
his duty station or home port at the time of his departure therefrom on perma- 
nent change of station, or while on duty on board a ship away from its home 
port (or while on temporary duty away from his permanent station), for a con- 


tinuous period of more than 30 days, in the sense that he must share a place 
of abode with dependent(s) within a reasonable daily commuting distance of 
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his permanent station or home port, a one-way distance of 50 miles being con- 
sidered as a maximum distance for this purpose except where the member 
actually commutes a greater distance daily ? 

In its discussion the Military Pay and Allowance Committee in 
effect requests reconsideration of the view expressed in our decision 
of October 9, 1963, that generally a member would not be entitled 
to an allowance under 37 U.S.C. 427(b) unless he and his dependents 
were residing together immediately preceding the duty involved and 
the separation results from such duty assignment. It is stated that 
the family separation allowance is new and unique as military pay 
law; that it has occasioned unusual necessities and urgencies in its 
implementation; that the restricted time element between enactment 
and disbursements has necessitated cautious interpretations of entitle- 
ment on the part of the services, and, as an example, it refers to a 
directive issue by the Navy and Marine Corps governing entitlement 
under clause (1) of section 427(b) as follows: 

b. Conditions of entitlement (1) Maintenance of common household. In order 
to be entitled to FSA-R, the member must have maintained a common household 
for himself and his dependents immediately preceeding his detachment from his 
last permanent station. However, even if he maintained a residence for himself 
and his dependents at the time of his detachment and he continues to maintain 
that residence for his dependents, he will not be entitled to FSA-R if his depend- 
ents were physically absent therefrom for a period of more than three months 
prior to the date of his detachment. If the member’s dependents did not reside 
within a reasonable daily commuting distance of his permanent station, a one- 
way distance of 50 miles being considered as the maximum distance for this pur- 
pose except where the member actually commuted a greater distance daily, he will 
be considered as not having maintained a common residence for himself and his 
dependents. 

In urging reconsideration of our view the Committee says that it is 
it least doubtful that the law as set forth in 427(b), or a fair interpre- 
tation of the answers to the questions involved, requires such restricted 
application ; that there are innumerable instances in which the member 
maintains a residence for his dependents at a distance greater than 50 
miles from his permanent duty station under circumstances which 
would render daily commuting impracticable, if not impossible. It 
describes the situation of a member who 1s permanently stationed in 
Charleston, South Carolina, in maimtaining a residence for his wife 
and child in Atlanta, Georgia. It is stated that he owns the home in 
Atlanta and for reasons of economy, child’s education, and others, he 
does not move the family to Charleston where his tour of duty is not 
of unlimited duration. He commutes to Atlanta when he can, on 
leave, often on weekend liberty. While at home it is said that he at- 
tends to home repairs, automobile maintenance and child care in the 
same manner he would attend to them if the family were at Charleston. 
Home repairs are accumulated in anticipation of his visits, but they are 
accomplished by him nonetheless. However, when he is transferred 
from Charleston for sea duty, or shore duty at a remote place where 
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dependents cannot accompany him, and he can no longer effect repairs, 
it is contended that the needs resulting from family separation are 
just as acute as if he had maintained a common household in Charleston 
at the time of his departure. In this regard, the Committee states 
that in any case where the residence maintained may be far removed 
from the permanent duty station, the member is entitled to his leave 
each year, and distance alone cannot make this residence physically 
inaccessible to him for purposes of home repair, etc. 

The Committee says that another example would be that of the mem- 
ber attached to a ship in San Diego. For the same reasons as those 
stated in the case of the member described above, he maintains a resi- 
dence for his family in San Francisco. While his ship is in port at San 
Diego, he is able to commute to San Francisco. However, when the 
ship is away from the home port for an extended period, the family 
must assume extra expenses. These expenses under the circumstances 
would not be less had the member maintained his family residence in 
San Diego. 

Also, the Committee says another case is that of a member who reuts 
a home at his permanent duty station where he maintains a residence 
for himself and his wife, his sole dependent. Shortly before his trans- 
fer she enters the hospital for prolonged treatment. He gives up the 
home, moves into a one room apartinent adequate for himself, intending 
when his wife is released from the hospital to rent another home. 
Meanwhile, he is transferred to a restricted station, and later his wife 
moves from the hospital to a home he rents for their mutual use. In 
this case, at the time of his departure from his duty station, he was not 
maintaining a common household and entitlement could not commence. 
The Committee says that there is good reason for it to commence, how- 
ever, at a later date when the wife moves into the residence he rents as 
a home. 

The Committee contends that the rationale for the family separation 
allowance is that enforced separations of servicemen from their fami- 
lies caused added household expenses where the member is absent for 
any extended period of time; that this condition results in an inequity 
as compared to those members whose dependents are authorized to 
accompany them, and that this inequity is compounded if the condi- 
tions under which the allowance is intended to be paid exist, but not at 
some particular date and place. The Committee concludes that it 
would therefore seem that the member described in question 24 con- 
sidered in the decision of October 9, 1963, would be entitled to otherwise 
proper payment of family separation allowance under clause (1), (2), 
or (3) of 37 U.S.C. 427(b) if at the time he departed from his duty 
station or home port, or during any proper later period, he maintains 
a residence for his dependent. 
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Section 427 (b), Title 37, United States Code, provides as follows: 


(b) Except in time of war er of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allow- 
ance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station ; 


(2) he is on duty on board a ship away from the home port of the ship for 
a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a 
continuous period of mere than 30 days and his dependents do not reside at 
or near his temporary duty station. 


A member who becomes entitled to an allowance under this subsection by 
virtue of duty described in clause (2) or (3) for a continuous period of 
more than thirty days is entitled to the allowance effective as of the first day 
of that period. 

Question 23 which we answered in our decision of October 9, 1963, 
presented the example of a dependent wife from whom the member 
was legally separated, and other examples, in all of which the member, 
at the time he departed from his duty station or home port, did not 
maintain a residence for the dependent to which he might return and 
share as a common residence. Question 24 presented an example in 
which the member and the dependent wife were not legally separated, 
but not physically residing together because of her health. Another 
example related to a child who is the member’s sole dependent but 
does not reside with him because the child is attending school away 
from home or is institutionalized. 

In questions 23 and 24 since it appeared that the dependents were not 
residing with the member in a common household preceding his duty 
assignment, we held that the member in such situations was not entitled 
to the $30 allowance authorized by section 427(b). We held in answer 
to question 26 that if the member’s dependents do not reside within a 
reasonable daily commuting distance of his duty station for which 
assignment the allowance is claimed, 50 miles being considered the 
maximum one-way distance for this purpose except where the member 
actually commutes a greater distance daily, it may be considered that 
the dependents do not reside at or near his station for the purpose 
of clause (1) of section 427(a) and clauses (1) and (3) of section 
427(b). As stated by the Committee in its discussion accompanying 
the present request for decision, we expressed the view that the lan- 
guage of section 427(b) construed in the light of the legislative history 
of the provision indicated that Congress intended to provide for pay- 
ment of the allowance only in those instances where the member's 
dependents occupy a common household with him and that the allow- 
ance is to reimburse him for the additional household expenses that 
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arise by reason of his being away from his dependents for a substantial 
period of time incident to his duty assignment. Therefore, we con- 
cluded in our decision of October 9, 1963, that, generally, a member 
would not be entitled to an allowance under 427(b) unless he and his 
dependents were residing together immediately preceding the duty 
involved and the separation results from such duty assignment. 

It appears to be the Committee’s view that the allowance authorized 
under section 427(b) should not be restricted by the common residence 
rule and that it should be paid in those cases where the member main- 
tains a residence for his dependents to which he can return and occupy 
with them when circumstances permit. It is recognized that the literal 
language of section 427(b) does not require that the member and his 
dependents be residing in a common household at or in the vicinity of 
his station or home port immediately preceding the duty assignment 
for which the allowance is claimed. In answering the questions con- 
sidered in the decision of October 9, 1963, it was felt that the legislative 
history of the section justified the conclusions there reached. In the 
light of the additional situations that have now been presented for 
consideration and the arguments advanced it appears, however, that 
the requirement there stated that the member and his dependents be 
residing together immediately preceding the duty assignment involved 
would bar payment in many situations in which it probably was in- 
tended that the allowance would be paid. Consequently, we have 
concluded upon further consideration that we will not question pay- 
ments under section 427(b) that are otherwise proper if, during the 
period for which the allowance is paid, the member maintains a resi- 
dence or household for his dependents which he likely would share 
with them as a common residence during periods of leave or such 
other times as his duty assignment might permit, whether or not it is 
located at the home port or station from which he proceeded to the 
assignment involved. 

Thus, in the case presented of the member who is permanently sta- 
tioned at Charleston, South Carolina, but who maintains a residence 
for his wife and child at Atlanta, Georgia, payment would be author- 
ized when he otherwise qualifies upon transfer to sea duty or to a 
place where his dependents cannot accompany him at Government ex- 
pense as provided by the section. Likewise the member who maintains 
a residence for his family in San Francisco but who is attached to a 
ship with home port at San Diego would be entitled to the allowance 
when the vessel is away from its home port for the prescribed period. 
Also im the case of a member who at the time of his departure from 
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his duty station or home port did not maintain a common residence 
for himself and wife (his sole dependent) because of her prolonged 
hospitalization, but who subsequently rents a home for their mutual use 
to which the wife moves upon her release from the hospital, it is con- 
cluded that payment of the allowance would be authorized if otherwise 
proper from the time she occupies such home. 

With respect to question 24, considered in our decision of October 9, 
1963, it is concluded upon reconsideration of the matter that the mem- 
ber would not be precluded from receiving an allowance under section 
427(b) by reason of the fact that he and his wife were not residing 
together immediately preceding the duty assignment involved if he 
maintains a residence for her which they would likely share as a 
common residence during such periods as his duty assignment might 
permit. Ifthe member’s sole dependent is a child who is living apart 
from the member while attending school or while in an institution, 
it is our view that the fact that the member pays for the child’s lodging 
and subsistence at the school or institution affords no basis for payment 
of the family separation allowance under section 427 (b) if the member 
maintains no other quarters for them to share as a residence when 
circumstances would permit. In these circumstances it seems clear 
that no additional household expenses would arise by reason of the 
member’s duty assignment and that payment of an allowance under 
section 427(b) was not contemplated in such circumstances. However, 
if prior to the child’s departure for school the member was maintain- 
ing quarters for them to share as a residence and he continues to main- 
tain such a residence during the child’s absence at school, we will not 
question payments of the allowance, if otherwise proper, by reason 
of the child’s absence from the residence while attending school. Like- 
wise, in the case of a child who is in an institution, we will not question 
payment of the allowance, otherwise proper, by reason of the child’s 
absence from a residence which the member maintains for them to 
share when circumstances permit, providing that the period the child 
will be institutionalized may reasonably be expected not to exceed 1 
year. If, however, the child is institutionalized for an indefinite period 
which may not reasonably be expected to terminate within 1 year 
it is our view that the matter admits of too much doubt to warrant 
payment of the allowance for any period prior to the time the child 
returns to the residence maintained by the member for their use. 

Insofar as the conclusions reached in our decision of October 9, 1963, 
may be inconsistent with the views expressed above, they are modified. 
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Contracts—Negotiation—Multiphase Procurements—Option To 
Negotiate 


Under an option clause in a negotiated contract for a three-phase procurement 
of spacecraft chambers which provides that the Government will negotiate with 
the first-phase contractor for the second and third phases, a request for proposals 
from the first-phase contractor without further negotiation or execution of a 
written contract or contract amendment was a mere preliminary step to further 
negotiation and the fact that procuring agency did not execute an amendment 
for the second phase does not result in a breach of contract or impose any legal 
liability on the Government, and the determination to reprocure the other phases 
through a wider base of competition is in the best interest of the Government. 


Contracts—Data, Rights, Ete.—Use by Government 


The use of design drawings furnished by a first-phase contractor under a con- 
tract, which gave the Government the right to use and disclose in any matter 
the subject data, for the other phases of the procurement is proper for all sub- 
ject data delivered under the first-phase contract, even though the data may 
contain restrictive markings; however, if proprietary data has been furnished, 
the contractor should advise the contracting officer of its claim to data protec- 
tion and furnish sufficient information for the procuring agency to make a proper 
determination of the character of the data. 


To Cummings & Sellers, November 22, 1963: 


By letter dated August 29, 1963, with enclosures, and subsequent 
correspondence, particularly, your letter of October 2, 1963, with 
enclosures, you protested, on behalf of the F. J. Stokes Corporation, 
against the contemplated action of the National Aeronautics and Space 
Administration (NASA) to reprocure Phases II and III of contract 
No. NAS 10-732 under competitive negotiation procedures. It is your 
position that since contract No. NAS 10-732 was awarded to Stokes 
after competitive negotiation to perform Phase I, and since the Gov- 
ernment exercised its option under Article XVIII of the contract to 
proceed with Stokes on Phase IT of the contract, that NASA is legally 
precluded from negotiating with the Chicago Bridge & Iron Company 
or any other competent competitive offeror for Phase IT and/or Phases 
II and III of the contract. 

Requests for proposals No. Q-41-3 dated April 16, 1963, invited 
offers from 50 firms for the design, engineering, fabrication and 
installation of two spacecraft altitude chambers. Proposals were 
requested in two separate parts; one entitled a “Technical Proposal,” 
and the other a “Business Management Proposal.” Offerors were 
further advised that any resulting contract would be in three phases 
and that the successful contractor would be determined by his capa- 
bility for the total requirements set forth in Exhibit I to the request. 
Exhibit I provided that the contract will be awarded in three phases 
as follows: 


758-984 O-65—31 
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a. Phase No. 1 will cover the complete design of the facility. 

b. Phase No. 2 will cover the procurement of the vacuum pump- 
ing equipment. 

c. Phase No. 3 will cover the fabrication, installation and 
testing of the complete facility. 


Negotiations initially were undertaken with Chicago Bridge and 
apparently proceeded to a point where the proposal of Chicago Bridge 
appeared to be most advantageous to the Government. However, 
prior to effecting any contractual arrangement with Chicago Bridge, 
Stokes voluntarily proposed te offer certain clarification respecting its 
proposal. The contracting officer determined that such clarification 
should be considered. The clarification submitted by Stokes identi- 
fied by dollar amounts certain elements of the spacecraft chambers 
which apparently were excess to the minimum requirements described 
in the request for proposals. Stokes’ clarification was in two parts. 
The first identified a total estimated amount of $800,000 which repre- 
sented a deletion of certain sophisticated equipment in excess of the 
stated minimum requirements. The second identified an amount of 
$123,500 as additional pricing reductions from proposed vendors of 
hardware. This second clarification by Stokes actually made its pro- 
posal, as revised, less than that of Chicago Bridge. In this connection, 
NASA advised that the amounts identified by Stokes as being excess 
to NASA’s minimum requirements were realistic and consistent with 
prices charged NASA by Stokes with respect to a similar spacecraft 
chamber at the Goddard Space Flight Center. 

The two proposals were then technically evaluated with the result 
that Stokes received a point evaluation of 92 as compared to 91.5 for 
Chicago Bridge. Hence, negotiations were undertaken solely with 
Stokes. But ne opportunity was afforded Chicago Bridge to revise 
its proposal since the contracting officer believed that Stokes’ clarifica- 
tion did not constitute a change in its original proposal. 

Award of the contract was made to Stokes on June 18, 1963, in the 
amount of $112,970. The face sheet of the contract stated that the 
type of contract was “Cost-Plus-A-Fixed-Fee (Phase I).” Article 
XIX of the contract provided that the estimated cost of Phase I was 
$106,810, exclusive of the fixed fee of $6,160 and that the total esti- 
mated cost and fixed fee for Phase I of the contract was $112,970. 

Article I, entitled “Statement of Work and Work Phases,” 
provided : 

The Contractor shall provide management, personnel, seryices, materials, 
equipment and facilities (other than that furnished by the Government) to 
perform the successful completion of the design, engineering, fabrication, instal- 
lation, and testing of Spacecraft Altitude Chambers and related equipment as 
set forth herein and attached hereto as Exhibit “A”, “Criteria for Spacecraft 


Altitude Chambers.” Work Phases are generally set forth below and as otherwise 
provided herein. 
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Phase I shall consist of the following: 

(a) Complete design drawings, shop drawings as applicable, and complete 
specifications of the spacecraft altitude chambers and associated equipment. 

(b) Model (See Par 3c, Page C2 of Exhibit “A’”’). 

(c) Recommended Spare Parts List. 

(d) Manual formats, layouts and correlation for a system concept begin- 
ning at the 25% design review. 

(e) Parts List for Equipment. 

Phase II shall consist of the procurement of long lead time items required for 
the performance of the contract. 

Phase III shall consist of the following: 

(a) Fabrication, installation and testing of the Spacecraft Altitude Cham- 
bers and associated equipment. 

(b) Training of Government Personnel in the operation and maintenance 
of the equipment. 

(c) Delivery of a reproducible eopy and 24 prints of an operators manual 
for the complete facility. 

(d) Delivery of testing and training procedures developed by the Con- 
tractor. 

(e) Up-dating drawings and specifications to As-Built conditions. 

(f) Delivery of Spare Parts if applicable. 

(g) Delivery of equipment guarantees and warranties. 

(h) Delivery of Up-dated equipment operations manuals, maintenance 
manuals, parts lists for equipment and recommended spare parts list. 

However, under Article XVIII of the contract, the Government 
had the sole option to continue with either Phase II or Phase III, or 
any portions thereof. In the event the Government elected to exercise 
its option rights, the parties to the contract agreed to the following: 

1. Upon receipt of written notice by the Contracting Officer, the contractor 
will, within 15 days, submit its complete proposal in such reasonable detail as the 
Contracting Officer may require. 

2. Following proposal receipt by the Government, the parties will enter into 
negotiations in good faith to negotiate such additional work on a lump-sum, 
fixed-price basis. Only in the event that it shall become apparent to the parties 
that a fixed-price continuation cannot be negotiated will any other method of 
contracting be considered. 

8. No work for either Phase II or Phase III will be performed until such time 
as so authorized by written amendment to this contract. 

d. If following receipt of the Contractor’s proposal for either Phase II or 
Phase III, the parties hereto are unable to agree upon the terms and conditions 


for continued performance, then the Government shall have the right to terminate 
negotiations with the contractor. 


On July 30, 1963, the contracting officer, pursuant to Article XVIII, 
requested Stokes to submit its complete proposal for Phase II within 
the 15-day limit specified in said Article. However, no negotiations 
were undertaken by NASA with Stokes for the Phase II work. 
Rather, it has been determined by NASA that the interests of the 
Government would be best served by a reprocurement of Phase IT 
and Phase III since this would permit meaningful price competition. 
Hence, NASA proposes, with our concurrence, to accomplish this 
reprocurement of Phase II and Phase III through the issuance of 
requests for proposals to both Stokes and Chicago Bridge and other 
responsible companies which have evidenced interest in the procure- 
ment. 
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The contention raised by you in opposition to the NASA repro- 
curement proposal is that the Government exercised its option within 
the terms of contract NAS 10-7382 and, that, therefore, a binding con- 
tract was in full force and effect which requires the Government to 
negotiate with Stokes in good faith to establish a lump-sum, fixed- 
price, for Phase II. In support of this contention, reliance is placed 
upon judicial and text precedents to the effect that Stokes’ proposal 
submission with respect to Phase II created a contract and the fact 
that a more formal] document (contract amendment) was contemplated 
after price negotiations had been concluded does not destroy the con- 
tract. There were cited by you in support of this contention the cases 
of Garfielde v. United States, 98 U.S. 242; United States v. Purcell 
Envelope Co., 249 U.S. 313; North American Tron & Steel Co, V. 
United States, 130 F, Supp. 723; Adams v. United States, 101 F. Supp. 
956; Sylvan Crest Sand & Gravel Co. v. United States, 150 F, 2d 642; 
and United States v. Lennox Manufacturing Co., 225 F.2d 302. Also, 
reference was made to 1A Corbin, Contracts, section 261A, pages 
489-490, Note 23.20, wherein the case of McAlpine v. Miller, 319 P. 
2d 1093, was discussed. 

The Garfielde, Purcell Envelope, and North American cases, cited 
above, involved the formalization of contracts under statutory com- 
petitive bidding procedures and held generally that acceptance by the 
Government of a proper bid, notwithstanding the failure of the bidder 
to execute the written contract, consummated a binding agreement be- 
tween the parties. These cases did not involve the exercise of an option 
provision made part of a contract which was to be effective only upon 
the happening of a condition precedent, that is, the execution of a 
written contract amendment. Thus, those principles are not disposi- 
tive of the option question involved here. The Adams case was an 
action in admiralty which did not involve the applicability of an option 
clause. In the Sylvan Crest Sand & Gravel case, the Court was deal- 
ing with an option to cancel a contract, and it held that the option 
did not give the Government the unrestricted power of cancellation 
but that timely notice of the Government’s option to cancel must be 
given the contractor. These cases also are inapplicable. The 
McAlpine case, discussed in 1A Corbin on Contracts, pages 489-490, 
involved a suit in equity for specific performance. The Court there 
viewed an option to renegotiate a lease as one which created an en- 
forceable right in the lessee that renegotiation would be conducted in 
good faith. The Court held, quoting the syllabus: 


Lessor was not entitled to specific performance of provision of a tavern lease 
for assignment of beer and wine license, under the principle that he who seeks 
equity must do equity, and that he who comes into equity must come with clean 
hands, where the lessor refused to perform another covenant of the lease with 
respect to renegotiation of a new five year lease which she had obligated herself 
to perform. 
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There, the lease did not create in the lessee an option with power to 
exercise the right of renegotiation but only a right that such an option 
should be tendered. When Stokes responded to the contracting officer’s 
request for a proposal on Phase II, the Government was thereupon 
obligated to negotiate in good faith with Stokes. But the obligation 
here to negotiate with Stokes, like in the McAlpine case, only created 
in Stokes a bare right to negotiate with the Government for Phase 
II or Phase III. As in other situations wherein the Government 
formally requests proposals, the Government is obligated to negotiate 
with all responsible offerors within a competitive range, price and other 
factors considered. See Public Law 87-653 which added a new sub- 
section “g” to 10 U.S.C. 2304. It is equally true that the Government 
is not legally obligated to award a contract solely because it requested 
proposals for negotiation purposes. The contracting officer’s request 
for a proposal from Stokes was not, strictly speaking, an offer to buy 


in the sense that a complete contract would necessarily arise if nego- 
tiations were conducted for Phase II and Phase III. At the most, 


the request for the Stokes proposal was a preliminary step to further 
discussion. It is evident that a complete agreement as to all the es- 
sential ingredients of Phase II and Phase IIT had to be arrived at 
between Stokes and NASA before any binding obligation would arise. 
The argument that formalization in writing of the exercise of the 
optton by NASA was unnecessary in the light of NASA’s obligation 
to merely commence the preliminary steps of exercising the option 
overlooks the basic principle of mutuality, that is, a coherent meeting 
of the minds. See 37 Comp. Gen. 258. Surely, the Government which 
has the clear legal right to refuse to make any award under competi- 
tive advertised procedures, has an even more justifiable right to refuse 
to negotiate under an option for the sole benefit of the Government 
pursuant to more liberal procedures. Additionally, since the option 
provision precluded any performance for Phase II or Phase III unless 
a written amendment authorizes such performance, we feel that this 
legal: impediment amply demonstrates that the request for a proposal 
constituted nothing more than a preliminary step which legally con- 
templated a written formalization of the agreement of the parties to 
the option. 

While it was intended prior to execution of the contract for Phase 
I that the same contractor would complete Phases II and III, such 
intention was not carried forward into the Phasg I contract. This 
is clearly evidenced by the option clause itself and by Articles XIX 
and XX of the contract which fixed the contractual obligation of the 
Government to the estimated cost of Phase I, plus a fixed fee. Also, 
see paragraph 3 of the General Provisions of the contract, entitled 
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“Limitation of Cost,” which also established the limit of the Govern- 
ment’s obligations to Stokes in an amount not to exceed $112,970. 
The provisions of Article XVIII are made dependent and contingent 
upon the final acceptance by NASA of the Stokes proposal after the 
negotiations. The provisions in Article XVIII did not, in a legal 
sense, constitute an “option” for the reason that nothing therein im- 
posed any obligation upon NASA to execute an amendment with 
Stokes covering Phase II or Phase III. At the most, the provisions 
gave Stokes a first privilege of negotiating for the work involved in 
Phase II and Phase III with no subsequent right in Stokes to impose 
an obligation upon NASA at its election. Obviously, then, the failure 
to negotiate with Stokes, or to execute such amendment, does not 
constitute “vitally important” breaches of contract or otherwise im- 
pose legal liabilities on NASA with respect thereto. See IA Corbin 
on Contracts, section 261; Puetz v. Cozmas, 147 N.E. 2d 227; ASPR 
1-1502. 

We, therefore, are of the view that Phase II and Phase III may 
be reprocured, as proposed by NASA, through competitive negotia- 
tion procedures. The administrative justifications for accomplishing 
the procurement of Phases II and III, which are set out below, suf- 
ficiently establish that such action will be in the best interests of the 
Government and will afford a wider base of competition for the hard- 
ware, construction and installation of the spacecraft chambers con- 
sistent with the needs of NASA. 


* * * At the time of our letter to you concerning the Chicago Bridge protest 
[letter dated September 26, 1963] it appeared that negotiations, as they had been 
conducted with Chicago Bridge and Stokes, might not have been conducted as 
fairly as was possible. We were also mindful that the plan for procurement 
of the spacecraft altitude chambers at the Atlantic Missile Range did not provide 
for competition as to the price of the chambers. As outlined above, this resulted 
from the need then existing to compress the design and fabrication phases of the 
procurement. Upon complete review of our requirement respecting delivery of 
the chambers in the light of schedule changes which have occurred since the 
award of Contract NAS10—-732, we have determined that delivery requirements 
for the chambers may be extended and, accordingly, that competition concerning 
Phases II and III of the work will now be possible. We have assured ourselves 
that the design data furnished by Stokes concerning Phase I of the work will 
be of benefit to the Government. Although some redesign effort may be necessary 
in the event that the contractor selected for performance of Phases II and III 
is an organization other than Stokes, we believe that any increase in cost related 
to redesign will be offset by savings resulting from competition respecting the 
hardware to be furnished. Further, NASA is now in a better position to define 
details of the procurement which will minimize the need for changes or additions 
to the contract as initially drawn. 

To summarize, we believe that the interests of the Government will best be 
served by a reprocurement of Phases II and III of NAS10—-732 since this will per- 
mit meaningful price competition. Project schedules now permit the extension of 
time which will be necessary. We believe that there is no legal irapediment to 
our proceeding now to secure the competition which is desired. Although it is 
not NASA policy to alter a procurement plan after the award of the contract 
involved, the changed circumstances which now exist and our desire to avoid even 
the appearance of unfair dealing prompt us to follow the course outlined. 
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In the reprocurement which is contemplated, the F. J. Stokes Corporation and 
the Chicago Bridge and Iron Company will be included among those from whom 
proposals are solicited. * * * 

While it may be that it was initially intended that the contract was 
to cover work under the three phases, such intention was not carried 
forward into the contract as executed. The contract as drafted and 
signed by the parties limited the Government’s obligation to Phase I 
and only provided that preliminary steps could be taken with respect 
to establishing mutual contractual obligations concerning Phases IT 
and III. It isa well-settled rule of contract construction that previous 
and contemporary negotiations are presumed to be merged in the 
formal written agreement which expresses the final understanding 
of the parties. Brawley v. United States, 96 U.S. 168; Simpson v. 
United States, 172 U.S. 372. The courts will consider preliminary 
negotiations for the purpose of explaining or clarifying any ambiguity 
in the formal contract (Deutschle v. Wilson, 39 F. 2d 406; Vulcanite 
Portland Cement Co. v. United States, 74 Ct. Cl. 692), but will not 
generally permit such preliminary negotiations to vary the clear, un- 
equivocal terms of the agreement as formally executed. As stated 
above, the contract as formally executed covered work under Phase I 
only. That work under Phases IT and IIT was reserved in the contract 
for further consideration and negotiation is amply evidenced by the 
agreement itself. Since the contract, in our opinion, is not ambiguous 
insofar as concerns its application to Phases IT and ITI, the rules of 
construction concerning an ambiguous contract are not for considera- 
tion. That Stokes fully understood the character and extent of its 
contract is illustrated by the fact that by following the contract option 
procedure it recognized that the present contract covered only Phase I 
and that the other Phases were matters of negotiation and mutual 
agreement reduced to writing. 

The second issue raised is whether the contemplated action of NASA 
will result in the utilization of data proprietary to Stokes. In this 
connection, it is pointed out that a significant portion of the Phase I 
data cannot be classified as “Subject Data” because it was not described 
in the existing contract, and that Stokes did not submit a proposal 
for a design-only contract and would not have accepted such a contract. 

The contract specifically provided that Phase I shall consist of com- 
plete design drawings, shop drawings as applicable, and complete 
specifications of the spacecraft altitude chambers and associated equip- 
ment. Also, see Article VII and Clause 37 of the contract, entitled 
“Rights In Data.” Article VII provides: 

The Contractor shall prepare and furnish to the Government pursuant to the 
terms of this contract one (1) reproducible copy of all final form detail design 
drawings, working drawings, erection plans, specifications, and design computa- 


tion. In this connection, the data to be furnished shall include all applicable 
writings, sound recordings, pictorial representations, drawings, or other graphic 
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representations and works of any similar nature whether or not copyrighted. 
Operational data shall provide information suitable for, ameng other things, all 
instruction, operation, maintenance, evaluation or testing; and data which 
provides descriptive or design drawings, or descriptive material in the nature 
of design specification. 


Clause 37 provides that all data required to be delivered under the 
contract is “Subject Data” and that the Government “may duplicate, 
use and disclose in any manner and for any purpose whatsoever, and 
have others so do, all Subject Data delivered under this contract.” 
Therefore, all data required to be delivered under the Phase I contract 
may be used by NASA without limitation even though such data may 
contain restrictive markings contrary to subsection (h) of Clause 37. 
If data claimed to be “proprietary” within the purview of subsection 
(i) of Clause 37 has been furnished by Stokes, it is incumbent upor 
it to advise the contracting officer promptly of its claim to data pro- 
tection and to furnish sufficient information in support of its claim 
of proprietary rights to certain data. Hence, any question respecting 
“proprietary data” heretofore furnished NASA and whether such 
data is protected by the restrictive legend appearing thereon is one 
of contract administration and, as such, is for consideration and deter- 
mination by NASA. In this connection, we are advised that Stokes 
has identified the specific data which it claims to be proprietary by 
letter dated October 30, 1963, to NASA. Of course, whether data 
furnished by Stokes to NASA under Phase I and identified in the 
appendices to the letter of October 30, 1963, may be properly used for 
reprocurement purposes is dependent upon the “proprietary” char- 
acter of such data. If any part or all of such data constitutes “Subject 
Data,” use of such data by NASA would be authorized by the terms 
of the contract itself. On the other hand, “proprietary” data is en- 
titled to contract protection and may not be used by NASA for repro- 
curement purposes. We know of no agreement or understanding by 
NASA whereunder it would be precluded from exercising its rights 
to “Subject Data” under Clause 37 of the contract. In B-150369 dated 
August 22, 1963, 43 Comp. Gen. 193, cited by you, there was involved 
a breach of confidence by the procurement agency not to disclose pro- 
prietary information which had been furnished on a confidential, 
limited basis. Such case is not applicable here where NASA has ac- 
quired vested contractual rights to “Subject Data.” Also, the pub- 
lished comments of Mr. Ray M. Harris, on trade secrets, wherein prior 
decisions of our Office are discussed, likewise are not for application. 

Accordingly, your objections against the reprocurement of Phases 
II and III by NASA must be rejected and, on the record, the protest 
of Stokes is denied. 
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[ B-141025 J 


Compensation—Assignment—Banking Facilities for Deposit, Ete. 


The authority provided by the act of September 26, 1961 (5 U.S.C. 3075, Supp. IV) 
to establish procedures to permit allotments and assignments of compensation 
having been implemented by the Civil Service Commission under its delegated 
authority, a single Government salary check may be issued to a bank for deposit 
to the individual accounts of civilian employees upon their request, limited, 
however, to the categories of employees enumerated in section 25.604(a), 
Federal Personnel Manual, Z1-331—employees outside the continental United 
States, on assignment for at least 3 months from a regular post of duty, or serv- 
ing on a vessel under the control of the United States—and to provide a similar 
procedure for other employees will require a revision of the governing Civil 
Service regulations. 


Pay—Allotments—Banking Facilities for Deposit, Ete. 


The Secretary of the Army pursuant to the art of September 7, 1962 (37 U.S.C. 
701(d), Supp. IV), which authorizes him to allow a member to make allotments 
from his pay for the support of his relatives, or for any purpose that the Secre- 
tary considers proper, may initiate a procedure for issuing a single Government 
check covering the pay of numerous members of the Army to a bank for deposit 
to the individual accounts of the members upon their request, provided that the 
purpose of the allotment is considered by the Secretary to be proper. 


To the Secretary of the Army, December 2, 1963: 


By letter of October 21, 1963, which was cleared by the Department 
of Defense Military Pay and Allowance Committee and assigned 
control number SS-A-727, the Assistant Secretary of the Army 
(Financial Management) requested advice as to whether our Office 
would object to the initiation by the Army of a procedure for issuing 
a single Government salary check to a bank for deposit to the indi- 
vidual accounts of employees upon their request pending enactment 
of legislation authorizing such procedure. 

In our decision of December 20, 1960, B-141025, to the Secretary 
of the Air Force, we stated, in pertinent part, as follows: 

d. Where there is statutory authority for allotments or regulations issued 
pursuant to statutory authority authorizing allotments, we have no objection 
to the issuance to a bank of a single Government salary check covering numerous 


employees, if it is administratively determined to be in the best interest of the 
Government to do so. 


Section 5 of the act of September 26, 1961, Public Law 87-304, 
75 Stat. 663, 5 U.S.C. 3075 (Supp. IV), is as follows: 


The head of each department is authorized to establish procedures under 
which each employee of such department is permitted to make allotments and 
assignments of amounts out of his compensation for such purpose as such de- 
partment head deems appropriate. 


Section 6 of that act, 5 U.S.C. 3076, provides in part that: 

(a) To the extent practicable in the public interest, the President shall co- 
ordinate the policies and procedures of the respective departments in the execu- 
tive branch under this Act. 

(b) The President, with respect to the executive branch, and the head of the 
department concerned, with respect to the appropriate department outside the 
executive branch, shall prescribe and issue, or provide for the formulation and 
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issuance of, such regulations as are necessary and appropriate to carry out the 
provisions, accomplish the purposes, and govern the administration, of this 
Act. * © * 


Section 2(b) of Executive Order No. 10982 of December 25, 1961, 
is as follows: 

The Civil Service Commission is hereby designated and empowered, without 
the approval, ratification, or other action of the President, to perform the func- 
tions conferred upon the President by the provisions of section 6 of the act with 
respect to allotments and assignments authorized by section 5 of the act. 

The language of section 5 of the act of September 26, 1961, quoted 
above, would permit allotments and assignments of compensation for 
such purposes as the department head deems appropriate—subject to 
the regulatory authority of the President which in turn has been dele- 
gated to the Civil Service Commission by section 2(b) of Executive 
Order No. 10982. 

The regulations of the Civil Service Commission pertaining to allot- 
ments of compensation issued pursuant to section 2(b) of Executive 
Order No. 10982, appear in sections 25.604 and 25.605, Federal Per- 
sonnel Manual, Z1-331. Section 25.604(a) provides that allotments 
may be authorized only under the following circumstances : 


(1) When an employee is assigned to a post of duty outside the continental 
United States; or 


(2) When an employee is working on an assignment away from his regular 


post of duty when the assignment is expected to continue for three months or 
more; or 


(3) When an employee is serving as an officer or a member of a crew on a 
vessel under the control of the Government of the United States. 

In accordance with the foregoing, we would have no objection to the 
initiation of a procedure for issuing a single Government salary check 
to a bank for deposit to the individual accounts of civilian employees 
upon their request, provided that such procedure is restricted to those 
categories of employees set forth in the above-quoted regulations of 
the Civil Service Commission. The procedure in question cannot be 
initiated with respect to civilian employees that are not included in 
the aforementioned categories without revision by the Civil Service 
Commission of the above-quoted regulations. 

Subsection 701(d) of the act of September 7, 1962, 37 U.S.C. 701(d) 
(Supp. IV), provides, in pertinent part, as follows: 

(d) The Secretary of the Army * * * may allow a— 

(1) member of the Army * * * to make allotments from his pay for the sup- 


port of his relatives, or for any other purpose that the Secretary * * * considers 
proper. * * * 


In view of the above-quoted statutory authority for allotments, we 
would have no objection to the initiation of a procedure for issuing a 
single Government check covering the pay of numerous members of 
the Army to a bank for deposit to the individual accounts of the mem- 
bers upon their request, provided that the purpose of such allotments 
is considered to be proper by the Secretary of the Army. 
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Statutes of Limitation—Claims—Transportation—Foreign Com- 
merce 

The transportation charges claimed 4 years after accrual by the Iranian Airways 
Company, operating outside the United States—a foreign carrier not included in 
the transportation contract and supporting its claim with the domestic carrier’s 
documents evidencing transfer, of the shipments overseas—is subject to the Civil 
Aeronautics Act of 1988 (49 U.S.C. 401, et seq.), and thus to the 3-year statute 
of limitation prescribed in section 322 of the Transportation Act of 1940, as 
amended (49 U.S.C. 66), irrespective of the fact that the United States did not 
contemplate doing business with the foreign carrier, thereby limiting billing 
authority to the Tcsssiie carrier subject to the Civil Aeronautics Act of 1938, 
the shipments considered deviations within the terms of the R. C. Lounsbury 
C.A.B. No. 259—a single-factor through rates and routes tariff—the Iranian Gov- 
ernment having participated in the tariff, whether or not holding a foreign air 
carrier permit, is barred by the 1940 act from claiming freight charges. 


To Iranian Airways Company, December 3, 1963: 


We have considered your letter of January 18, 1963, to the Director 
of our Transportation Division, requesting review of the action taken 
in claim TK-750584, dated December 11, 1962, returning your bill 
F-5280 for $10,122.19, freight charges allegedly due and unpaid for 
the transportation of five shipments from United States points of ori- 
gin to Ankara, Turkey, in September 1958. Your bill, received here 
November 27, 1962, was returned because section 322 of the Transpor- 
tation Act of 1940, as amended, 49 U.S.C.A. 66, forever bars claims not 
received here within 3 years from the accrual of the cause of action 
thereon. 

With your letter of January 18, 1963, you returned your bill F—5280, 
on which you revised the charges upward to $10,365.51. You claimed 
exemption from the limitation provisions of section 322 on the ground 
that Iranian Airways Company, which operates entirely outside the 
continental limits of the United States, is not subject to the Federal 
Aviation Act of 1958, 49 U.S.C. 1301, et seq., and thus section 322 “is 
not applicable to that company.” We conclude that Iranian Airways 
Company was subject to the Civil Aeronautics Act of 1938, effective 
when its claim for $10,365.51 arose, and that, therefore, the claim, re- 
ceived in this Office more than 4 years after accrual, is barred by the 
3-year limitation prescribed in section 322. 

Considerable difficulty seems to have been encountered in finally 
obtaining some evidence of delivery at destination. Bill F-5280 was 
not supported by the Government bills of lading covering the ship- 
ments on which charges are claimed, but by signed delivery receipt 
forms bearing the stamped name of a transportation officer and show- 
ing January 19, 1962, accounting copies of Pan American World Air- 
ways air waybills (shown to have been executed at the origin points on 
September 9, 10, 11, and 12, 1958), and a copy of Pan American Air 
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Cargo Transfer Manifest No. 427247, dated September 18, 1958, indi- 
cating transfer of the five shipments to Iranian Airways at Frankfurt/ 
Main Airport, Frankfurt, Germany. 

The delay in submission of your bill was occasioned by the absence 
of the covering bills of lading and by your apparent inability to locate 
them or to secure certificates in lieu of lost Government bills of lading. 
We note that this situation could have been avoided had Pan Ameri- 
can World Airways, the airline which transported the cargo from the 
United States, retained in its possession the original Government 
bills of lading for timely submission for payment, accompanied by 
duly executed delivery receipts, in accordance with the terms of the 
variance from customary billing procedures authorized (at the insti- 
gation of Pan American World Airways) in our letter of October 5, 
1951, B-92523, to the Airline Finance and Accounting Conference and 
extended in our letter of May 5, 1954, B-92523, to all International 
Air Transport Association members transporting Government ship- 
ments from the United States to foreign destinations. 

In response to our request to the Finance Center, U.S. Army, In- 
dianapolis, Indiana, we have received memorandum copies of bills 
of lading AF-8337206 and AF-8336931, supported by copies of rele- 
vant procurement and shipping documents, and certificates in lieu of 
lost bills of lading AF-8695131, AF-8693910 and AF-8695372. The 
first two sets of documents show the origin of the shipments covered 
thereby to have been Shelby, Ohio, and the routing to have been GCS 
Air Service to Hopkins Airport, Cleveland, Ohio, United Air Lines 
to Idlewild Airport, New York, and Pan American World Airways 
beyond. The last three bills of lading showed the origin of the ship- 
ments they covered to have been Brookley, Alabama, and the specified 
routing to have been Railway Express Agency to Idlewild and Pan 
American World Airways beyond. Thus the consignors contracted 
for services which contemplated transportation from Idlewild to An- 
kara via Pan American World Airways, the only American flag air 
carrier then authorized to serve Turkey. The Finance Center at 
Indianapolis also informed us that it had no record of payment on 
these bills of lading. 

As indicated, Iranian Airways was not shown on the covering air 
waybills or bills of lading as being in the route of movement, and its 
participation in the transportation service seems to have been that of 
agent for Pan American World Airways. Insofar as our record 
shows, the transportation contract did not authorize the participation 
of Iranian Airways as delivering or any other kind of carrier and con- 
sistent with the terms of the arrangement approved in our letter of 
October 5, 1951, B-92523, Pan American World Airways would be 
the authorized billing carrier. The use of the signed receipt forms by 
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Iranian Airways in this case was not proper under the approved ar- 
rangement. The Government did not contemplate doing business 
with the Iranian Airways under the terms of its routing instructions 
and the effect of the arrangement as made in each case was to limit bill- 
ing authority for the transportation involved to Pan American World 
Airways. In such a case there would be no question that the billing 
carrier was subject to the Civil Aeronautics Act of 1938. 

Nevertheless, even if we assume that Iranian Airways Company 
had a right to bill for the charges as principal in its own name, we 
believe that in the circumstances that carrier was subject to the Civil 
Aeronautics Act of 1938, 49 U.S.C. 401, et seg. (applicable when these 
shipments moved since the relevant sections of the Federal Aviation 
Act of 1958 by its terms did not become effective until 60 days after 
October 31, 1958, the date the Administrator of the Federal Aviation 
Agency was appointed, qualified and took office) so as to bring its 
claim “within the purview” of section 322 of the Transportation Act 
of 1940, as amended. 

The charges billed for these shipments were computed, on the ship- 
ments from Brookley, at the Railway Express Agency local rate to 
Idlewild and at an air freight rate of $1.41 per pound beyond to 
Ankara; the charges for the three shipments from Shelby, Ohio, were 
computed at the local rate of the GCS Air Service to the Hopkins 
Airport at Cleveland and at an air freight rate of $1.45 per pound 
from Cleveland to Ankara. The air freight rates are published in 
Pan American World Airways System Local and Joint Air Cargo 
Tariff No. C-AP-9, Agent R. C. Lounsbury’s C.A.B. No. 259, which 
names, among others, general cargo rates and charges applicable 
between North American points and points in Turkey. Iranian 
Airways is listed in this tariff as a participant, having filed its power 
of attorney with the Civil Aeronautics Board and having limited its 
transportation to joint hauls only (rule No. 2, 4th revised page 10 
effective August 15, 1958). At the time these shipments moved, Pan 
American was listed as the only participating carrier serving Ankara 
(6th revised page 6, effective March 1, 1958), but rule No. 5(b) (4th 
revised page 10, effective August 15, 1958), permitted carriers to devi- 
ate from the routing specified in air waybills and to forward by other 
carriers when considered necessary to expedite delivery, at charges 
no greater than those via the designated route. Presumably the devi- 
ation from the air waybill routing and the interchange at Frankfurt 
with Iranian was accomplished under the authority of this rule. 
Thus Agent Lounsbury’s Tariff C.A.B. No. 259 provided single-factor 
through rates and through routes from United States points to An- 
kara, Turkey: From New York (Idlewild) via Pan American and 
from Cleveland via United Air Lines to Idlewild and Pan American 
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beyond, with possible transfer of cargo at specified interchange points, 
of which Frankfurt was one, with other carriers such as Iranian Air- 
ways, for delivery in Ankara. 

The Civil Aeronautics Act of 1938 defined a “foreign air carrier” 
as “any person, not a citizen of the United States, who undertakes, 
whether directly or indirectly or by a lease or any other arrangement, 
to engage in foreign air transportation,” 49 U.S.C. 401(19), and “for- 
eign air transportation” as “the carriage by aircraft of persons or 
property as a common carrier for compensation or hire” between “a 
place in the United States and any place outside thereof, whether such 
commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation,” 49 U.S.C. 401(21)(c). The trans- 
portation services upon which you base your claim were “foreign air 
transportation” and Iranian Airways Company was a foreign air 
carrier as defined in the act. Since Iranian participated in Louns- 
bury’s Tariff C.A.B. No. 259, having filed its power of attorney with 
the Board, Iranian presumably otherwise complied with the law and 
secured from the Board the foreign air carrier permit required under 
the terms of section 402 of the act, 49 U.S.C. 482. 

Whether or not Iranian held a foreign air carrier permit, however, 
its participation in the applicable single-factor through rates and joint 
through rates named in Lounsbury’s Tariff C.A.B. No. 259 made its 
operations subject to the Civil Aeronautics Board and to the Civil 
Aeronautics Act of 1938 for the purposes of section 322 of the Trans- 
portation Act of 1940, as amended. Compare Cincinnati, New Or- 
leans and Texas Pacific Railway Company v. Interstate Commerce 
Commission, 162 U.S. 184 (1896), wherein the United States Supreme 
Court held that when an intrastate railroad company enters into the 
carriage of interstate freight by agreeing to receive the goods by virtue 
of interstate through bills of lading and to participate in through rates 
and charges, it thereby becomes part of a continuous line by an ar- 
rangement for the continuous carriage from one State to another and 
thus becomes amenable to the Interstate Commerce Act, 49 U.S.C. 1, 
et seq., and subject to the control of the Interstate Commerce Com- 
mission. Compare also Jess FE. Francis v. United States, 320 F. 2d 
191 (1963), wherein the Ninth Circuit Court of Appeals held that an 
intrastate carrier subjected itself to the Interstate Commerce Act and 
thus to section 322 of the Transportation Act of 1940, as amended, 
when it adopted as its own the rates and charges applicable to par- 
ticular Government traffic published by an interstate carrier pursuant 
to section 22 of the Interstate Commerce Act, 49 U.S.C. 22. 

Inasmuch as the transportation here involved was performed by 
common carriers subject to the Civil Aeronautics Act of 1938 and was 
therefore “within the purview” of section 322 of the Transportation 
Act of 1940, as amended, the conclusion is inescapable that the claim 





5 ett ES 


Fearn, 


TS TS 


e 
\ 


a TENT Se MR 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 465 


on bill F-5280 is barred by the 3-year limitation in section 322. This 
section provides, as to transportation performed and payment made 
after August 26, 1958, that claims cognizable by this Office for trans- 
portation charges shall be forever barred unless received here within 
3 years from the date of (1) accrual of the cause of action thereon, 
(2) payment of the charges, (3) refund of an overpayment or (4) 
deduction to offset an overpayment, whichever is later. Since the 
transportation charges claimed on bill F-5280 have not been paid 
and therefore neither refund nor deduction has been made, the time- 
liness of your claim must be tested by whether it was received here 
within 3 years from the date of accrual of the cause of action on said 
claim. 

A claim accrues when the events have occurred which fix the liability 
of the United States to the claimant and which entitle the claimant 
to sue thereon. Group v. United States, 125 Ct. Cl. 1385 (1953). A 
claim for freight charges generally accrues upon delivery or tender of 
delivery of the goods shipped and the statute of limitations begins to 
run from that date. Compare Hughes Transportation, Inc. vy. United 
States, 109 F. Supp. 373 (1953). The record shows that these ship- 
ments departed the points of origin in early September 1958 and 
reportedly arrived in Ankara sometime after September 18, 1958, the 
date the cargo was transferred to Iranian Airways at Frankfurt, Ger- 
many. Upon delivery of the cargo at Ankara in September 1958, the 
rights of the parties to the transportation contracts represented by 
the five bills of lading became fixed: the carrier’s claim for the freight 
charges ripened, as did the liability of the United States for their 
payment. At the same time, the 3-year statute of limitations pre- 
scribed in section 322 of the Transportation Act of 1940, as amended, 
began to run. This 3-year period had expired more than a year be- 
fore your claim in bill No. F-5280 was received here on November 27, 
1962. 

Since the claim for $10,365.51 on your bill F-5280 is barred from 
settlement in the General Accounting Office, the action of our Trans- 
portation Division in returning the bill received here November 27, 
1962, was proper and it is sustained. 


[ B-152027 J 


Contracts—Specifications—Samples—Preproduction Sample Re- 
quirement—Capacity to Perform 


Under an advertised procurement for radiological equipment that was partially 
set aside for small business, a requirement for the submission of samples before 
bid opening to test the bidder’s capability to produce equipment meeting the de- 
tailed specifications not only results in the use of bid samples to determine the 
responsiveness of the bid which is not sanctioned by the Federal Procurement 
Regulations but results in qualifying small business bidders on the basis of 
capability which is inconsistent with the authority of the Small Business 
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Administration under 15 U.S.C. 637(b) (7) to make final determinations as to the 
capacity of small business concerns under the certificate of competency pro- 
cedure and, therefore, the rejection of a low small business concern bid for 
sample failure without referral to the Small Business Administration for possible 
issuance of a certificate of competency is not proper. 


To the Administrator, General Services Administration, Decem- 


ber 4, 1963: 


We refer to the protest in behalf of The Landsverk Electrometer 
Company against the award of a contract for Model V—742 dosimeters 
to the Bendix Corporation, which matter was the subject of reports 
dated August 23 and October 10, 1963, from your agency. 

As the record shows, Invitation No. FPNVH-Z-48237-(2)-A—4— 
9-63, issued on January 15, 1963, and opened on April 9, 1963, called 
for (item No. 2) 900,000 Model CDV-742 radiological dosimeters 
(225,000 of which were set aside for small business) in accordance 
with Office of Civil Defense Standard Item Specification CDV-742, 
Revised December 19, 1962. Three bids were received, as follows: 

The Landsverk Electrometer Company 

675,000 units @ $3.68 per unit 
450,000 units @ $4.15 per unit 
Industrial Electronic Hardware Corporation 
$4.25 per unit less 14 of 
1%—20-day discount 
Bendix Corporation 
$4.24 per unit 
(Both Landsverk and Industrial Electronic are small business con- 
cerns and Bendix is a large business concern.) 
Paragraph No. 8 of the invitation stated as follows: 


8. SAMPLES—PREPRODUCTION MODELS: Bidder shall submit to Gen- 


eral Services Administration, * * * for arrival not later than the time set for 
public bid opening, * * * five each CDV-742 Radiological Dosimeters preproduc- 
tion models of the items being offered. Same will be tested to establish whether 
or not the items meet the needs of the Government, and also to determine com- 
pliance with specifications, prior to awarding a contract under this Invitatior. 
* * * NON-ARRIVAL OF PREPRODUCTION MODELS AT THE DESIG- 





PRODUCTION MODELS NOT COMPLYING WITH SPECIFICATIONS, WILL 


RESULT IN REJECTION OF THE BID. * * * Prior to award of contract, the 


preproduction models will be tested by either the Office of Civil Defense or its 
designated agent. The Office of Civil Defense shall then determine from the re- 
sults of such testing whether or not the bidder has demonstrated his capability to 
manufacture the required Items. Production instruments delivered under any 
resulting contract shall conform to and be identical to the approved preproduc- 
tion models. Approval of preproduction models will not detract from the 
Government’s right to test material delivered or offered for delivery under 
resulting contract to determine compliance with specifications. * * * 


In accordance with paragraph 8, the five sample Model V-742 
dosimeters submitted by Landsverk and Bendix (Industrial Elec- 
tronic had failed to submit samples) were sent to the National 
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Bureau of Standards, the agent designated by the Office of Civil De- 
fense (the using agency) for testing of these samples. The NBS is- 
sued its test reports on May 22, 1963. It reported that the Landsverk 
sample group was not in compliance with paragraph 4.1 of the speci- 
fication, “Operational Temperature,” and paragraph 4.5, “Thermo- 
Mechanical Equilibrium.” (It is indicated that all five Landsverk 
samples failed the temperature operating test, par.4.la.) The Bendix 
sample group was reported to be in compliance under the tests 
conducted. 

The NBS test results were reported to the Office of Civil Defense, 
Radiological Instrument Evaluation Committee. By letter of June 7, 
1963, the Committee reported to the GSA contracting officer as 
follows: 


In formal meeting on Tuesday, May 28, 1963, the OCD Radiological Instru- 
ment Evaluation Committee reviewed the enclosed National Bureau of Stand- 
ards Test Reports and inspected the bid samples of CDV-742 Dosimeter fur- 
nished in response to this invitation for Bids. Conclusions of this Committee 
are as follows: 

(a) The National Bureau of Standards test report indicates that the bid 
samples submitted by the Landsverk Electrometer Company do not meet the 
technical requirements of the OCD Specification. Failure of bid samples on 
4.la Operational Temperature and 4.5 Thermo-Mechanical Equilibrium tests 
are considered a design deficiency. 

(b) The Committee failed to find any submission of drawings, samples, and 
material specifications as required by paragraph 2.4.2 and 2.5 of the OCD 
Specification. 

(c) The National Bureau of Standards test report indicates that the bid 
samples submitted by the Bendix Corporation meet the Technical requirements 
of the OCD Specification. 

(d) The Committee on inspection found exterior paint and decal deficiencies 
on the Bendix bid samples. These deficiencies would require correction on the 
initial production samples. 

Based on the factors presented above, it is the recommendation of the Office 
of Civil Defense that award of contract be made to the Bendix Corporation, 
Cincinnati, Ohio, for the delivery of CDV-742 Dosimeters called for on this 
Invitation for bids. 


In a file memorandum dated June 11, 1963, concerning this procure- 
ment, the contracting officer stated as follows: 


Tests conducted by the National Bureau of Standards indicated that the 
Landsverk Electrometer Company bid samples do not conform to the specifica- 
tions in two major areas which constitute a design deficiency. This bidder 
also failed to submit drawing samples and material specifications required with 
the bid samples. For these reasons, the Office of Civil Defense recommended 
rejection of the Landsverk bid. 

The National Bureau of Standards test report on the Bendix samples revealed 
two minor deficiencies with respect to the instrument exterior paint and OCD 
decals which could easily be corrected during initial production. OCD has 
determined that the Bendix Corporation samples comply with the technical 
requirements of the OCD specifications and has recommended a contract to be 
awarded to the Bendix Corporation. 

The Bendix Corporation and the Landsverk Electrometer Company are the 
only two known producers of the CDV-742 Dosimeters. Although Industrial 
Electronic Hardware Corporation had bid on this requirement, it has not pre- 
viously produced this instrument. The Bendix Corporation is currently deliver- 
ing CDV-742 instruments to the OCD under GSA contracts GS-OOS-37733 and 
GS-OOS-37944. The Landsverk Electrometer Company has completed ship- 
ment of 390,000 CDV-742 Dosimeters to OCD Depots on May 29, 1963. It will be 
noted that the instruments covered by the above contracts are in accordance with 
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a superseded OCD specification and the 900,000 instruments required to be fur- 
nished under this IFB are covered by a revised improved OCD specification. 

As the situation stands, there is no small business concern eligible for negotia- 
tion of the small business set-aside portion of the IFB, 225,000 each Dosimeters. 
In view of this and the facts outlined herein, and since funds for this procurement 
must be obligated prior to June 30, 1963, it is deemed in the best interest of the 
Government to reject all bids received, dissolve the small business set-aside, and 
procure the entire quantity of 900,000 Dosimeters by negotiation from Bendix 
Corporation. It is the opinion of the Contracting Officer that a better quality 
instrument can be obtained from Bendix at a considerable savings in price. 
Negotiations would be conducted pursuant to the provisions of Section 
302(c) (10) of Public Law 152. 


On June 28, 1963, a contract for the total quantity of 900,000 units 
was awarded to the Bendix Corporation, pursuant to section 1-3.210 of 
the Federal Procurement Regulations—impracticable to secure compe- 
tition by formal advertising—at a negotiated price of $4.21 per unit. 
(An additional 88,616 units were purchased under an option provided 
in the contract.) 

Landsverk questions whether it was proper to reject its low bid 
because of a sample failure without submitting the matter to the 
Small Business Administration under the Certificate of Competency 
procedure. 

In response to this protest, the Office of Civil Defense reports that 
the bid sample requirement on procurements of items of this nature 
was introduced in 1958 (after GSA had started large-quantity pro- 
curing of radiological equipment for OCD in 1954) as a result of the 
following experiences: 

a. Difficulties experienced by small contractors in comprehending the 
technical complexities of the specifications, resulting in two contracts 
having been defaulted. 

b. Two contractors finally having to subcontract this work out, 
causing much delay in the program. 

c. Large quantities of marginal or faulty equipment being delivered. 
OCD concluded that bid samples could eliminate these difficulties in 
future contracts; and it states that the use of bid samples since 1958 
has resulted in improved contract performance, although, as stated, 
the only producers have been Bendix and Landsverk. 

As background, OCD explains that radiological instruments, because 
of their use in the detection and measurement in micromicro amperes 
(10** amperes) of the minute electrical signals caused by the interac- 
tion of the radiation with the detector or sensitive element of the in- 
strument, are regarded not as ordinary electronic devices but as highly 
sophisticated precision instruments utilizing classical physical prin- 
ciples. OCD further explains that since these instruments are used 
by volunteers and are stored in shelter areas which often are extremely 
damp, maintenance is necessarily poor, and, therefore, that the instru- 
ment must be designed to withstand harsh environmental conditions. 
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In drafting specifications for the instrument, OCD decided—after 
consultations with private industry—that a performance specification 
would be best, since there was doubt whether a satisfactory detailed 
type specification could be prepared; also, it was considered desirable 
to allow the individual: manufacturer latitude in the design of the 
equipment. Due to the use of the performance type specification, 
OCD concluded that bid samples were essential for the following 
reasons : 

1. Toshow the characteristics of the product offered. 

2. To make sure that the manufacturer understood the requirements 
of the complicated specifications. 

3. To correct minor deficiencies which would be compounded under 
the actual contract. 

4. To assure the OCD that the bidder’s offer to supply met 
OCD requirements by proper design characteristics and construction 
materials. 

OCD finds that the use of bid samples has had the salutary effect 
of encouraging, rather than restricting, competition. As an example, 
OCD cites the FY 1963 procurement of the CDV-781, Aero Survey 
Meter, where bid samples were required, and three new sources, 
Nuclear-Chicago, RCA-Burlington and GE-San Jose, submitted 
bids. (Nuclear-Chicago received an award.) 

With specific regard to the CDV-742 instrument, OCD states that 
it must have bid samples to determine whether or not the manufac- 
turer’s proposed offering is in keeping with the OCD specification. 
It reports that many of the key elements in the design of the 
dosimeter are based upon the use of specialized materials and the 
assembly of component parts in ways known only to the particular 
manufacturers; and that the widest competition is obtained by the 
use of a performance specification. OCD points to paragraph 3.5.3 
of the present specification, which uses such terms as “readily seen,” 
“clearly resolved,” and “the focus of,” all of which, it states, require 
a subjective evaluation. OCD also points to paragraph 4.1, the first 
sentence of which states: “The dosimeters shall meet the require- 
ments of the specification * * *.” OCD believes that paragraph 4.1 
is open to interpretation of the test results. 

Regarding the five Landsverk samples, OCD states that the fail- 
ure of all five samples under paragraph 4.1 indicated to OCD that 
the cause must be due to electrical leakage rather than to other pos- 
sible causes. NBS reports that it made no effort to determine the 
presence of electrical leakage during the 4.1 tests because the object 
of par. 4.1 is to determine the resultant-change in response of the 
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instrument to radiation exposure at different temperatures, rather 
than the cause of these changes; but that if leakage causes a change, 
then this is one of the effects of temperature. OCD states that elec- 
trical leakage is the one paramount flaw in a dosimeter which cannot 
be tolerated; that because of Landsverk’s failure of all five bid sam- 
ples on the paragraph 4.1 test, it was judged that the Landsverk bid 
was unacceptable; and that although paragraph 4 could be strictly 
interpreted to require that all instruments conform to the electrical 
leakage requirement of paragraph 2.7 (5% and 2% instead of 10%) 
at the temperature extremes, OCD allows for leakage to increase by 
a reasonable amount within the limits imposed by parag,raph 4.1. 

OCD concludes on the matter of bid samples as follows: 

Because of the unique sophisticated nature of radiological instruments; be- 
cause it is impossible and impractical to provide completely detailed engineering 
type specifications for this type of instrumentation; because of the past diffi- 
culties in the procurement of reliable equipment of this type; because of the 
severity of the civil defense environment and the dubious nature of the volunteer 
logistical support at the local political subdivisions; because of the large quan- 
tities of instruments procured; the OOD has found it essential to procure such 
instrumentation using the bid sample requirement. This requirement is based 
on actual experience and not on arbitrary decisions. 

Moreover, there are strong feelings within OCD that all contracts for radio- 
logical equipment should be negotiated. As a matter of fact, the vagaries of the 
applicable specifications can provide sufficient justification for use of this pro- 
curement route and consideration will be given to the use of negotiation in the 


future where proper conditions so indicate. 

It is believed that the foregoing constitutes sufficient justification for the 
determination by GSA that bid samples be submitted with all bids for radio- 
logical equipment. 

It is noted that in the FY 1962 CDV-742 dosimeter procurements, 
bid samples were not required (OCD says that time did not allow 
for adequate testing during the FY 1962 procurements). OCD states 
that the results of the FY 1962 procurements have been unsatisfac- 
tory as to delivery and performance, and attributes results to waiving 
bid samples. 

We have long recognized that samples may properly be required 
as a part of the bid where they are needed to show exactly what the 
bidder proposes to furnish and the specifications cannot be stated 
with sufficient clarity to permit bid acceptance without the samples. 
See 17 Comp. Gen. 940. However, in the cited case we recognized as 
the general rule that bid samples ordinarily should not be required 
under advertised bidding. We stated the matter (p. 944) as follows: 
That is to say, compliance with the requirements of section 3709, Revised 
Statutes, does not ordinarily permit the substitution of samples for specifications, 
and it follows that where needed articles have been or may be adequately covered 
by specifications, appropriations may not legally be obligated by the acceptance 
of other than the low bidder, on the ground that the low bidder, though proposing 


to furnish articles strictly meeting the advertised specifications, failed to submit 
samples of such articles before the bids were opened. 
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As defined in FPR 1-2.202 a “bid sample” means a sample required 
by the invitation “to be furnished by a bidder as a part of his bid to 
show the characteristics of a product offered in his bid. The term 
does not include any type of sample submitted after bid opening “such 
as one submitted to evidence a manufacturer’s ability to produce.” 
[Italics supplied.] The policy governing the use of bid samples is 
stated in FPR 1-2.202-4 as follows: 


(b) Policy. Bidders shall not be required to furnish a bid sample of a product 
they propose to furnish unless there are certain characteristics of the product 
which cannot be described adequately in the applicable specification or purchase 
description, thus necessitating the submission of a sample to assure procurement 
of an acceptable product. It may be appropriate to require bid samples, for ex- 
ample, where the procurement is of products that must be suitable from the 
standpoint of balance, facility of use, general “feel,” color, or pattern, or that 
have certain other characteristics which cannot be described adequately in the 
applicable specifications. However, where more than a minor portion of the 
characteristics of the product cannot be adequately described in the specification, 
the product should be procured by negotiation in accordance with section 1-3.210. 

OCD justifies the use of bid samples for this procurement on the 
basis that, with this specification, it was necessary to test the bidder’s 
equipment in order to determine what the bidder was offering and 
whether it was acceptable. Pointing to the Landsverk samples as an 
illustration, OCD explains that paragraph 2.7 of the dosimeter specifi- 
cation did not deal with the problem of electrical leakage which 
showed up in the paragraph 4.1 test pattern; and that in order to 
determine whether or not Landsverk had offered equipment which 
was acceptable with regard to design, it was first necessary to test 
samples and interpret the test patterns. 

FPR 1-2.202 sanctions the use of bid samples for the purpose of 
clarifying minor characteristics of a product which cannot adequately 
be described in the specifications. The dosimeter specifications used 
in this instance are primarily of the performance type, in that they 
consist principally of a statement of the results to be obtained, rather 
than of details of design or construction. In general, it has been our 
observation that in connection with the use of such specifications for 
procurement of items of a technical or scientific nature it is more com- 
mon to require the submission with bids of descriptive material setting 
forth, in such detail as may be called for, information concerning the 
design, materials, components, construction, etc., which the bidder 
proposes to use to accomplish the desired result. This information is 
then used to evaluate the bidder’s understanding of the subject matter 
and the technical merits of the proposed design, construction, etc., 
and contract award is made on the basis of such evaluation, usually 
with provision for submission by the contractor of preproduction 
models or samples for testing and inspection after award. 
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The subject invitation contains (p. 5, article 4) such a provision for 
furnishing by the contractor of “initial production samples” for in- 
spection and testing, and the delivery schedule is based upon the time 
of notice of approval of these samples. This duplication of sample 
testing appears to serve no useful purpose, if the preaward sample 
testing is to be regarded as conclusive of the complete conformity of 
the bidder’s article with the specifications. 

It may be that in the present state of development, a complete radio- 
logical dosimeter specification suitable for advertised bidding is not 
available. However, with reference to the Landsverk sample illustra- 
tion, we do not find that the specification was incomplete for purpose 
of bidding. Paragraph 4.1.sets forth a standard of performance for 
the equipment. (Under this type of specification, the contractor gen- 
erally assumes the burden of accomplishing the performance, but he 
retains some leeway on how he may achieve the required perform- 
ance.) We do not see why the OCD needs a sample to clarify whether 
or not a bidder offers to comply with the performance standards of 
paragraph 4.1. The statement in paragraph 4.1 that the dosimeter 
shall meet the requirements of the specification is stated to mean that 
the instruments must stay within 10 percent of calibration during 
exposure to temperature extremes. 

Paragraphs 4.1 and 4.5 of the specification do not cover charac- 
teristics which “cannot be described adequately.” The requirements 
of paragraphs 4.1 and 4.5 are precise, and it would, therefore, be 
improper under FPR 1-2.202 to require a bid sample for the purpose 
of demonstrating compliance with those requirements. It is clear 
from paragraph 8 of the invitation that production items under the 
contract will be required to meet no more nor less than the require- 
ments of paragraphs 4.1 and 4.5 of the specification, regardless of 
whether the bid samples exceed or fall short of those requirements. 
In other words, the bid samples cannot be intended to establish what 
the bidder is obligated to furnish under the contract, .so far as the re- 
quirements of paragraphs 4.1 and 4.5 are concerned. 

What purpose is served by testing bid samples for characteristics 
which are adequately described in the specification? As stated above, 
it is not for the purpose of establishing what must be furnished under 
the contract. It seems obvious therefore that the purpose must be to 
make certain that bidders avoid one or more of the causes which could 
result in failure of the samples to meet the requirements of the speci- 
fication. What are these causes? One which immediately comes to 
mind is the bidder’s inability to manufacture a specification product. 
Another might be the bidder’s misunderstanding of or failure to 
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understand the specification requirements. A bidder might possibly 
submit samples which he knew did not meet specifications, although 
there would seem to be little point to this unless he also stated specifi- 
cally that he intended to perform in accordance with his samples rather 
than the specifications. Also, it is possible that sample failures could 
be due to carelessness or lack of quality control in their manufacture. 

Which of these causes are due to a bidder’s lack of “capacity”, as 
that term is used in section 8(b)(7) of the Small Business Act, 15 
U.S.C. 637(b) (7)? Failure due to the bidder’s inability to do better 
clearly is. Failure because the bidder knowingly intended not to 
comply with specifications clearly is not. Unintentional failure be- 
cause of carelessness or inadequate quality control in producing the 
samples seems to be fairly attributable to a shortcoming in “capacity.” 
The remaining cause, failure fully to understand the specifications, 
may be due either to the bidder’s carelessness in reading the specifica- 
tions or his inability to understand their meaning. It seems to us that 
a bidder’s ability or inability to understand specifications is part of 
his “capacity” to perform. Carelessness in reading the specifications, 
which might result, for example, in an assumption by the bidder that 
his standard commercial product conforms to the specifications, is not 
necessarily any indication of the bidder’s ability, or even his willing- 
ness, to perform in accordance with the specifications. It may show 
a lack of capacity to prepare a bid properly, but we do not believe it 
demonstrates a lack of capacity to perform the contract. 

With reference to the instant case, the question is which of these 
possible causes for failure of bid samples were intended to be avoided 
by the testing of the samples under paragraphs 4.1 and 4.5 of the 
dosimeter specification? Since these paragraphs set out specific math- 
ematical measurements of required performance, both careless reading 
and inability to comprehend appear to be ruled out as the reason for 
testing to determine compliance with these paragraphs. It could not 
have been to ascertain whether a bidder knowingly intended not to 
comply with the specification, since this intention would have had to 
be stated in the bid or else the bidder would be bound to comply because 
of the language of paragraph 8 of the invitation. This leaves as rea- 
sons carelessness on the part of bidders in making the samples or 
inability to manufacture specification items. 

In view of the past history of dosimeter procurements, which OCD 
states resulted in the delivery of large quantities of marginal or faulty 
equipment and the inability of four contractors to manufacture ac- 
ceptable dosimeters, it seems rather clear that the main purpose of 
the testing was to determine precisely what is stated in paragraph 8 
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of the invitation, namely, “whether or not the bidder has demonstrated 
his capability to manufacture the required Items.” 

The Federal Procurement Regulations do not sanction the use of 
bid samples for the purpose of determining whether a bidder has the 
capability to manufacture an item which will meet product character- 
istics clearly defined in the specifications. Such a requirement is also 
inconsistent with the authority of the Small Business Administration 
to make final determinations as to the “capacity” of small business 
concerns under the “Certificate of Competency” procedure. See 40 
Comp. Gen. 106, 111. 

We recognize that in certain cases, where the technical or perform- 
ance requirements are particularly novel or exacting so that accepta- 
bility of the product cannot reasonably be anticipated without actual 
demonstration or testing, preaward samples for testing may appro- 
priately be required. See B-151436, June 20, 1963, 42 Comp. Gen. 717. 
For such situations, we have approved the use of a qualified products 
procedure. See 36 Comp. Gen. 809. However, under existing pro- 
visions of law and regulation there is no sanction for the use of bid 
samples under an invitation for bids for the purpose of qualifying 
small business bidders on the ground of capability. We therefore be- 
lieve that the Landsverk bid should not have been rejected without first 
referring the matter to SBA for the possible issuance of a certificate 
of competency. 


[ B-152690 J 


Transportation — Dependents — Military Personnel— Temporary 
Duty—Status 


Navy members ordered to temporary duty in connection with fitting out a 
vessel, to be followed by duty aboard the vessel when commissioned—the 
designated home port of the vessel to be the permanent duty station from which 
the members were transferred—are not entitled to payment for the travel of 
their dependents incident to the delayed commissioning of the vessel, for al- 
though the members’ orders did not specifically provide a period of time for the 
temporary duty, they did imply temporary duty limited to fitting out the vessel, 
and the bona fide extension of the temporary duty did not place such duty in the 
indeterminate status contemplated by paragraph 7007-1 of the Joint Travel 
Regulations for entitlement to dependents’ travel, and the members’ orders in 
substance being change in station orders to the vessel with intervening periods 
of temporary duty, there is no basis for reimbursing them for the travel of 
their dependents. 


Transportation—Dependentse—Military Personnel—Dislocation Al- 
lowance—Moves Within Same City, Ete. 


A naval member transferred to a ship that upon commissioning will have the 
same home port as his old permanent station is not entitled to the dislocation 
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allowance authorized by 37 U.S.C. 407(a), paragraph 9003-7 of the Joint Travel 
Regulations providing that a dislocation allowance is not payable for any 
permanent change of station betweer stations located within the same corporate 
limits of the same city. 


To Ensign T. L. Cooper, Department of the Navy, December 4, 
1963: 


By 4th Indorsement dated October 14, 1963, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
August 28, 1963, requesting an advance decision as to whether pay- 
ment is authorized under the provisions of paragraph 7057, Navy 
Travel Instructions and paragraph 7007-2, Joint Travel Regulations, 
on submitted dependent travel claims of Clarence G. Bohlen, 754 07 41, 
SH1, USN, and John W. Davis, 884 59 03, MR1, USN. Your request 
has been assigned PDTATAC Control No. 63-20. 

In each of the submitted cases the member was ordered to the pre- 
commissioning detail of the U.S.S. Vancouver for temporary duty 
in connection with fitting out and for duty aboard upon commission- 
ing. It is stated that the Vancouver was originally scheduled to be 
commissioned on an unspecified date in September 1962, and that due 
to construction delays this date was slipped to November 24, 1962, 
then to March 19, 1963, and that the commissioning took place on 
May 11, 1963, at which time the home port was designated as San 
Diego, California, and the home yard Long Beach, California. In 
Bohlen’s case orders dated July 30, 1962, transferred him from U.S. 
Naval Amphibious Base, Coronado, San Diego, California, to Brook- 
lyn, New York, for the temporary duty here involved. His depend- 
ents traveled from Imperial Beach, California, to Brooklyn, New 
York, via Lynchburg, Virginia, during the period August 17, 1962, 
to March 15, 1963, and from Brooklyn to Imperial Beach during the 
period June 1 to 15, 1963. The submitted voucher is computed on 
the basis of round trip travel of dependents from San Diego to New 
York and return, plus two dislocation allowances. In Davis’ case, 
orders dated November 13, 1962, issued while he was away from his 
duty station, the U.S.S. Thrush, under orders dated May 9, 1962, 
in attendance at a course of instruction at San Diego, transferred him 
from San Diego to New York for the temporary duty here involved 
with temporary duty en route at Norfolk, Virginia, and on board the 
Vancouver upon commissioning, He reported at Norfolk for tem- 
porary duty on December 26, 1962, and departed Norfolk for New York 
on April 13, 1963. The claim shows travel of a dependent wife from 
Coco Solo, Canal Zone, to San Diego, California, and from the 
latter place to Troy, North Carolina, during the period August 7 to 
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November 14, 1962, and of a wife and son (born November 22, 1962) 
from the latter place to Highland, California, on July 7, 1963. The 
submitted voucher is computed on the basis of round trip travel of a 
dependent from San Diego to Troy and return to Highland. The 
record shows that a dislocation allowance was paid on May 28, 1963, 
on Voucher No. 5 in your accounts. 

Since both members were on temporary duty in excess of 20 weeks 
as a result of the changes of the Vancouver’s commissioning date, you 
request a decision as to whether, under paragraphs 7057, Navy Travel 
Instructions, and 7007-2 of the Joint Travel Regulations, the mem- 
bers are entitled to the payment for travel of their dependents from 
their old permanent duty station to their temporary duty station and 
upon commissioning of the ship to the designated home port or home 
yard of the vessel. 

Paragraph 7057 of Navy Travel Instructions (renumbered 7106 by 
change 5, July 17, 1963) provides in subparagraph 2, that when mem- 
bers are ordered to “temporary duty” in connection with the fitting- 
out, re-activation, or conversion of a vessel, claims for reimbursement 
for dependents’ travel may be paid when : 


1. the vessel has been commissioned, placed in service, or in the case of 
nuclear-powered ships, placed in service special ; 

2. a home port or yard has been assigned ; and 

3. the member concerned has reported on board for duty in compliance with 
his orders. 

Paragraph 7007-1 of the Joint Travel Regulations provides that 
when a member is assigned to temporary duty away from his perma- 
nent station under orders which do not provide for return to his per- 
manent station, or which do not specify or imply any limit to the 
period of absence from the permanent station, transportation of de- 
pendents at Government expense is authorized as set forth in that 
paragraph. Subparagraph 2 provides that when the period of tem- 
porary duty is contemplated to be for a duration of 20 weeks or more 
at any one duty station and the orders do not provide for return to 
the permanent station, transportation of dependents at Government 
expense is authorized for travel performed by the dependents to the 
temporary duty station not to exceed entitlement for travel from the 
permanent to the temporary station. 

In the cases here involved the orders did not specifically provide 
a period of time for the temporary duty but they did imply a limit 
to that temporary duty in that they provided for temporary duty in 
connection with the fitting-out of the Vancouver and duty on board 
that vessel when commissioned. Thus, the orders were in substance 
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permanent change of station orders to the ship with intervening 
periods of temporary duty, such temporary duty being limited to the 
fitting-out period of the Vancouver and, hence, not of an indetermi- 
nate nature within the meaning of paragraph 7007-1 of the Joint 
Travel Regulations. 

By second indorsement dated September 10, 1963, the Comptroller 
of the Navy pointed out that the determination of whether a member 
is assigned to permanent or temporary duty in connection with con- 
version and fitting-out of vessels is based upon the contemplated period 
of the duty as determined from construction schedule estimates fur- 
nished to the Chief of Naval Personnel by the Chief of Bureau of 
Ships via the Chief of Naval Operations. Therefore, the periods of 
temporary duty are contemplated to be of specific duration. The 
bona fide extension of the temporary duty periods because of construc- 
tion slippages is not considered to have placed the temporary duty in 
an indeterminate status as each extension was of itself for a definite 
estimated period. 

In this connection it appears that, had it been contemplated that 
the duty in outfitting the Vancouver prospectively at any time would 
exceed 6 months, permanent change of station orders to the shore 
station instead of to the ship would have been required. See decision 
B-144713, March 22, 1961, copy enclosed; also, Department of the 
Navy Personnel Control Memorandum No. 3-61, February 8, 1961. 

Accordingly, since paragraph 7057 of Navy Travel Instructions in 
effect at the time here involved specifically precludes payment of de- 
pendents’ transportation during a period of temporary duty in con- 
nection with conversions and fitting-out of vessels, and the Vancouver 
was home ported at San Diego, there is no basis for payment for the 
travel of dependents in the submitted cases. 

Section 407(a), 37 U.S. Code, provides that under regulations ap- 
proved by the Secretary concerned, a member of the uniformed service 
whose dependents make an authorized move in connection with his 
permanent change of station is entitled to a dislocation allowance. 
Paragraph 9003-7 of the Joint Travel Regulations provides that the 
dislocation allowance is not payable for any permanent change of 
station between stations located within the corporate limits of the 
same city. Thus, since Bohlen’s old permanent station was San Diego, 
California, and this also was the home port of the Vancouver upon 
commissioning, the dislocation allowance likewise is not authorized 
in his case. 

The vouchers will be retained here, payment thereon not being 
authorized. 
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[ B-152418, B-152414 J 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Highest Previous Rate—Wage Rate Within Range of 
Two Grades 


When upon conversion from a wage board to a classification act position there is 
no equivalent of the wage board rate under the Classification Act and the next 
higher rate falls within two or more grades under the act, section 25.103(c) of 
the Federal Employees Pay Regulations providing for the use of the rate that 
gives an employee the maximum benefit in establishing the highest previous rate, 
a $7,155.20 per annum wage rate that falls within the range of both the GS-9 
and GS-10 grades may be converted to $7,260, grade GS-9, step 6, under the 1960 
pay schedules of the Classification Act, rather than $7,160, grade GS-10, step 2, 
not because eventually the employee would be transferred to a GS-9 position 
but because the selection gives the employee the greatest benefit under the 1962 
general schedule—$7,800 rather than $7,575 per annum—on the basis that the 
application of the highest previous rate rule is within the discretion of the ad- 
ministrative office in fixing the initial salary rate of the employee upon transfer. 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Highest Previous Rate—Service Before and After Fed- 


eral Salary Reform Act of 1962 


Where the highest previous rate in a wage board position covers a period of 
service before and after the enactment of the Federal Salary Reform Act of 
1962 (5 U.S.C. 1171 note), section 25.103(c) of the Federal Employees Pay 
Regulations providing that upon conversion from a wage board to a Classification 
Act position the maximum benefit should be given an employee in computing his 
highest previous rate, both the 1960 Classification Act schedule rate, increased 
by the Salary Reform Act, and the appropriate rate in the 1962 schedule should 
be applied and the employee given the benefit of the highest rate. 


To the Secretary of the Air Force, December 5, 1963: 


On August 138, 1963, Mr. Robert M. Roth, 1901 South Broadway, 
Santa Maria, California, presented to us, at the suggestion of the Per- 
sonnel Management Division of the United States Civil Service Com- 
mission, San Francisco, California, a request for our interpretation of 
that part of section 25.103(c) of the Federal Employees Pay Regula- 
tions, promulgated by the United States Civil Service Commission, 
fixing the pay rates upon conversion from a wage board position to a 
classification act position. The information furnished by Mr. Roth 
shows that upon his conversion his salary rate had been administra- 
tively set at different rates by Norton Air Force Base and Vandenberg 
Air Force Base, under the applicable provisions of the foregoing sec- 
tion, thus giving rise to his request for clarification of the situation. 

In view of the different interpretations given to the regulations of 
the Civil Service Commission we are rendering our decision to you. 

Section 25.103 (¢c)—Computation of highest previous rate—reads, in 
pertinent part, as follows: 


LE TIE OT ITT IO ET 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 479 


* * * Tf such highest previous rate was earned in a position not subject to the 
Classification Act, this rate shall be computed as follows: The actual rate earned 
at the time of such service shall be converted to the equivalent per annum rate 
under the Classification Act as of the time of such service; where there was no 
exact equivalent per annum rate under the Classification Act, the next higher 
Classification Act rate shall be considered an equivalent; where the rate thus 
determined falls within two or more grades under the Act, the rate in the grade 
which gives the employee the maximum benefit shall be used; the equivalent 
Classification Act rate thus determined shall be converted to the current rate 
for such step and grade and shall be the employee’s highest previous rate. 


The following pertinent information was furnished by Mr. Roth 
with his letter of August 13: 


1. Employed at Norton AFB in a Wage Board L-10 position, salary $3.44 
P/H, annual salary $7155.20, effective November 26, 1961. 

2. Downgraded through RIF action to a W-10 rating, salary $3.13 P/H, an- 
nual salary $6510.30, effective September 23, 1962. 

8. Converted to a GS-9 step 4, salary $7350.00 P/H, effective October 28, 1962. 
Re-assignment was to Vandenberg AFB and move was at Government expense. 

4. After a recent review by the Civilian Personnel Office, Vandenberg AFB, re- 
gardihg wage conversion I was informed that step 5 is my correct step and con- 
version will be retroactive to October 28, 1962. This action is still pending. 

Please advise what conversion principals are correct. The Federal Personnel 
Manual states action should give the employee the maximum possible benefit. 

Following are two local interpretations : 

1. Norton AFB—Highest salary of $7155.20 is paralled [sic] to the nearest 
step within GS-9 prior to the October 1963 increase for all classified employees, 
and subsequently the same step in the present wage structure should be held. 
Their computations would place me in a GS-9 step 6, $7800 P/A. 

2. Vandenberg AFB—Highest salary of $7155.20 P/A is paralled [sic] to the 
nearest GS rate prior to the 1963 increase. In my case the rate is GS-10 step 2, 
which is converted to the present GS-10 step 2 of $7535.00 P/A and paralled 
[sic] to the nearest GS-9 which is step 5, $7575.00 P/A. 


We referred the matter to your Department on September 6, 1963, 
for consideration and comment. Under date of October 28, 1963, 
reference AFPCPAA, the following report was furnished : 


Mr. Robert M. Roth was promoted from the Wage Board position, W-10, 
$3.13 per hour to GS-9, effective 28 October 1962. His salary was erroneously 
adjusted to $7350 per annum at that time. He previously held a Wage Board 
position L-10 $3.44 per hour from 5 April 1959 to 23 September 1962, then 
changed to lower grade through reduction-in-force. On 24 June 1963 the rate 
was corrected to $7575 per annum based on the highest previous rate rule. 

Section 103(c) of the Commission’s regulations provides that if the highest 
previous rate was earned in a position not subject to the Classification Act, the 
actual rate earned at the time of such service shall be converted to the equivalent 
per annum rate. Where there is no exact equivalent per annum rate the next 
higher rate shall be considered as equivalent. Where the rate thus determined 
falls within two or more Classification Act grades, the rate in the grade which 
gives the employee the maximum benefit shall be used. 

In the subject case the $3.44 hourly rate amounts to $7155.20 per annum. 
Since this amount falls within the range of both the GS-9 and the GS-10 grades 
the nearest rate at the time of such service was the second step of GS-10 
$7160 rather than the sixth step of GS—9, $7260. Under the Salary Reform 
Act of 1962 the second step of GS-10 is increased to $7535. This is the con- 
verted highest previous rate to be used in establishing the step rate to which 
the employee is entitled when changed from a Wage Board position to the 
GS-9 Classification Act position. The converted rate $7535 falls between the 
fourth step $7350 and the fifth step $7575 of the GS-9 grade and therefore, the 
action taken by the Vanderberg AFB in converting the employee to the step 
rate of $7575 is correct. 
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In addition the matter was referred to the United States Civil 
Service Commission for consideration and comment since the Com- 
mission promulgated section 25.103(c) under the authority in 5 U.S.C. 
1072. The Commission reports as follows: 


Section 25.103(c) of the Commission’s regulations is intended to provide de- 
partments a method of computing an employee’s highest previous rate when he 
has served in a position not subject to the Classification Act. It was intended 
that the method would be used in converting an employee’s rate so that the 
employee could receive the greatest possible benefit. The pertinent clause— 
“where the rate thus determined falls within two or more grades under the Act, 
the rate in the grade which gives the employee the maximum benefit shall be 
used”—is intended to apply. 

In the case referred to in your letter, the employee was earning $3.44 per hour 
in November 1961, which rate converts to $7155.20 on an annual basis. Applying 
what we intended by this regulation to this set of facts, the rate of $7155 would 
be converted to $7260 in grade GS-9 under the 1960 pay schedule for Classifica- 
tion Act jobs. This rate, which is step (f) of GS-9, is selected not because the 
employee was eventually transferred to a GS-9 position but because a selection 
of this rate will give the employee the greatest benefit, since this rate is now 
$7800 under the 1962 general schedule. 

This same principle would be for application in the other conversion case to 
which you refer in your letter. 


From the foregoing it is apparent that the language of section 
25.103(c), quoted above, covering the computation of the highest 
previous rate before conversion—transfer—from a position outside 
the Classification Act, 5 U.S.C. 1071, e¢ seg., to a position covered 
thereby is subject to more than one interpretation. The Civil Service 


Commission acknowledges that fact and has advised that prompt 
steps will be taken to clarify the matter to accord with the intent 
expressed in the report quoted above. 

Section 25.103 (b) of the same regulations provides, in pertinent part, 
as follows: 


* * * an employee who is * * * transferred * * * may be paid at any sched- 

uled rate for his grade which does not exceed his highest previous rate. If the 
employee’s highest previous rate falls between two scheduled rates of his new 
grade, he may be given the higher rate * * * 
We have held consistently in our decisions that the application of 
the highest previous rate rule is within the discretion of the adminis- 
trative office in fixing the initial salary rate of an employee upon 
transfer. 26 Comp. Gen. 368 and cases cited therein. 

Since Mr. Roth’s salary was administratively fixed at $7,575 per 
annum, under paragraph 6.b of AFR 40-521, 18 June 1962, in force 
and effect at the time of the conversion—transfer—which regulation 
provided that he may be paid at any step rate of his grade which does 
not exceed the highest rate he previously earned in the Federal serv- 
ice, that rate is proper inasmuch as it does not exceed the highest rate 
previously earned. However, if in fact, as the record suggests, it was 
the administrative intent to allow the highest rate possible under the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 481 


regulations of the Commission, we see no objection, in this instance, 
to a retrcactive change of the rate to $7,800 if otherwise proper. 

The letter of October 28, 1963, from your Department advises that 
another situation exists concerning the conversion of an employee 
from a wage board position to a classification act position where the 
highest previous rate in the wage board position covers a period of 
service both before and after enactment of the Federal Salary Reform 
Act of 1962, 76 Stat. 841, 5 U.S.C. 1171 note. The question is asked as 
to whether in such a case the conversion rate is to be established at 
the appropriate rate in the 1962 schedule (5 U.S.C. 1113(b) ) or would 
the 1960 Classification Act scheduled rate be used and then increased 
by the Federal Salary Reform Act of 1962. 

While that part of section 25.103(c), quoted above, does not con- 
tain language specifically directing which salary increase act is to be 
used in computing an employee’s highest previous rate under section 
25.103(c) when the period of service concerned involves 2 such acts, 
the report of the Civil Service Commission, quoted above, points out 
that the maximum benefit should be given to the employee by apply- 
ing both acts and using the highest rate. The question is answered 
accordingly. 


[ B-152422 J 


Contracts—Specifications—Federal Specifications—Failure to Use 


When an award under departmental specifications favors the second low bidder, 
and the use of the available Interim Federal Specification, promulgated under 
40 U.S.C. 487 to eliminate unnecessary technical requirements peculiar to the 
product, although optional, would have met the Government’s needs and have 
preserved the competitive status of the rejected low bid meeting most of the 
departmental specifications, the full and free competition contemplated under 
41 U.S.C. 253(a) was not permitted; however, it would not be in the best inter- 
ests of the Government to disturb the award, but future procurements of the item 
should be made pursuant to the Interim Federal Specification. 


To the Postmaster General, December 5, 1963: 


By letter dated October 22, 1963, with enclosures, the Acting Assist- 
ant Postmaster General furnished the report requested by our Office 
on the protest of the Wayne Manufacturing Co. against the use of 
restrictive specifications in invitation for bids No. 2502. 

The invitation dated May 13, 1963, requested bids, to be opened on 
June 11, 1963, for 27 “Sweepers, Industrial, Rider-Type, Class 1, 
Gasoline Engine Powered, to be constructed in accordance with Post 
Office Department Specification POD-S-37D (RE), dated January 17, 
1963 * * *,” Pages 5 and 6 of the invitation provided, in part: 
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BID DATA: Each bidder is required to submit with his bid a positive state- 
ment as to whether or not the item offered fully conforms to the terms of this 
specification. Where the bidder’s product differs from the specific requirements, 
each point of difference should be clearly described. In addition, each bidder 
shall furnish complete descriptive literature, outline drawings or photographs, 
and technical data covering the equipment he proposes to furnish, identifying 
the equipment by name of the manufacturer and model number. Lack of specific 
and complete information will be sufficient cause for rejection of bids. This 
requirement is set forth to facilitate the review of bids and is not to be construed 
by the bidder as waiving any of the requirements of the specification. 

REQUIREMENTS FOR DESCRIPTIVE LITERATURE—Descriptive liter- 


ature as specified in this Invitation for Bids must be furnished as a part of the 
bid and must be received before the time set for opening bids. The literature 
furnished must be identified to show the item in the bid to which it pertains. 
The descriptive literature is required to establish, for the purpose of bid evalu- 
ation and award, details of the product the bidder proposes to furnish as to 
design, materials and components. 


Failure of descriptive literature to show that the product offered conforms 
to the specifications and other requirements of this Invitation for Bids will 
require rejection of the bid. 

Two bids were received and opened on June 11, 1963. The G. H. 
Tennant Company bid $45,172.47 for 17 sweepers f.o.b. destination and 
$25,440 for 10 sweepers f.o.b. origin, or a total bid of $70,612.47. The 
Wayne Manufacturing Co. bid $42,126 for 17 sweepers f.o.b. destina- 
tion and $23,540 for 10 sweepers f.o.b. origin, or a total bid of $65,666. 
However, the low bid of Wayne was rejected and award was made to 
Tennant on August 30, 1963. The rejection of the Wayne bid was 
based on an evaluation of its descriptive literature which indicated 
that the Wayne sweeper proposed to be furnished did not comply with 
the departmental specification. Wayne offered its mode! 1244 power 
sweeper which, as stated in a letter accompanying its bid and as shown 
by its bid data, met most of the requirements ot specification POD-S- 
87D(RE). Previous to the submission of its bid, Wayne protested 
against the restrictive character of this specification and advised that 
only one manufacturer, Tennant, could meet all the requirements of 
the specification. Specifically, Wayne advised in a letter dated May 24, 
1963, that the specification was restrictive in the following respects: 


Specification Wayne Model 1244 


Cam and lever steering Automotive-type pinion and sec- 
tor gear steering 

V-belts or “flimsy” steel chains V-belt traction drive 

unacceptable for propulsion “ 

Steel frame of not less than %g- Frame of 7- and 10-gage steel 

inch thickness 

Engine—two cylinder, 18 horse- §Engine—two cylinder, 16.5 

power horsepower 

Main brush—42-inch, 14-inch Main brush—44-inch 24-inch 

diameter diameter 
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Tennant offered its model 85 sweeper which has the following 
characteristics : 


Steel frame—*4,-inch thickness 


Engine —18 horsepower, two cylinder 
Drivex —Hydraulic traction drive 
Steering —Cam and lever 


Main brush—42-inch, 14-inch diameter 


The letter of October 22, transmitting the administrative report, 
states that the departmental specification reflected the actual require- 
ments of the Post Office to meet the conditions under which they will 
be used, and that Wayne’s contention that the specification was 
changed to meet the current models of one manufacturer is in error. It 
is further advised that industrywide comments on the specification 
were solicited and considered for the purpose of providing a specifica- 
tion which would not be restrictive but which would meet the over-all 
minimum requirements of postal facilities. 

Interim Federal Specification OO-S-00870a(GSA-FSS), as re- 
vised July 1, 1957, which is for optional use by all agencies (see FPR 
1-1.305-4), covers self-propelled, rotary sweepers having power-driven 
brushes for cleaning warehouse aisles, shop floors, sidewalks, and sim- 
ilar surfaces. This interim specification classifies rotary sweepers 
into types and sizes. Type I covers gasoline-engine driven sweepers 
of the rider type, and size 42 of that type covers a sweeper having a 
main brush sweeping swath of 42 inches minimum. The details of 
this interim specification, which are pertinent here, are as follows: 


Steering —-steering mechanism shall be sturdy and of a 
design to absorb road and brake shock (sec. 
3.1.16). 


Traction drive—chain and sprocket or other type of drive 
approved by the procuring agency (sec. 3.1.10). 

Frame —one-piece metal casting or an all-welded frame 
of structural shape. Frame shall be of ade- 
quate strength and rigidity to support all 
sweeper components (sec. 3.1.7). 

Engine —size 42 sweeper shall be powered by engine of 
not less than 8 horsepower (larger size 48 
sweeper requires engine of not less than 14 
horsepower) secs. 3.2.4 and 3.2.5. 

Main brush —42-inch minimum sweeping swath and of not 
less than 14 inches in diameter (secs, 3.1.12 and 
3.2.4). 


758-984 O-65—33 
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While the use of this interim specification by the Post Office is 
optional, its use in the instant procurement would have preserved the 
competitive status of the Wayne bid since its sweeper would have met 
all the essential requirements of the interim specification. It is like- 
wise apparent that the model offered by Tennant would have substan- 
tially met the requirements of the interim specification. However, 
the departmental specification, in the pertinent details listed above, 
definitely favored the Tennant model especially as to engine horse- 
power, the frame thickness, steering, and traction drive. The close 
similarity of the pertinent details of the departmental specification to 
the bid data furnished by Tennant would indicate that the depart- 
mental specification favored the standard commercial Tennant model 
over that of Wayne. While it is reported that power sweepers com- 
plying with the departmental specification meet the particular needs 
of the Post Office, we believe that the Government’s needs generally 
would be met if the interim specification were utilized in the procure- 
ment of this type of power sweeper. 

It is pointed out in the October 22 report that Wayne has available 
a standard product—model 1254—which appears substantially in ac- 
cordance with the departmental specification as far as engine and 
“class” requirements are concerned. However, Wayne’s model 1254 
could not have complied with this specification since this model uses 
the same steering system, traction drive, and frame construction as 
the model 1244 offered by Wayne under the invitation. 

We note that other agencies use various models of power sweepers 
produced by Wayne and Tennant. From a review of the record 
before us, we are not convinced that the Tennant power sweeper, or 
one of identical characteristics, is the only product which will meet 
the needs of the Post Office. 

Accordingly, it is our view that the departmental specification did 
not “permit such full and free competition as is * * * necessary to 
meet the requirements * * *” of the Post Office within the purview 
of 41 U.S.C. 253(a). Consistent with such provision of law and 40 
U.S.C. 487, the General Services Administration has from time to 
time promulgated formal specifications of both a final and temporary 
nature with a view toward eliminating any unnecessary technical re- 
quirement for equipment of a type manufactured by various concerns 
but which may differ in certain material respects. Also section 
1-1.307-1(b), FPR, provides: 

(b) Purchase descriptions used in competitive procurements shall not specify 
a product having features which are peculiar to the product of one manufacturer, 


producer, or distributor, and thereby preclude consideration of a product of 
another company, unless it has been determined that those particular features 
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are essential to the Government’s requirements, and that similar products of 
other companies lacking those features would not meet the minimum require- 
ments for the item. 


However, since we note from the record that Tennant has performed 
or shortly will perform its contract, it would not be in the interests 
of the Government to disturb the award. We recommend that future 
procurements of rotary sweepers be made pursuant to Interim Federal 
Specification OO-S-00870a(GSA-FSS). See B-122751 dated 
April 26, 1955, to your predecessor, and 32 Comp. Gen. 384, both of 
which involve procurements by your Department for power sweepers. 


[ B-152603 J 


Congress—Building Programs—Acquisition of Real Property— 
Reimbursement 


The acquisition by the House Office Building Commission of real property owned 
by the District of Columbia Redevelopment Land Agency by transfer to the 
Architect of the Capitol is within the authority of section 1202(a) of the Addi- 
tional House Office Building Act of 1955 (40 U.S.C. 175 note), providing for the 
transfer of real property owned by the United States in the vicinity of the 
Capitol Grounds without reimbursement or transfer of funds, the square of land 
involved falling within the term “real property owned by the United States” 
as used in the 1955 act, the Land Agency being viewed as a Federal Agency, even 
though acquiring property in its own name, the act of March 1, 1929, authorizing 
the Agency to condemn property in accordance with the proceedings governing 
the acquisition of land in the District of Columbia for use by the Federal Gov- 
ernment; however, as a result of the transfer, it will be necessary to replace the 
funds obtained pursuant to a loan and grant contract between the Land Agency 
and the Housing and Home Finance Agency for the original acquisition of the 
property. 


To the Architect of the Capitol, December 5, 1963: 


By letter of September 30, 1963, with enclosures, you requested our 
opinion regarding the matter of the House Office Building Commis- 
sion desiring to acquire, through transfer without reimbursement or 
transfer of funds, property described as Square 639, which is now 
owned by the District of Columbia Redevelopment Land Agency. 

Section 1202(a) of the Additional House Office Building Act of 
1955, approved April 22, 1955, Chapter XII A, 69 Stat. 41, 40 U.S.C. 
175 note, provides, in pertinent part, as follows: 

See. 1202. (a) The Architect of the Capitol is authorized to acquire on behalf 
of the United States by purchase, condemnation, transfer, or otherwise, such 
publicly or privately owned real property in the District of Columbia (including 
streets, avenues, roads, highways, alleys, or parts thereof) located south of 
Independence Avenue in the vicinity of the United States Capitol Grounds as 
may be approved by the House Office Building Commission for the purposes of 
section 1201 of this chapter or for additions to the United States Capitol 


Grounds. * * * Any real property owned by the United States and located south 
of Independence Avenue in the vicinity of the Capitol Grounds shall upon 
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request of the Architect of the Capitol, made with the approval of the House 
Office Building Commission, be transferred to the jurisdiction and control of the 
Architect of the Capitol without reimbursement or transfer of funds. * * * 

The question presented for our consideration is whether Square 639, 
which is owned by the District of Columbia Redevelopment Land 
Agency (hereinafter called the Agency), is real property owned by 
the United States and subject to transfer by the Agency to the Archi- 
tect of the Capitol without reimbursement pursuant to the provisions 
of section 1202(a), of the Additional House Office Building Act of 
1955, quoted above. 

The District of Columbia Redevelopment Act of 1945, 60 Stat 790, 
D.C. Code, sections 5-701 to 5-719, established the Agency as a body 
corporate of perpetual duration to achieve the declared policy of the 
United States, the elimination of blighted areas in the District of 
Columbia. In the judgment of the Congress it was necessary to ac- 
quire property in the District of Columbia to effectuate that policy 
and the act grants the Agency power to acquire property by purchase, 
exchange, gift, dedication or eminent domain. The property thus 
acquired is to be taken in the name of the Agency; however, the act 
provides that condemnation proceedings of the Agency to acquire 
property shall be conducted in accordance with the act of March 1, 
1929, Ch. 416, 45 Stat. 1415, as amended, which governs condemnation 
proceedings to acquire land in the District of Columbia for use by the 
Federal Government. 

In 40 Comp. Gen. 605, 606, we stated, in effect, that but for section 
13 of the District of Columbia Redevelopment Act of 1945, 5 D.C. 
Code 713 (which provides that no property acquired by the Agency 
shall be exempt from taxation by reason of such acquisition), the 
Agency, whether it be considered a Federal or District of Columbia 
agency, would be entitled to tax exemption under subsections of 
801a (a) and (b) of Title 47 of the D.C. Code for property held by it. 
Those subsections provide that property belonging to the United States 
and the District of Columbia shall be exempt from taxation in the Dis- 
trict of Columbia. The Agency “in spite of its name and limited area 
of operation” has judicially been held to be a Federal Agency as distin- 
guished from a District of Columbia agency for purposes of the Fed- 
eral Tort Claims Act, 28 U.S.C. 2671, et seqg., Goddard v. District of 
Columbia Redevelopment Land Agency, 287 F. 2d 343 (1961). We 
see no reason why a similar view of the Agency’s status should not be 
adopted in the present context. Therefore, it is our view that Square 
639 falls within the term “real property owned by the United States” 
as used in the Additional House Office Building Act of 1955. 

It is noted that the General Counsel of the Agency in a memoran- 
dum dated December 7, 1956, to the then Executive Director of the 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 487 


Agency stated, in effect, that in his opinion even though technically 
the Agency must acquire title to property in its own name, neverthe- 
less such property is considered to be owned by the United States 
within the meaning of the Additional House Office Building Act 
of 1955. 

In view of the foregoing, we are of the opinion that section 1202(a) 
of the cited act requires that Square 639 shall, upon the request of the 
Architect of the Capitol made with the approval of the House Office 
Building Commission, be transferred by the District of Columbia Re- 
development Land Agency to the jurisdiction and control of the Archi- 
tect without reimbursement or transfer of funds. 

It is noted that Square 639 was acquired by the Agency in connec- 
tion with the southwest urban renewal project C. The Agency ob- 
tained funds to finance the acquisition of property in project area C 
from the Housing and Home Finance Agency (HHFA) pursuant to 
a loan and grant contract between the Agency and HHFA. Since the 
acquisition of Square 639 by the Architect of the Capitol in the afore- 
mentioned manner will increase the net project cost, it apparently will 
be necessary to amend the Agency’s contract with HHFA to obtain 
additional funds from HHFA. 

A copy of this letter is being sent to the Chairman of the District of 
Columbia Redevelopment Land Agency. 


[ B-151247 J 


Contracts—Awards—Labor Surplus Areas—Options 


An option clause in an invitation providing for equal non-set-aside and labor 
surplus area set-aside portions and reserving to the Government a 50 percent 
quantity increase to be exercised within 1 year, which when exercised increased 
the set-aside portion to more than the 50 percent set-aside for award to a small 
business concern, was not only inappropriately used, but should not have been 
included in the invitation, the percentage of the quantity increase and the time 
for exercising the option not having been sufficiently limited, and the increase 
beyond 50 percent of the amount set aside for the labor surplus area concern, 
decreasing to less than 50 percent the amount advertised without restriction 
indicating the effect of option clauses in set-asides for labor surplus areas could 
substantially reduce the amount of competitive procurement otherwise required 
by law and correspondingly increase the amount of negotiated procurement 
under 10 U.S.C, 2304(a) (1). 


Contracts—Awards—Labor Surplus Areas—Options 


In the exercise of the option clause under a labor surplus area set-aside portion 
of a procurement, negotiated at a price below the contract price, without con- 
ducting negotiations for a like amount under the contract covering the non-set- 
aside, which had been increased in a lesser amount, both contracts containing 
an option clause reserving to the Government the right to increase quantities 
at least 50 percent, there is no assurance that the prohibition in section 523 
of the Department of Defense Appropriation Act, 1963, (76 Stat. 332), against 
the payment of a price differential on contracts made for the purpose of relieving 
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economic dislocations was not violated, and pursuant to paragraph 1-1505 
of the Armed Services Procurement Regulation, the contracting officer should 
have solicited price proposals from both contractors as the best method avail- 
able for testing the market to determine that the exercise of the option under 
the labor surplus area set-aside would be most advantageous to the Government, 
price and other factors considered. 


Contracts—Awards—Labor Surplus Areas—Freight Costs in De- 
termining Relative Bid Prices 


In determining the relative bid prices for both the non-set-aside and set-aside 
portion of a procurement, freight costs are for consideration under an invitation 
providing that the set-aside portion shall be awarded at the highest unit price 
awarded on the non-set-aside portion, adjusted to reflect transportation and 
other cost factors which were considered in evaluating bids on the non-set-aside 
portion. 


To the Secretary of the Army, December 13, 1963: 


By letter dated September 13, 1963, from the Acting Director of 
Procurement and Production, there was furnished a report with 
respect to the protest of the Dero Research and Development 
Corporation against the award of 1,050 units of frequency meters 
(AN/USM-159()) to the Lavoie Laboratories under item 1 of the 
labor surplus area set-aside portion of invitation for bids No. 
AMC-36-039-63-341-A3 dated November 15, 1962. 

The invitation provided that 1,671 units of item 1 were to be pro- 
cured under the non-set-aside and the set-aside portions. All bidders 
were advised to limit their bids on the non-set-aside portion to 835 
units. Also, bidders were advised that only those “submitting bids in 
the delivery schedule for which award of the non-set-aside portion is 
made will be eligible to participate in the procurement of the set-aside 
portion * * *” of 836 units in accordance with the Notice of Labor 
Surplus Area Set-Aside. An option clause was made a part of the 
invitation and read as follows: 


AN OPTION FOR INCREASED QUANTITY 


a. The Government may increase the quantity of supplies called for herein by 
up to but not exceeding 50% of the quantity of Item #1 at the unit price speci- 
fied in the schedule, The Contracting Officer may exercise this option, at any 
time and from time to time, within the period of 1 year from the date of the 
contract (unless completed or terminated earlier) or within the lesser period 
of specified by the contractor (such lesser period designated by the con- 
tractor to govern), by giving written notice to the contractor. 

b. Delivery of the items added by the exercise of this option shall continue 
immediately after and at the same rate as delivery of like items called for under 
this contract, unless the parties otherwise agree by modification to the contract. 
It is agreed that contractor will not be required to furnish additional prepro- 
duction samples for additional items furnished under exercise of this option. 

e. If bids or offers are solicited in lot or range quantities and this option is 
exercised within the period set forth in paragraph “a” hereof, the unit price of 
each article furnished under this contract shall be the unit price in the con- 
tractor’s bid or proposal for the total number so furnished, and the total sum 
to be paid under this contract shall be modified accordingly. 
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EVALUATION 

Evaluation of bids or offers received will be made on the basis of prices quoted 
for the quantity exclusive of the option quantity. 

Dero was awarded the non-set-aside portion of 835 units at $516 
each, together with ancillary items 2, 3,4 and 5. On April 24, 1963, 
the Dero contract was amended to increase item 1 by 101 units at $516 
per unit or for a new total contract consideration of $500,475.02. 
Lavoie was awarded a contract for the set-aside portion of item 1 
(836 units) on June 30, 1963, at $519.67 per unit, together with item 3, 
for a net contract amount of $434,405.38, and on the same day this 
contract was amended to increase the quantity by 214 units at a price 
of $515.67 each, or to a new net total contract consideration of 
$544,482.88. Both of the amendments were issued pursuant to the 
option clause quoted above. 

It is contended by Dero that the award of 1,050 units to Lavoie, as 
contrasted to the 936 units awarded to Dero, constituted a violation 
of the prohibition in the Department of Defense Appropriation Act, 
1963 (Public Law 87-577, section 523, 76 Stat. 332), against the pay- 
ment of a price differential on contracts for the purpose of relieving 
economic dislocations. 

By decision of March 3, 1961, 40 Comp. Gen. 489, we held that the 
language of section 523 left little room for doubt, and examination 
of the legislative history confirmed, that the intent of the Congress 
was that the practice of negotiating contracts with labor surplus area 
firms which would meet the lowest price offered by any other bidder 
on a designated procurement might be continued, but that no such 
contract could be awarded at a price in excess of the lowest available. 

The question of just how much of a given procurement may be 
set aside without violation of the price differential prohibition was 
considered in our decision B-146336, dated August 18, 1961 (41 
Comp. Gen. 121). That case involved a situation where a bidder 
protested that the non-set-aside portion of 894 units out of the total 
number of 2,704 units being procured by the Navy Department was 
not an economic production run. We concluded as follows: 

While on the facts presented we find no valid ground for objection to the 
procurement involved, we believe that future set-asides for surplus labor areas 
of more than 50 percent of particular procurements can be justified only by 
definite determinations, on substantial grounds, that costs or bid prices on the 


non-set-aside portion of the procurement could not reasonably be expected to 
be greater than they would be for the total quantity of the procurement. 


On the basis of a request to reconsider that decision, in our sub- 
sequent decision of May 1, 1962, we stated in effect that, while we 
believe it can be assumed that the Congress has sanctioned the set- 
aside procedure generally, it was our opinion that the price differ- 
ence inherent in dividing a procurement into two portions should 
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not be increased by setting aside a quantity greater than the quantity 
being procured on an unrestricted basis. 

The Notice of Labor Surplus Area Set-Aside on page 11 of the in- 
vitation provided that— 

* * * The set-aside portion shall be awarded at the highest unit price 
awarded on the non-set-aside portion, adjusted to reflect transportation and other 
cost factors which were considered in evaluating bids on the non-set-aside 
portion. * * * 

Using evaluation factors, such as discount and transportation costs, 
the evaluated unit price of items 1 and 3 awarded to Dero was $521.36, 
and the evaluated unit price awarded to Lavoie for an equal quantity 
of items 1 and 3 was $521.35. We have held that in determining the 
order of precedence for negotiation of the set-aside portion of a 
procurement, consideration should be given to the Government’s ship- 
ping costs to destination. 39 Comp. Gen. 38. On the same basis, it 
is our view that it is proper also to consider freight costs in de- 
termining the relative bid prices for both the non-set-aside and set- 
aside portion of a procurement. Although Lavoie originally bid $545 
each for item 1, it consented to a reduction to $519.67 in order to meet 
the evaluated unit price of $521.36 applicable to Dero. It is thus 
apparent that no price differential was paid to Lavoie on the award 
of items 1 and 3. 

While, on the record before us, the options were exercised in accord- 
ance with paragraph 1-1505(d) (3), Armed Services Procurement 
Regulation, we have serious doubts whether option clauses should be 
included in invitations which provide for at least a 50 percent set-aside 
for awards to labor surplus area concerns. The effect of such clause, 
when exercised, under a contract covering the labor surplus area 
set-aside portion of an invitation, as illustrated by this procurement, 
is to increase beyond 50 percent the amount set aside for labor sur- 
plus areas and to decrease to less than 50 percent the amount ad- 
vertised without restriction. Conceivably, the exercise of option 
clauses in contracts covering a labor surplus area set-aside portion of 
an invitation could substantially reduce the amount of competitive 
procurement otherwise required by law and correspondingly increase 
the amount of negotiated procurement under 10 U.S.C. 2304(a) (1). 

Additionally, we note that the subject option clause provided for a 
50 percent increase in the contract end item within 1 year from the 
date of the contract. In 41 Comp. Gen. 682, we considered the prac- 
tical effect of option clauses in advertised contracts as they affect both 
the Government’s and bidder’s interests. It was held in that decision 
at page 688 that: 

We have given approval to the use of options in past decisions. Those cases, 
however, have involved additional quantities far less than here involved, and 


have limited the time within which the option may be exercised to a much 
shorter time than one year. We believe that the quantities covered by an option 
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and the time within which the option may be exercised should be limited. As 
a practical matter, it seems to us that the additional quantities to be procured 
through the exercise of an option should be limited to 25 percent of the basic 
quantities being purchased save in exceptional cases. We further believe that 
so far as supplies to be specially manufactured are concerned, options should not 
extend much more than 90 days beyond the date of initial award. 


In view of the foregoing and the circumstances of this procure- 
ment, we feel that it was inappropriate either to provide for an op- 
tion or to exercise it with the result that Lavoie received more than 
50 percent of the total procurement. 

While not entirely clear from the record, it appears that the pro- 
curement agency negotiated with Lavoie for the option quantity of 
214 units. This appears true since Lavoie reduced its unit price from 
$519.67 to $515.67 for the option quantity only. Considering that 
both the Dero and Lavoie contracts contained option clauses, and 
since ASPR 1-1505 provides that options should be exercised only 
if it is determined to be most advantageous to the Government, price 
and other factors considered, it would have been appropriate to nego- 
tiate also with Dero for the 214 units. ASPR 1-1505 provides 
methods for testing the market to determine whether the option 
[contract] price is most advantageous to the Government. Surely, 
the best method available to the contracting officer here was to solicit 
price proposals from both Dero and Lavoie. Otherwise, there was 
no assurance that exercise of the Lavoie option alone would not 
result in the payment of the proscribed price differential. 

While we conclude that the procurement actions taken here were 
questionable insofar as concerns the exercise of the option in the 
Lavoie contract, in this particular case we will not further question 
the awards made. However, we recommend that appropriate action 
be taken to prevent a recurrence of the actions taken here. 


[ B-152751 J 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generally 


When the retired or retainer pay status of members or former members of the 
uniformed services is not within the purview of section 5(a) of the Uniformed 
Services Pay Act of 1963 (10 U.S.C. 1402 note), the members having been retired 
prior to April 1, 1963, not being entitled to recomputation of retired or retainer 
pay from October 1, 1963, the effective date of the act, at the rates of pay pre- 
scribed in the act, the Congress intending to cover all personnel who became en- 
titled to receive retired or retainer pay prior to October 1, 1963, the retired pay 
status of such members is for consideration under the adjustment provisions of 
sections 5 (c) and (e), section 5(c) entitling members to a recomputation of the 
retired or retainer pay under the rates that were in effect on September 30, 19463, 
that is, on the rates of basic pay prescribed in the act of May 20, 1958, effective 
June 1, 1958, or a 5 percent increase, whichever pay is greater, and section 5(e) 
authorizing a 5 percent increase for those members otherwise not covered. 
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Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Advancement on Retired List After September 30, 1963 



















A member transferred on April 1, 1955 to the Fleet Marine Corps Reserve in 
the grade of master sergeant and on October 1, 1963, under 10 U.S.C. 6331(a), 
to the retired list of enlisted members and then advanced on the retired list 
to the grade of captain, pursuant to 10 U.S.C. 6151(a), with entitlement to pay 
computed under the rates of basic pay in effect under the Career Compensation 
Act of 1949 prior to June 1, 1958, plus the percentage increase provided by the 
act of May 20, 1958, although his retired pay status for adjustment purposes on 
September 30, 1963, under section 5(c) of the Uniformed Services Pay Act of 
1963 (10 U.S.C. 1402 note) is that of an enlisted member receiving retainer pay 
he, nevertheless, may have his retired pay adjusted on the basis of the grade of 
captain to which advanced on October 1, 1963, nothing in the legislative history 
of the 1963 act requiring section 5(c) to be construed in favor of the Fleet Marine 
Corps reservist transferred to the retired list and advanced to an officer grade 
under 10 U.S.C. 6151 prior to October 1, 1963. 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Advancement on Retired List After September 30, 1963 

















A master sergeant transferred to the Fleet Marine Corps Reserve on February 29, 
1960, and to the retired list of enlisted members on October 1, 1963 and advanced 
pursuant to 10 U.S.C. 6151(a) to the grade of commissioned warrant officer 
(W-2), with entitlement to pay under the formula prescribed in 10 U.S.C. 
6151(c), who on September 30, 1963, was receiving retainer pay as an enlisted 
member computed at the rates of basic pay prescribed in the act of May 20, 1958 
(37 U.S.C. 232, et seq.) is entitled under section 5(e) of the Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), effective October 1, 1963, to a 5 percent in- 
crease in his retired pay on the grade of a commissioned warrant officer, not- 
withstanding the member was transferred after September 30, 1963, section 5(e) 
being properly for construction to give the member no lesser amount than if 
transferred to and advanced on the retired list prior to October 1, 1963. 


Pay—Retired—TIncreases—Uniformed Services Pay Act of 1963— 
Transfer to Permanent Disability List After September 30, 1963 























The retired pay status of an enlisted member of the Marine Corps transferred 
to the permanent disability retired list on October 1, 1963, pursuant to 10 U.S.C. 
1201 and 1210, whose retired pay on September 30, 1963 was computed under 
formula No. 2, 10 U.S.C. 1401—50 percent of his active duty pay under act of 
March 31, 1955, by virtue of the savings provisions in section 10(1) of the act of 
May 20, 1958—is within the purview of section 5(c) of the Uniformed Services 
Pay Act of 1963 (14 U.S.C. 1402 note), the member not having by reason of 
transfer to the permanent disability retired list after September 30, 1963 lost 
the increase in retired pay prescribed for members transferred under identical 
circumstances prior to October 1, 1963, and his retired pay coming within the 
purview of section 5(c), and clause 2 of that section providing the greater 
amount, the member is entitled to a 5 percent increase in retired pay rather 
than a recomputation of retired pay under clause 1. 


To Major John A. Rapp, United States Marine Corps, December 24, 
1963: 





Reference is made to your letter of October 19, 1963, requesting 
decision concerning the effect of section 5 of the Uniformed Services 
Pay Act of 1963, Public Law 88-132, 77 Stat. 212-215, 10 U.S.C. 
1402 note, in computing the retired pay of three members of the 
Marine Corps on and after October 1, 1963, in the circumstances 
therein set forth. Your request for an advance decision was 
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forwarded here by first indorsement dated October 21, 1963, from Com- 
mandant of the Marine Corps under No. DO-MC-731, assigned by 
the Department of Defense Military Pay and Allowance Committee. 

The first case presented is that of Captain John L. Tackett who was 
transferred to the Fleet Marine Corps Reserve in the grade of master 
sergeant on April 1, 1955. On October 1, 1963, he was transferred 
to the retired list of enlisted members of the Marine Corps as pro- 
vided in 10 U.S.C. 6331(a). Pursuant to the provisions of 10 U.S.C. 
6151(a) he was then advanced on the retired list to the grade of cap- 
tain which entitles him to compute his retired pay in accordance with 
the formula prescribed in 10 U.S.C. 6151(c). You state that on 
September 30, 1963, Tackett was receiving retainer pay as an enlisted 
member of the Fleet Marine Corps Reserve in the amount of $177.97 
per month computed on the rates of pay prescribed in the Career 
Compensation Act of 1949, 37 U.S.C. 231 note, as amended by the 
Career Incentive Act of 1955, approved March 31, 1955, Ch. 20, 69 
Stat. 18-23, 37 U.S.C. 232 note, plus the 6 percent increase, effective 
June 1, 1958, prescribed in section 4(a) of the act of May 20, 1958, 
Public Law 85-422, 72 Stat. 128, 10 U.S.C. 1401 note. You point out 
that under 10 U.S.C. 6151(c) and section 5(c)(1) of the 1963 law 
Tackett’s retired pay computed on the grade of captain would be 
$280.88 per month effective from October 1, 1963, whereas under 10 
U.S.C. 6151(c) and section 5(c) (2) of the 1963 law it would amount 
to $300.81 per month. You express uncertainty as to his right to 
receive the amount of $300.81 per month under the terms of section 
5(c) (2), since only the retired pay or retainer pay to which such a 
member was entitled on September 30, 1963, may be increased by 5 
percent. 

The second case you present is that of Chief Warrant Officer Ralph 
Whaley who was transferred to the Fleet Marine Corps Reserve in 
the grade of master sergeant on February 29, 1960. He was trans- 
ferred to the retired list of enlisted members of the Marine Corps 
effective October 1, 1963, and then advanced on the retired list to 
the grade of commissioned warrant officer (W-2) as provided in 10 
U.S.C. 6151(a) with entitlement to receive retired pay under the 
formula prescribed in 10 U.S.C. 6151(c). It is stated that on 
September 30, 1963, Whaley was receiving retainer pay as an enlisted 
member of the Fleet Marine Corps Reserve in the amount of $175 per 
month computed on the rates of basic pay prescribed in the act of 
May 20, 1958, Public Law 85-422, 72 Stat. 122-132, 37 U.S.C, 232, 
et seq. 

In this case it is indicated that Whaley may be entitled under the 
provisions of 10 U.S.C. 6151(c) and section 5(e) of the 1963 law to 
retired pay in the amount of $231 per month. You point out that 
Whaley was not in receipt of the retired pay of a commissioned 
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warrant officer (W-2) on September 30, 1963. Your doubt in the mat- 
ter thus stems from the fact that section 5(e) provides for an increase 
of 5 percent in the retired pay or retainer pay to which a member was 
entitled on September 30, 1963. 

In the third case Private Jerome E. Barvitskie was transferred to 
the temporary disability retired list of the Marine Corps effective 
February 1, 1959, with a disability rating of 30 percent. At the time 
of such transfer he was receiving by virtue of the savings provisions 
prescribed in section 10(1) of the act of May 20, 1958, Public Law 
85-422, 72 Stat. 130, 37 U.S.C. 232 note, which became effective 
June 1, 1958, active duty basic pay at the rate of $106.60 per month, 
the rate prescribed in the act of March 31, 1955, Ch. 20, 69 Stat. 
18-23, for a private with over 4 years of creditable cumulative serv- 
ice for basic pay purposes. Hence, on September 30, 1963, he was in 
receipt of retired pay computed under formula No. 2, 10 U.S.C. 
1401, in the amount of $53.30 per month (50'peicent of $106.60). On 
October 1, 1963, under authority of 10 U.S.C. 1201 and 1210, Private 
Barvitskie was transferred to the permanent disability retired list 
of the Marine Corps with a disability rating of 60 percent. 

In this situation you state that formula No. 1 of 10 U.S.C. 1401, 
together with the provisions of section 5(c) (1) of the 1963 law would 
seem to permit Barvitskie to recompute his retired pay effective from 
October 1, 1963, under the rate of basic pay prescribed in the 1958 
law for a private with over 4 years of creditable cumulative service, 
ie., $105 X60 percent, or $63 per month. You further state, how- 
ever, that it is not clear whether he is entitled to recompute his re- 
tired pay effective from October 1, 1963, on the basis of the monthly 
rate of active duty basic pay, $106.60, prescribed in the 1955 law and 
which he was receiving (by virtue of the savings provisions contained 
in the 1958 act) when placed on the temporary disability retired list 
February 1, 1959, and, if so, whether his retired pay as so recomputed 
may be increased by 5 percent under the provisions of section 5(c) (2) 
of the 1963 law. The latter method would entitle Private Barvitskie 
to retired pay in the amount of $67.16 per month effective from 
October 1, 1963. 

The legislative history and background of the 1963 act clearly dis- 
close that the Congress not only did not retreat from the policy adopted 
in 1958 in the act of May 20, 1958, Public Law 85-422, 72 Stat. 122-132, 
to discontinue the recomputation of retired pay on the basis of the 
active duty rates of pay currently in effect at any given time, but re- 
stated such policy in even clearer and firmer language by adding new 
section 140la to Chapter 71, Title 10, U.S. Code, providing for the 
adjustment of retired pay and retainer pay on a cost of living basis to 
reflect future changes in the Consumer Price Index. See section 5(g), 
77 Stat. 213-214. In adhering to such policy a number of adjustments 
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were made by the Congress with respect to members of the Uniformed 
Services already in receipt of retired or retainer pay and such adjust- 
ments are reflected in the several exceptions contained in section 5(a), 
as well as those found in the provisions of subsections (b), (c), (d) 
and (e) of section 5. 

The basic rule governing the scope and operation of section 5 is 
found in the first sentence of subsection (a) which provides that, 
“* * * the changes made by this Act in the rates of basic pay of mem- 
bers of the uniformed services do not increase the retired pay or re- 
tainer pay to which a member or former member of the uniformed 
services was entitled on the day before the effective date of this Act.” 

The second sentence of section 5(a) provides, however, that, except 
for a member retired pursuant to the provisions of 10 U.S.C. 6331 
who had become entitled to retainer pay before April 1, 1963, a mem- 
ber or former member of a uniformed service who became entitled to 
retired pay or retainer pay after March 31, 1963, but before October 1, 
1963, is entitled (1) to have the retired pay or retainer pay to which 
he was entitled on September 30, 1963, recomputed under the rates 
of basic pay prescribed in the 1963 law or (2) to continue to have that 
pay computed under the rates of basic pay that were in effect under 
37 U.S.C. 203 on September 30, 1963, plus the 5 percent increase therein 
as prescribed in section 5(e), whichever pay is the greater. 

Tackett and Whaley became entitled to retainer pay and Barvitskie 
to retired pay prior to April 1, 1963. Hence they are not entitled to 
recompute their retired pay effective from October 1, 1963, on the 
rates of pay prescribed in the 1963 act. Inasmuch as the retired pay 
status of these three members is not within the purview of section 
5(a), and since it is clear that in enacting section 5 the Congress in- 
tended to cover all personnel who became entitled to receive retired 
pay or retainer pay prior to October 1, 1963, it follows necessarily that 
their retired pay status must come within the provisions of some other 
subsection of section 5. The only other provisions of section 5 which 
are applicable in the circumstances here presented are subsections (c) 
and (e), which areas follows: 

(c) A member or former member of a uniformed service who is entitled to 
retired pay or retainer pay computed under the rates of basic pay that were in 
effect under the Career Compensation Act of 1949 before June 1, 1958, * * * is 
eee that pay recomputed under the rates of basic pay that were in 
effect under that Act on the day before the effective date of this Act; or 

(2) to an increase of 5 percent in the retired pay or retainer pay to which he 


was entitled on the day before the effective date of this Act; whichever pay is 
the greater. 


* * * * . * * 


(e) A member or former member of a uniformed service who was entitled to 
retired pay or retainer pay on the day before the effective date of this Act, other 
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than a member or former member who is covered by subsection (b), (c), or (d) 
of this section, is entitled to an increase of 5 percent in the retired pay or retainer 
pay to which he was entitled on the day before the effective date of this Act. 


Also, see subsection (j) of section 5 which provides that: 


(j) A member or former member of a uniformed service is not entitled to an 
increase in his retired pay or retainer pay because of the enactment of this Act 
for any period before the effective date of this Act. 


Under section 13(b) of the 1963 law, 77 Stat. 218, 37 U.S.C. 203 note, 
enactment of that law did not reduce the basic pay or the retired pay 
or the retainer pay to which a member or former member of a uni- 
formed service was entitled on September 30, 1963. By section 14, 37 
U.S.C. 201 note, the 1963 act was made effective as of October 1, 1963. 

As previously stated, Tackett, on September 30, 1963, was receiv- 
ing retainer pay as an enlisted member of the Fleet Marine Corps 
Reserve in the amount of $177.97 per month computed under the 
rates of basic pay that were in effect under the Career Compensation 
Act of 1949 before June 1, 1958, plus the 6 percent increase in such 
pay effective June 1, 1958, as prescribed in section 4(a) of the act of 
May 20, 1958, Public Law 85-422, 72 Stat. 128. His retired pay 
status for purposes of the 1963 act therefore must come within the 
scope of section 5(c) and under those statutory provisions he is en- 
titled (1) to have “that pay” recomputed under the rates of basic 
pay that were in effect on September 30, 1963, that is, on the rates 
of basic pay prescribed in the 1958 law, or (2) to an increase of 5 per- 
eent in the rate of retired pay or retainer pay to which he was entitled 
on September 30, 1963, whichever pay is the greater. 

Since Tackett was not transferred to the retired list until October 1, 
1963, he did not become eligible before that date to be advanced 
to captain on the retired list as prescribed in 10 U.S.C. 6151(a) and 
as a consequence of such advancement to have his retired pay com- 
puted as provided in 10 U.S.C. 6151(c) on the basis of such higher 
grade. However, if his transfer to the retired list and advancement 
thereon to the grade of captain under 10 U.S.C. 6151(a) had occurred 
prior to October 1, 1963, he would be entitled under the provisions of 
10 U.S.C. 6151(c) to recompute his retired pay effective from Oc- 
tober 1, 1963, under authority of section 5(c) of the 1963 law on the 
basis of the grade of captain. Nothing appears in the legislative his- 
tory of the 1963 law which requires that the language of section 5(c) 
of that act should be construed solely in favor of the Fleet Marine 
Corps reservist who was transferred to the retired list and advanced 
to a higher grade thereon under 10 U.S.C. 6151(a) prior to October 1, 
1963, with resulting entitlement to compute his retired pay on the 
basis of the grade to which advanced as provided in 10 U.S.C. 6151(c), 
and to the disadvantage of the Fleet Marine Corps reservist who is 
transferred and advanced on the retired list under the same statutory 
provisions after September 30, 1963. Accordingly, we conclude that 
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effective October 1, 1963, Tackett became entitled to the benefits pre- 
scribed in section 5(c) of the 1963 law computed on the basis of the 
grade of captain. Under clause (1) of section 5(c) he is entitled to 
retired pay based on the pay of a captain at the rate of $280.88 per 
month and under clayse (2) at the rate of $300.81 per month. Since 
the latter is the greater amount, he is entitled to retired pay effective 
from October 1, 1963, at the rate of $300.81 per month. 

It is apparent from the facts stated concerning Whaley that his 
retired pay status comes within the scope of section 5(e) of the 1963 
law. There is presented here the same question of interpretation with 
respect to the provisions of section 5(e) as arose in connection with 
the provisions of section 5(c), namely, whether a member of the Fleet 
Marine Corps Reserve who is transferred to the retired list of the 
Marine Corps after September 30, 1963, should receive less retired 
pay than the Fleet Marine Corps reservist who, in identical cireum- 
stances, was transferred to the retired list prior to October 1, 1963. 
It is our view that the provisions of section 5(e) were not intended 
to operate in such a manner and that those provisions properly should 
be construed as authorizing payment of retired pay to Whaley effec- 
tive from October 1, 1963, in an amount not less than that which he 
would have received if his transfer to, and advancement on, the 
retired list had in fact occurred prior to October 1, 1963. Compare 
section 13(b) of the act, 77 Stat. 218. Accordingly, Whaley is en- 
titled to retired pay of a chief warrant officer (W-2) effective from 
October 1, 1963, at the rate of $231 per month, that is, to retired pay 
based on the rates established by the 1958 act plus 5 percent. 

The same conclusion is reached with respect to Private Barvitskie, 
whose retired pay status comes within the purview of section 5(c) of 
the 1963 law. In this, as in the preceding two cases, it would not be 
appropriate to conclude that, by having been transferred from the 
temporary disability retired list to the permanent disability retired 
list after September 30, 1963, he has thereby lost the benefits of the 
1963 act prescribed for members transferred under identical cireum- 
stances prior to October 1, 1963. Under clause (1) of section 5(c) 
he is entitled to retired pay effective from October 1, 1963, at the rate 
of $63 per month, and under clause (2) at the rate of $67.16 per 
month. Accordingly, he is entitled to retired pay effective from Oc- 
tober 1, 1963, at the rate of $67.16 per month. 


[ B-152153 J 


Printing and Binding—Purchases From Other Than Public 
Printer—Small Business Set-Asides 


Printing procurements the Public Printer is unable or not equipped to do which 
are returned to the military departments for direct contracting pursuant to 44 
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U.S.C. 14 and Government Printing and Binding Regulation No. 15, dated April 1, 
1963, may be set aside exclusively for small business concerns, contract print- 
ing not being exempt from the provisions of the Small Business Act (15 U.S.C, 
631, et seq.), and the expectation that lower bid prices may be submitted by 
large concerns is not significant, the exercise of the authority contained in 15 
U.S.C. 644, implemented by paragraph 1-706.5 of the Armed Services Procure- 
ment Regulation, for total set-aside of defense procurements not being contin- 
gent upon a determination that costs to the Government would not be increased 
by the set-aside, nor requiring the “testing of the market,” but only requiring 
that a reasonable expectation exists that sufficient small business concerns will 
submit bids to afford adequate price competition. 


To the Standard Register Company, December 30, 1963: 


By letter dated July 29, 1963, with attachment, and telefax dated 
October 10, 1963, you protested against the inclusion of the “NOTICE 
OF TOTAL SMALL BUSINESS SET-ASIDE” clause in invita- 
tions for bids Nos. 33-601-63-434 and AG-49-092-64-13. You con- 
tend that there is no authority to set aside an entire printing procure- 
ment for small business for the following: reasons: 


All printing, purchased by the Federal Government is purchased under the 
Authority of the Congressional Joint Committee on Printing (United States Code, 
Title 44). The manner in which Printing is to be purchased is set forth by this 
Committee in Government Printing & Binding Regulations No. 15, dated April 1, 
1963. 

Paragraph 45, on page 18 of these Regulations quotes Section 14, Title 44, 
United States Code, as the authority for the Public Printer to return to any de- 
partment of the Government any written requisition for printing for purchase 
by that Department. This same paragraph (#45) specifically states “Such 
waiver, when granted, shall not be construed as an exemption from the pro- 
visions of these regulations.” 

The issuance of a waiver by the Public Printer, or authority to purchase 
Field Contract Printing is clearly covered by Section 111 and Section 11la of 
Title 44, United States Code. In no case is the authority of the Joint Com- 
mittee on Printing relinquished, but rather is extended to the Department by 
authorizing it to act as an agent in place of the Public Printer. 

The purchase of printing is specifically reserved as a Legislative function as 
set forth in Title 44, United States Code. When a contracting officer purchases 
Printing, he is acting as an Agent of the Joint Committee on Printing and as 
such, can not introduce regulations promulgated by the Executive Branch of 
the Government. 

The action by the Directorate of Procurement, Wright Patterson AFB, is 
based on an Executive Order and ASPR 1-706.5, 30 Sept. 62. This Executive 
Order and Armed Service Procurement Regulations resulting from it cannot be 
applied to the purchase of printing. 

However, in following ASPR 1-706.5, they have ignored ASPR 5-601, Part 6, 
which specifically states, “Printing, binding and blank book work, and envelopes, 
paper and related supplies, shall be procured in accordance with (i) Regula- 
tions of the Congressional Joint Committee on Printing.” They have also 
ignored AF R-5-650.1, Part 6, which repeats ASPR 5-601. 


The printing contemplated by these invitations is authorized by 44 
U.S.C. 14 and 111. Pursuant to section 14 of 44 U.S.C., the Joint 
Committee on Printing promulgated paragraph 45 of the Government 
Printing and Binding Regulations, dated April 1, 1963, No. 15, in 
pertinent part as follows: 


* * * the Public Printer is permitted to return to any department of the 
Government any written requisition for printing, binding, and blank-book work, 
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otherwise authorized by law, as in his opinion he is neither able nor suitably 
equipped to execute or which may be more economically, or in the better interest 
of the Government, procured elsewhere than at the Government Printing Office; 
and in all such instances is hereby permitted to authorize such Government 
activity to procure the work direct from other sources. Such waiver, when 
granted, shall not be construed as an exemption from the provisions of these 
regulations. * * * 


Paragraph 5-601, Armed Services Procurement Regulation, recog- 
nizes that all printing shall be procured in accordance with the Title 
44 of the United States Code and the Regulations of the Joint Com- 
mittee on Printing. However, neither the printing and binding stat- 
utes codified in Title 44 of the United States Code nor the Regulations 
thereunder exempt contract printing from the provisions of the Small 
Business Act, 15 U.S.C. 631, e¢ seg. Section 631(a) thereof provides 
in pertinent part: 


* * * Tt is the declared policy of the Congress that the Government should 
aid, counsel, assist, and protect, insofar as is possible, the interests of small- 
business concerns in order to preserve free competitive enterprise, to insure that 
a fair proportion of the total purchases and contracts for property and services 
for the Government (including but not limited to contracts for maintenance, 
repair, and construction) be placed with small-business enterprises, to insure 
that a fair proportion of the total sales of Government property be made to such 
enterprises, and to maintain and strengthen the over-all economy of the Nation. 
[Italics supplied.] 


The total set-aside of defense procurements for small business is 
authorized by 15 U.S.C. 644 as implemented by ASPR 1-706.5. The 
statute provides: 


To effectuate the purposes of this chapter, small-business concerns within the 
meaning of this chapter shall receive any award of contract or any part thereof, 
and be awarded any contract for the sale of Government property, as to which 
it is determined by the Administration and the contracting procurement or dis- 
posal agency (1) to be in the interest of maintaining or mobilizing the Nation’s 
full procuctive capacity, (2) to begin the interest of war or national defense 
programs, (3) to be in the interest of assuring that a fair proportion of the 
total purchases and contracts for property and services for the Government are 
placed with small-business concerns, or (4) to be in the interest of assuring that 
a fair proportion of the total sales of Government property be made to small- 
business concerns; * * *. These determinations may be made for individual 
awards or contracts or for classes of awards or contracts. Whenever the Admin- 
istration and the contracting procurement agency fail to agree, the matter shall 
be submitted for determination to the Secretary or the head of the appropriate 
department or agency by the Administrator. [Italics supplied.] 


It will be noted that only one of the four conditions needs to be present 
in any case to support a determination for set-aside. See, also, the 
applicable Small Business Administration regulation codified at 13 
C.F.R. 127. 

It is also significant to note that the language of the statute is 
extremely broad in that it encompasses all Government procurement. 
Moreover, the legislative history of the Small Business Act contains 
no indication that the Congress intended to exempt certain categories 
of procurements from the act. Additionally, 10 U.S.C. 2301 restates 
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15 U.S.C. 631(a), supra, but eliminates the word “total” theretofore 
used immediately before the phrase “purchases and contracts” as sur- 
plusage. This is strongly indicative that the Congress intended that 
a fair proportion of the totality of military procurement would be 
subject to the provisions of the Small Business Act. 

Thus, it is evident that the set-asides initiated here were taken pur- 
suant to statute and implementing regulations and not, as stated by 
you, pursuant to an Executive order. 

While ASPR 1-706.5 provides that the entire amount of an indi- 
vidual procurement may be set aside exclusively for small business 
participation where there is a reasonable expectation that a sufficient 
number of bids will be received so that “awards will be made at rea- 
sonable prices,” there is no basis for concluding that bid prices re- 
ceived under these invitations would be considerably higher than had 
unrestricted bidding been permitted. We know of no requirement, 
statutory or regulatory, which would make a total small business set- 
aside contingent upon a determination that costs to the Government 
would not be increased thereby. B-145698, dated June 1, 1961; 
B-147333, dated November 21, 1961. ASPR 1-706.5 does not require 
a “testing of the market” but only requires that a reasonable expecta- 
tion exists that sufficient small business concerns will submit bids to 
afford adequate price competition. Hence, the fact that lower bids 
may be expected from large business concerns is not a significant fac- 
tor in determining whether a procurement should be set aside for 
small business participation only. 

From the foregoing, it is apparent that neither 15 U.S.C. 644 nor 
the procurement regulations impose any requirement that the prices 
offered under a total set-aside procurement be equal to, or better than, 
prices which might reasonably have been anticipated as a result of 
unrestricted competition. Bids received from other than small busi- 
ness concerns in response to a total set-aside invitation for bids are 
required to be rejected as ineligible for award in view of the mandate 
in 15 U.S.C. 644 that small business concerns shall receive any award 
of contract as to which it had been determined jointly by the Small 
Business Administration and the procurement agency that one of the 
conditions therein specified is applicable to the particular procure- 
ment. Thus, no authority in law or regulation exists for favorably 
considering bids submitted by large business concerns under total set- 
aside procurement even though, in particular cases, it might be said 
that the costs to the Government may be increased if the bid of a 
large business concern were disregarded. 

Accordingly, we must conclude that the procurement of printing 
under these two invitations under restricted small business total set- 
aside procedures is not legally objectionable. 
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[ B-153107 J 


Compensation—Postal Service—Holidays—Day of Mourning, No- 
vember 25, 1963 


Postal employees who worked on November 25, 1963, the national day of mourn- 
ing for the late President John F. Kennedy, are not entitled to holiday benefits 
for the work, there being no reference in or intent under Executive Order No. 
11128 closing Government offices to declare the day a holiday, and even though 
the employees who worked on, November 25 may have been erroneously informed 
that they would receive holiday benefits prescribed in 39 U.S.O. 3573, neither 
holiday pay nor compensatory time may be authorized. 

Leaves of Absence—Compensatory Time—Day of Mourning, No- 


vember 25, 1963 


Postal employees who were scheduled to be on compensatory leave on Novem- 
ber 25, 1963, the day Government offices were closed in respect for the late 
President John F. Kennedy, but who were required to work on that day may be 
granted an additional day of compensatory time for the work. 

Leaves of Absence—Holidays—Day of Mourning, November 25, 


1963 


Employees who, because of approved annual or sick leave, were absent on No- 
vember 25, 1968, the day Government offices were closed in respect for the late 
President John F. Kennedy, may have the day considered a nonworkday and 
their absences should not be charged to annual or sick leave. 


To the Postmaster General, January 2, 1964: 

This refers to your letter of December 18, 1963, concerning the 
granting of time off to employees who worked on November 25, 1963. 

You say that following President Lyndon B. Johnson’s Proclama- 
tion No. 3561 of Saturday, November 23, declaring Monday, Novem- 
ber 25, 1963, a national day of mourning for the late President Ken- 
nedy, the Post Office Department directed its field establishments to 
close insofar as possible. However, it was recognized that certain 
essential functions would have to be performed on that day. These 
are functions normally required when post offices are closed because 
of a holiday. Accordingly, the postmasters and other installation 
heads were authorized to require certain employees to work on No- 
vember 25, either for a full day or for a partial day. 

You further say that because of the limited time in which to issue 


instructions and a breakdown in communications a number of offices 
called employees to work for November 25 under a promise of the 
holiday benefits set out in 39 U.S.C. 3573 and that preliminary re- 
ports indicate that 35,567 employees worked a full 8-hour tour of duty 
in post offices on November 25, and 8,129 employees worked a part of 
a tour of duty in post offices on that day. Many of these employees 
worked with the understanding that they would receive the normal 
holiday benefits for such employment and some of them have already 


been granted compensatory time by their postmasters. 
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You ask whether the issuance of the following instruction with 
respect to the Postal Field Service would be proper: 


It has been determined that each regular employee (except those listed in 
Section 755.17, Postal Manual) who worked full or part time on Monday, No- 
vember 25, 1963 shall be granted an equal amount of time off prior to June 19, 
1964. The amount of time off shall be charged to “other leave.” This order is 
applicable only to those regular employees who have not previously been granted 
other leave for work perfermed on Monday, November 25. 

The granting of other leave in accordance with this order shall be done at the 
convenience of the Department. While this granting of other leave is not to be 
considered compensatory time, postmasters shall, whenever possible, be guided 
by Article XV-3a of the national agreement (POD Publication 53) when autho- 
rizing other leave in accordance with these instructions. 

Likewise those employees who were scheduled for compensatory time on 
November 25 for work performed on Saturdays, Sundays or a holiday shall be 
granted compensatory time in lieu thereof as soon as practicable but in any event 
prior to June 19, 1964. Employees who were absent on November 25, 1963 be- 
cause of approved annual leave or sick leave will not have their absence 
charged to annual leave or sick leave. 


Executive Order No, 11128, dated November 25, 1963, provides that: 


By virtue of the authority vested in me as President of the United States, it 
is hereby ordered as follows: 

1. All Executive departments, independent establishments, and other govern- 
mental agencies, including their field services, shall be closed on Monday, 
November 25, 1963, as a mark of respect for President John Fitzgerald Kennedy. 

2. This order shall not apply to those offices and installations, or parts thereof, 
in the Department of State, the Department of Defense, or other departments, 
independent establishments, and governmental agencies which the heads thereof 
determine should remain open for reasons of national security or defense or 
other public reasons. 


We note that the above Executive order omits any mention of 
November 25, 1963, being a holiday. Moreover, our understanding 
is that it was not the intent of the Executive order to declare a holiday. 
In that connection the United States Civil Service Commission issued 
Bulletin No. 610-2(1) on November 27, 1963, which provides in part: 

November 25 is not considered to be a holiday for pay purposes. Consequently, 
an employee who worked on that day would be entitled to receive his normal 
pay for the day, including any premium pay (e.g., night differential pay or over- 
time pay) that would otherwise be applicable. 

On the other hand, for offices that closed on November 25, the day is considered 
to be a nonworkday within the meaning of section 205 of the Annual and Sick 
Leave Act of 1951. On this basis, an employee on extended leave would not be 
charged leave for the day if his office was closed. 

For offices that were not closed, the normal leave policies and practices of an 
agency would apply. 

We agree with the Civil Service Commission’s interpretation of the 
Executive order and, therefore, under the normal leave policies we 
find no basis for granting a day off to be charged to “other leave” to 
employees who were required to work on November 25. The fact that 
some postmasters may have erroneously informed employees that those 
employees who worked November 25 would be entitled to the holiday 
benefits set out in 89 U.S.C. 3573, cannot serve as a basis for allowance 
of holiday pay or compensatory leave for work performed on that day. 
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Concerning the granting of an additional day of compensatory time 
off to employees who were scheduled to be off on compensatory leave on 
November 25 we would have no objection thereto. Also, we agree that 
those employees who were absent on November 25 because of approved 
annual leave or sick leave should not have their absences charged to 
annual or sick leave. 

In line with the foregoing only the last paragraph of the proposed 
instructions is regarded as proper. 


[ B-148485 J 


Decedents’ Estates—Pay, Etc., Due Military Personnel—Presump- 
tion of Death 

The holding in Hortentia R. Acosta v. United States, Ct. Cl. No. 82-62, decided 
July 12, 1963, that the missing husband of the plaintiff, a retired member of 
the uniformed services, was legally dead and without indicating date of death 
that he had remained alive for 7 years, and that plaintiff, designated administra- 
trix, was entitled to the unpaid retired pay for the 7-year period will not be 
followed as a precedent, and the determination that absent affirmative evidence 
as to time of death, the presumption is the member remained alive for 7 years, 
and that either party is free to prove an earlier date being based on the facts 
of the case, with indication that each case must be decided on the particular facts 
involved, the adoption of a general rule, in the settlement of future claims for 
retired pay involving missing retired military members judicially declared dead, 
that retired pay should be paid for the period until the expiration of 7 years 
after the members’ absence began would not be warranted, and such claims 
should be referred to the General Accounting Office for direct settlement. 


To the Secretary of Defense, January 8, 1964: 


Reference is made to letter of November 15, 1963, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether this Office will follow the decision of the Court of Claims in 
the case of Hortentia R. Acosta v. United States, Ct. Cl. No. 82-62, 
decided July 12, 1963, as a precedent for the payment of military 
retired pay. A discussion pertaining to this matter is contained in 
Committee Action No. 330 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

Luis F. Acosta, the plaintiff’s husband, disappeared from his home 
in San Diego, California, on February 10, 1950, and was not heard 
of or seen thereafter. When he disappeared he was entitled to Navy 
retired pay at the rate of $181.55 per month. On February 7, 1958, 
the plaintiff obtained a decree by a California State court to the effect 
that Mr. Acosta was legally dead, but the decree did not expressly 
indicate the date of death of the decedent. The plaintiff was desig- 
nated administratrix of the decedent’s estate. 

In its opinion of July 12, 1963, the Court of Claims held that, 
since the affirmative evidence as to the time of Mr. Acosta’s death “is 
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so inadequate, the plaintiff can properly stand on the presumption 
that he remained alive for seven years, 7.e., until February 11, 1957.” 
The court’s decision was based on the conclusion that in such claims 
against the United States the normal presumption should be that 
death occurred at the end of a 7-year period of continued and unex- 
plained absence. The court pointed out, however, that either party 
is free to prove an earlier date. Also, the court held that the claim 
of the administratrix first accrued in February 1957 “when her hus- 
band died (as we now know) and when she could first sue as his 
representative—and that she is entitled to recover all of his unpaid 
retirement [pay] from February 1950 to February 1957.” By letter 
dated October 24, 1963, the Department of Justice advised this Of- 
fice that it “now considers this case closed.” 

In our decision of November 23, 1934, A-58284, 14 Comp. Gen. 411, 
it was concluded that appropriated funds may not be charged with 
the pay of a retired officer of the Navy when the actual date of death 
is not established by competent evidence for any period subsequent 
to the last day on which he is known to have been alive. Also see 9 
Comp. Gen. 111 (1929) and 16 Comp. Gen. 384 (1936). 

A case of a judicial decree of presumed death is to be distinguished 
from one concerning an actual death as evidenced by the facts re- 
flected in official public records. Even in cases where the judicial 
decree declares that death is presumed to have occurred on a desig- 
nated date, such a decree does not establish that the person concerned 
lived for any fixed period or that his life did not end immediately 
after his unexplained absence. In Davie v. Briggs, 97 U.S. 628 (1878), 
the court stated that it could not accept as controlling the legal pre- 
sumption that the death of a person occurred on the expiration of 7 
years from the time he was last heard from. Even a statutory pre- 
sumption of death after 7 years’ absence “does not purport to create 
a conclusive presumption that the insured died at the end of the seven- 
year period,” nor does it preclude the introduction of evidence from 
which it might be concluded that the presumed death occurred at an 
earlier date. Peak v. United States, 353 U.S. 48, 45-46. The opinion 
of the Court of Claims in the Acosta case is based on the facts appear- 
ing in that case and, while “pay claims against the Federal Govern- 
ment” are referred to, it is clear from the opinion that in the court’s 
view each case must be decided on the particular facts involved. We 
do not think that the adoption of a general rule, in the settlement of 
future claims for retired pay involving missing retired military mem- 
bers judicially declared dead, that retired pay should be paid for the 
period until the expiration of 7 years after the members’ absence began 
would be warranted. All such claims should be referred to this Office 
for direct settlement. 


Accordingly, the question presented is answered m the negative. 
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[ B-152330 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Conditions of Entitlement—Prior to Effective Date of Orders 
When the dependents of members of fhe Navy assigned to vessel duty arrive in 
the vicinity of an overseas home port of the vessel and occupy temporary lodg- 
ings prior to the effective date of the change of the home port of the vessel from 
the United States to the overseas home port, the condition for entitlement to the 
temporary lodging allowance, which is in the nature of a permanent change of 
station emolument, has not been met until the new home port of the vessel 
becomes the member’s permanent duty station on the effective date of the orders 
and, therefore, the members are not entitled to the temporary lodging allowance 
prior to the effective date of the change in the home port. 


To Ensign W. J. Nelson, Department of the Navy, January 10, 1964: 


By fifth indorsement dated August 15, 1963, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
March 25, 1963, with enclosures, requesting an advance decision as to 
the legality of payment of temporary lodging allowance to Com- 
mander Richard J. Coad, USN; Lieutenant Commander John B. 
Orem, Jr., USN; and BMCA Richard A. Pizzo, USN, in the circum- 
stances disclosed. The request for decision was assigned PDTATAC 
Control No. 63-18 by the Per Diem, Travel and Transportation Al- 
lowance Committee. 

You state that in each of the three cases cited, the entry of the 
member’s dependents into Japan was prior to the effective date of 
the change of the home port of the U.S.S. Providence (CLG-6) from 
Long Beach, California, to Yokosuka, Japan, which is stated to have 
been July 1, 1962. It appears that the Providence departed the conti- 
nental United States on May 4, 1962, and arrived at Yokosuka on 
May 18, 1962. In the case of Commander Coad and his dependents, 
it is certified that he and his dependents occupied accommodations at 
the Kan Ko Hotel, Yokosuka, Japan, during the period June 12 to 18, 
1962, prior to assignment to Government quarters. In the case of 
Commander Orem, certification is made that he and his dependents 
occupied hotel-type accommodations at the Zushi Beach Hotel, Yoko- 
suka, Japan, during the period May 19 to June 20, 1962, except that 
the member was at sea during the periods June 2-8 and 18-20, 1962. 
In the case of BMCA Pizzo and dependents, it is certified that com- 
mercial hotel-type accommodations at the Kan Ko Hotel were occu- 
pied from May 23 to June 22, 1962. In each of these cases it appears 
that the dependents were authorized to enter Japan prior to the effec- 
tive date of the change of home port; that they departed for Japan 
after departure of the vessel from the United States, and that they 
arrived at Yokosuka after arrival of the sponsor. In the cases of 
Orem and of Pizzo, the advance travel of dependents was prompted 
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by pregnancy of the wives. You express doubt as to the propriety of 
paying temporary lodging allowance for the periods involved since 
the change of home port of the Providence to Yokosuka, Japan, did 
not become effective until July 1, 1962, after the period for which the 
allowance is claimed. 

The controlling statute, 37 U.S.C. 404, provides that under regula- 
tions prescribed by the Secretaries concerned, a member of a uni- 
formed service is entitled to travel and transportation allowances upon 
a change of permanent station. In this connection 37 U.S.C. 405 pro- 
vides that the Secretaries concerned may authorize the payment of a 
per diem, considering all elements of the cost of living to members of 
the uniformed services, including a cost of quarters, subsistence, and 
other necessary incidental expenses to such a member who is on duty 
outside of the United States or in Hawaii or Alaska, whether or not 
he is in a travel status. Pursuant to such authority, and with respect 
to payment of temporary lodging allowances, paragraph 4303-2b of 
the Joint Travel Regulations provides that the rules governing the 
days of commencement of housing and cost-of-living allowances in 
paragraph 4301, Joint Travel Regulations, are also applicable to the 
commencement of payment of temporary lodging allowance. Para- 
graph 4301-4 of the regulations states that temporary lodging allow- 
ance is authorized for the purpose of partially reimbursing a member 
for the more than normal expenses incurred at hotel or hotel-like 
accommodations and public restaurants upon initial arrival at a per- 
manent duty station outside the United States and pending assignment 
of Government quarters or pending completion of arrangements for 
other permanent living accommodations. Referring to the commence- 
ment of entitlement provisions of the regulations, paragraph 4301-4 
provides in part as follows: 


4. ARRIVAL OF DEPENDENTS PRIOR TO ARRIVAL OF MEMBER 
* ~ t * . . © 


b. Old Station Outside United States. When old station is outside the United 
States, entitlement will commence with the day of arrival of dependents, if on or 
after the effective date of orders directing the change of station, or the effective 
date of the change-of-station orders, whichever is later. 

ce. Old Station in United States. When old station is in the United States, 
entitlement will begin on the day of arrival of dependents, if on or after the 
effective date of orders directing the change of station, or the date of departure 
of the member from the United States, whichever is later. In case a vessel 
having a home port or home yard outside the United States is at a port in the 
United States on the date member reports for duty, the date of reporting will 
be considered to be the day of departure from the United States. 


The above-quoted provisions do not specifically cover the cases pre- 
sented since the dependents in each case arrived at Yokosuka after 
the member. However, the regulation appears to clearly contemplate 
that if the dependents arrive at the new station prior to the effective 
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date of the change of station orders, entitlement will not commence 
prior to such effective date. This would appear to be the case whether 
or not the dependents arrived prior to the member since temporary 
lodging allowance is a permanent station emolument and there would 
seem to be no basis for payment of the allowance at the new station 
until the change of station orders become effective. A change in home 
port constitutes a permanent change of station insofar as transporta- 
tion of the dependents of ‘a member attached to a vessel is concerned 
and since Yokosuka did not become the assigned home port of the 
vessel until July 1, 1962, it could not become the permanent station 
prior to that date and there could be no commencement of entitlement 
to temporary lodging allowance on account of dependents who arrived 
there prior to that date. That this is the correct view is supported 
by paragraph 4304 of the Joint Travel Regulations. That paragraph 
provides with respect to the payment of station allowances to mem- 
bers assigned to ships or fleet units, that the terms “permanent duty 
station” or “member’s duty station” will be construed to include, as 
the case may be, the authorized home yard or home port of a vessel 
or fleet unit. The two cases cited by you, B—144933, dated February 16, 
1961, and B-144362, dated January 10, 1961, covered situations in- 
volving shore-based units and have no application to the circum- 
stances involved in the present case. 

Thus, it must be concluded that since the period involved in each 
case is prior to the effective date of the change in the home port of 
the U.S.S. Providence (July 1, 1962), no right to temporary lodging 
allowance accrued to the members and their dependents under the 
circumstances related. The question presented is answered accord- 
ingly. The papers received with your letter will be retained here. 


[ B-151483 J 


Compensation—Promotions—Subsequent to Downgrading 


An employee who, upon repromotion to his former grade while receiving 
salary retention benefits under section 507 of the Classification Act of 1949, as 
amended, 5 U.S.C. 1107, has his compensation fixed under section 802(b) of the 
act, 5 U.S.C. 1132(b), at a rate that equals both his retained rate and his highest 
previous rate must be regarded as receiving a permanent rate in the grade to 
which promoted rather than as receiving a retained rate subject to later adjust- 
ment and the repromotion must be construed as an equivalent increase in com- 
pensation for the commencement of a new waiting period for the next step 
increase. 


To the Chairman, United States Civil Service Commission, Janu- 


ary 14, 1964: 


Your letter of November 20, 1963, acknowledged December 6, pre- 
sents the case of an employee who on October 30, 1961, received a 
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within-grade increase to the third rate of GS-12; on October 1, 1962, 
was demoted to GS-10 with salary retention, the agency selecting the 
maximum scheduled seventh rate as his post-retention rate; and on 
October 27, 1963, was repromoted to GS-12, third rate. You ask the 
following questions: 

1. When an employee with a retained rate is promoted back to the grade from 
which demoted, does your decision B-151483 of June 18, 1963, apply so that if 
his existing rate is continued under section 802(b) of the Classification Act, it is 
a retained rate subject to expiration? 

2. Would the employee in the above example qualify for advancement to the 
fourth rate by virtue of his service of more than fifty-two weeks without an 
increase in salary (assuming a certification of acceptable level of competence) ? 

3. If the agency applied, the highest-previous-rate rule and selected the third 
rate of GS-12 as his initial rate on a permanent basis, would he qualify for such 
advancement? If not, when would such advancement be due? 

4. Another question arises because the decision made some rates temporary 
which the agencies and employees concerned believed were permanent. Where 
a promotion was processed and the promotion rule cited as the authority under 
which the rate was fixed, but the agency now determines that if it had known 
the rate under that authority to be temporary it would have fixed the rate 
under the highest-previous-rate, is there any objection to its correcting the 
record to show the highest-previous-rate rule (C.S. Reg. 25.103(b)) as authority 
for the rate, thus establishing it as a permanent rate as originally intended? 

Our decision B-151483, June 18, 1963, 42 Comp. Gen. 702, to which 
you refer, concerned the promotion of a retained rate employee to an 
intermediate grade and held that since the maximum rate he could 
receive within the scheduled rates of the grade upon the promotion 
would be less than the retained rate he continued under section 507 
of the Classification Act of 1949, as amended, 5 U.S.C. 1107, to be 
entitled to the retained rate for the remainder of the 2-year period. 
In regard to the statement in the next to the last paragraph of that 
decision it was not our purpose to imply that under the highest- 
previous-rate rule the agency concerned could not have exercised its 
discretion to grant the maximum rate ($8,700) at the time of the pro- 
motion to grade GS-9 to take effect upon termination of the retained 
rate. However, it is not perceived how the required preservation of 
the benefits granted by section 507 in that case applies to the factual 
situation upon which the questions in your letter of November 20, 1963, 
are predicated. 

As we understand the facts in the instant case, the employee has 
been repromoted to his former grade. His rate of compensation has 
been fixed at the initial retained rate as adjusted by the applicable 
schedule of Public Law 87-793, 76 Stat. 843, 5 U.S.C. 1113(b), and his 
present rate corresponds with both his existing rate and his highest 
previous rate. 

If that understanding is correct there would seem to be no sound 
reason for viewing his rate ($10,105; GS-12, step 3) at the time of 
the repromotion as being any other than a permanent rate rather than 
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a retained rate subject to later adjustment. Therefore, question 1 is 
answered in the negative. 

Concerning question 2, the last sentence of section 802(b) of the 
Classification Act of 1949, approved October 28, 1949, Ch. 782, 63 
Stat. 969, as amended by the Federal Salary Reform Act of 1962, 
5 U.S.C. 1132(b), requires the use of constructive within-grade in- 
creases in determining the rate to be paid an employee who is promoted 
while receiving saved rate of compensation. Therefore, upon repro- 
motion on October 27, 1963, the employee must be considered as having 
received an equivalent increase in compensation, and the waiting pe- 
riod for the next step increase would commence on the date of the 
repromotion. Questions 2 and 3 are answered accordingly. 

In view of our replies to questions 1 through 3, no answer to ques- 
tion 4 appears to be necessary. 


[ B-153147 J 


Experts and Consultants—Compensation—Aggregate Limitation 


Although the removal of the numerical limitation on professional engineering 
positions in research and development and professional positions in the physical 
and natural sciences and medicine that may be placed in grades GS-16, 17 and 18 
by departments and agencies under section 606(a) of the Classification Act 
Amendments of 1962, 5 U.S.C. 1105(b), permits the employment of experts and 
consultants under section 15 of the Administrative Expenses Act of 1946, 5 U.S.C. 
55a, in such professional positions at rates of compensation equal to the maximum 
salary rate of grade GS-18, or any lesser rate, the employment of experts and 
consultants in other positions may not be made at rates in excess of the highest 
rate for grade GS-15 in view of the limitation that precludes agencies from 
placing positions in grades GS-16, 17, and 18 without numerical limitation or 
approval of the Civil Service Commission. 


To the Chairman, United States Civil Service Commission, Janu- 


ary 14, 1964: 


Qn December 24, 1963, you requested a decision concerning the 
employment of experts and consultants under the general authority 
of section 15 of the Administrative Expenses Act of 1946, 5 U.S.C. 
55a, at rates of compensation equal to the maximum salary rate of 
grade GS-18 of the Classification Act of 1949, as amended, 5 U.S.C. 
1071, e¢ seg. Your specific questions are set forth in the last para- 
graph of your letter as follows: 


1. Since grades GS-16, 17, and 18 are now an integral part of the General 
Schedule, may the per annum rate of GS-18 be used in computing the highest 
per diem rate of compensation payable to experts and consultants in all types 
of positions? 

2. If your answer to question 1 is in the negative, may the per annum rate 
of GS-18 be used in computing the highest per diem rate of compensation payable 
to experts and consultants in professional engineering positions primarily con- 
cerned with research and development, and professional positions in the physical 
and natural sciences and medicine? 
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Section 15 of the act of August 2, 1946, 60 Stat. 810, provides for 
the procurement of experts or consultants in accordance with the 
terms thereof “at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates 
are specifically provided in the appropriation or other law * * *.” 
You refer to our decision 29 Comp. Gen. 267 (1949), holding that 
the language of section 15 “not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act” means not 
in excess of the maximum rate of the highest classification act grade 
to which agencies can appoint personnel subject to the classification 
act without numerical limitation or outside approval, that is, grade 
GS-15. Also, you refer to our unpublished decision of January 7, 
1958, B-134645, in which we stated that there has been no amendatory 
or other legislation warranting any change in the holding in the 
earlier decision (29 Comp. Gen. 267). 

You point out that since the dates of those decisions section 606 
of the Federal Salary Reform Act of 1962, Public Law 87-793, 76 Stat. 
848, 5 U.S.C. 1105 (b), amended section 505(b) of the Classification Act 
of 1949 to remove the numerical limitation on the classification in 
grades 16, 17, and 18 of “professional engineering positions primarily 
concerned with research and development and professional positions 


in the physical and natural sciences and medicine”; also, that while 
section 505(a), 5 U.S.C. 1105(a), still requires that the Commission 
give prior approval to the classification of positions in grades 16, 17, 
and 18 whenever the position concerned is in the category exempt from 
numerical limitation, the review is only for the purpose of determining 
that the classification action is correct. 

Section 606 (a) of Public Law 87-793 is as follows: 


Section 505(b) of the Classification Act of 1949, as amended (5 U.S.C. 
1105(b)), relating to the limitation on numbers of positions in grades 16, 17, 
and 18 of the General Schedule of such Act, is amended by striking out “not 
to exceed an aggregate of nineteen hundred and eighty-nine” and substituting 
in lieu thereof “not to exceed an aggregate of twenty-four hundred, in addition 
to any professional engineering positions primarily concerned with research and 
development and professional positions in the physical and natural sciences and 
medicine which may be placed in such grades.” [Italics supplied.] 


S. Rept. No. 2120 dated September 24, 1962, on H.R. 7927 (sub- 
sequently enacted as Public Law 87-793) states on page 25 as follows: 


Section 606.—This section amends section 505 of the Classification Act. Sub- 
section (a) increases from 1,989 to 2,400 the limitation on the number of posi- 
tions the Civil Service Commission, under section 505(b) of the Classification 
Act, may authorize to be placed in grades 16, 17, and 18 of the general schedule, 
and excludes from this limitation engineering research and development positions 
and positions in the physical sciences, natural sciences, and medicine. 
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See also S. Rept. No. 2532, October 4, 1962, on H.R. 7927, page 62. 

It clearly appears that no longer is any limitation imposed upon 
the number of “professional engineering positions primarily con- 
cerned with research and development and professional positions in 
the physical and natural sciences and medicine” which may be placed 
in grades 16, 17, and 18 of the classification act. While, as previously 
indicated, the Civil Service Commission under section 505(a) of the 
classification act still must approve the placing of professional en- 
gineering positions and the other professional positions enumerated in 
section 606(a) of Public Law 87-793, in grades 16, 17, and 18, such 
approval is limited to a determination whether the positions involved 
are properly classified. Hence, we do not view the holding in 29 Comp. 
Gen. 267 as precluding the appointment of the professional personnel 
described in section 606(a) under section 15 of the act of August 2, 
1946, and payment to them of the per diem equivalent of the highest 
rate payable under the classification act—the rate prescribed for grade 
GS-18—or any lesser rate. 

On the other hand, neither section 606(a) nor any other statutory 
authority of which we are aware grants agencies the authority to place 
other positions in grades GS-16, 17, and 18 without numerical 
limitation. 

Accordingly, your first question is answered in the negative and 
your second question is answered in the affirmative. 


[ B-148236 J 
Details—States, Municipalities, Etc.—Federal Employee Benefits 


Although employees detailed to State, municipal, and other nonprofit institutions 
under the Public Health Service Act, as amended, may continue to be paid from 
Federal appropriated funds and to retain all Federal employee benefits, the act 
having authorized the detail of employees and payment from Federal approp- 
riated funds, local rather than Federal supervision is immaterial, when detailed 
and placed in a leave without pay status, the employees are entitled only to the 
Federal employee benefits prescribed in 42 U.S.C, 215(d)—basic pay, promotion, 
retirement, injury or death compensation, and the benefits provided in section 
213—but they are not entitled to annual and sick leave (5 U.S.C. 2061, et seq.), 
a 40-hour workweek (5 U.S.C. 944), and overtime and holiday pay (5 U.S.C. 911, 
922), entitlement to return to the Federal service without loss of, or detriment 
to the detailed employees status as Federal employees not creating entitlement 
to retain all the rights and benefits of Federal employees during the leave 
without pay period. 


Details—States, Municipalities, Ete.—Local Holidays 


Employees of the Public Health Service detailed to State, municipal, and other 
nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid by the Federal 
Government may be excused from duty on a State or local holiday on which 
their normal duties may not properly be performed; however, if required to 
work on such holidays, even though other Federal employees similarly situated 
may have been excused, there is no authority for payment of extra compensation 
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to them, and, although the employees excused from work on the State or local 
holiday need not be charged leave, if the employees are not excused, they are 
only entitled to their regular compensation. 


To the Secretary of Health, Education, and Welfare, January 16, 
1964: 


We refer to your letter of December 18, 1963, concerning the entitle- 
ment of employees of the Public Health Service, Department of 
Health, Education, and Welfare, to certain Federal employee benefits 
while detailed to duty with State, municipal and other nonprofit 
institutions under section 214 of the Public Health Service Act, ap- 
proved July 1, 1944, Ch. 873, 58 Stat. 690, as amended, 42 U.S.C. 
215. 

The specific authority for assigning employees to the details in 
question is contained in subsections (b), (c) and (d) codified in section 
215, Title 42 of the United States Code as follows: 

(b) Upon the request of any State health authority or, in the case of work 
relating to mental health, any State mental health authority, personnel of the 
Service may be detailed by the Surgeon General for the purpose of assisting such 


State or a political subdivision thereof in work related to the functions of the 
Service. 

(c) The Surgeon General may detail personnel of the Service to nonprofit 
educational, research, or other institutions engaged in health activities for 
special studies of scientific problems and for the dissemination of information 
relating to public health. 

(d) Personnel detailed under subsections (b) and (c) of this section shall 
be paid from applicable appropriations of the Service, except that, in accordance 
with regulations such personnel may be placed on leave without pay and paid 
by the State, subdivision, or institution to which they are detailed. The services 
of personnel while detailed pursuant to this section shall be considered as 
having been performed in the Service for purposes of the computation of basic 
pay, promotion, retirement, compensation for injury or death, and the benefits 
provided by section 213 of this title. 


The question presented is whether Federal employee benefits not 
specifically mentioned in subsection (d) quoted above are retained 
by civil service employees of the Public Health Service while they 
are on detail. The benefits to which reference is made in the cor- 
respondence attached to your letter and which are not specified in the 
statute are: (1) annual and sick leave under the Annual and Sick 
Leave Act of 1951, approved October 30, 1951, Ch. 631, 65 Stat. 679, 
as amended, 5 U.S.C. 2061, et seg.; (2) 40-hour workweek under sec- 
tion 604 of the Federal Employees Pay Act of 1945, approved June 30, 
1945, Ch. 212, 59 Stat. 303, as amended, 5 U.S.C. 944; and (8) 
overtime and holiday pay as provided by sections 201 and 302 of the 
1945 act, as amended, 5 U.S.C. 911, 922. 

It appears that bona fide employees of the Public Health Service 
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are entitled to all the benefits of Federal employment during their 
periods of detail to a State or local agency provided they continue 
to receive their salaries from the Federal Government. The fact that 
supervision is exercised over certain of the duties performed by such 
employees by local officials rather than by Federal officials is not 
material here since their salaries continue to be paid from Federal 
funds appropriated for that purpose and because the statute spe- 
cifically authorizing such details reasonably may be viewed as con- 
templating supervision by other than Federal officials. 

On the other hand, employees of the Public Health Service who 
are placed on leave without pay during their assignments to local 
agencies retain only such Federal employee rights as are normally 
retained by employees in a leave without pay status in addition to the 
benefits specifically mentioned in the statute. The legislative history 
of section 214 of the Public Health Service Act shows that the Con- 
gress intended that all detailed employees would be entitled to return 
to their normal Federal duties after detail without loss of, or detri- 
ment to, their status as Federal employees. We do not believe, how- 
ever, that the legislative history may be used to support a holding 
that employees placed on leave without pay retain all the rights and 
benefits of Federal employees during the period of such leave without 
pay. 

To be specific a detailed employee of the Public Health Service 
who continues to receive his Federal salary is entitled to the benefits 
of the Annual and Sick Leave Act of 1951, the 40-hour workweek pro- 
visions of section 604 of the Federal Employees Pay Act of 1945, and 
the overtime and holiday pay provisions of sections 201 and 302 of 
that act so long as he remains a Federal employee on detail. If he is 
placed on leave without pay from his Federal position he would not 
be entitled to the benefits of those laws. 

Detailed employees who are paid by the Federal Government may 
be excused from duty on a local holiday on which their normal duties 
may not properly be performed. 17 Comp. Gen. 298, 300. We know 
of no provision of law, however, which authorizes the payment of 
extra compensation to employees who are required to work on such 
State or local holidays even though other Federal employees similarly 
situated may have been excused under the rule of 17 Comp. Gen. 298. 
Thus, such employees who are excused from work on a State or local 
holiday need not be charged leave, but if not excused are entitled 
only to their regular compensation. 
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[ B-153007 J 


Transportation—Household Effects—Military Personnel—After 
Acquired 

The prohibition in paragraph 8000-2, item 10, of the Joint Travel Regulations 
that household goods acquired by a member of the uniformed services after the 
effective date of permanent change of station orders may not be transported at 
yovernment expense, except household goods purchased in the United States 
when shipped to an overseas station, may be waived for equipment serviceable 
on the effective date of orders and replaced because of breaking down, wearing 
out, or otherwise becoming useless after such date and before the date the goods 
are turned over to the transportation officer or carrier for shipment, and the 
Joint Travel Regulations may be amended to authorize shipment, within author- 
ized weight allowances, of bona fide replacements of articles in the possession 
of a member on the effective date of his orders, but the exception may not be 
extended to retirement or separation from the service cases, the authority in 37 
U.S.C. 406(b) and (e), based on the concept of a change of station allowance, 


not covering items acquired up to a year later that do not relate to the member’s 
service. 


To the Secretary of the Air Force, January 17, 1964: 


Reference is made to letter of November 12, 1963, from the Assistant 
Secretary of the Air Force (Financial Management) requesting de- 
cision as to whether the Joint Travel Regulations may be amended to 
provide for shipment of household effects acquired after the effective 
date of a member’s permanent change of station orders. The request 
was assigned Control No. 63-24 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

Paragraph 8000-2, item 10, of the Joint Travel Regulations pro- 
vides that household goods acquired after the effective date of a mem- 
ber’s permanent change of station orders may not be transported at 
Government expense incident to that change of station, except for 
household goods purchased in the United States when shipped to an 
overseas station after approval of the service concerned. The Assist- 
ant Secretary says that several situations have been brought to the 
attention of the Per Diem, Travel and Transporation Allowance Com- 
mittee which indicate that this rule is too inflexible. 

As an example, the Assistant Secretary says it is a common occur- 
rence to delay moving dependents and household goods to a new duty 
station, or to home upon relief from active duty or retirement, until 
subsequent to the effective date of a member’s orders. These delays 
are occasioned by lack of housing at destination, transfers while chil- 
dren are in the middle of a school year, or, as in the case of retirements, 
selection of a home: The Assistant Secretary says that during the 
delay so experienced, there are undoubtedly countless purchases of 
individual items of household goods; that some of these purchases 
involve new items not previously in the possession of the member ; that 
some are normal replacements of worn out or obsolete articles such as 
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broken chairs or replacement of cribs with youth beds, and that still 
others involve replacement of heavy articles of the appliance type 
(refrigerators, washers, dryers, freezers, air conditioners, etc.) that 
have broken down and are impossible or uneconomical to repair. It is 
represented that all are procured with no real thought of increasing 
the Government’s responsibility for shipment, and that the latter type 
involves replacement of preexisting articles already owned but ren- 
dered worthless by breakdown. 

The Assistant Secretary questions the necessity of the double restric- 
tion on shipment of household goods; that is, a weight limitation and 
ownership on effective date of orders. He says the weight limitation 
would appear to represent sufficient protection of the Government’s 
interest and that a member should be permitted to ship household 
goods incident to a change of station within the prescribed weight 
allowance without being required to bear the burden of shipping costs 
of household goods procured or replaced in the interval between the 
effective date of orders and the actual movement of his household. 

The Assistant Secretary further says that the rule that in order to 
be shipped at Government expense household goods must actually be 
in the possession of the member is impossible to police since there is 
no weighing of a member’s household goods on the effective date of 
orders and there appears to be no way by which the weight of goods 
actually in his possession at that time may be reasonably ascertained. 
Thus, it is said that it becomes a matter of honor for the member, 
when requesting his household goods to be shipped, to advise the 
transportation officer as to which of the articles contained in his house- 
hold are after-acquired and shippable only at the member’s personal 
expense. The belief is expressed that through ignorance, error, or 
inadvertence, many items of after-acquired household goods are 
shipped at Government expense. 

In view of the lack of an effective means of enforcing the rule here 
involved, the replaceability of certain articles of household goods, and 
the current practice of delaying movement of a household incident to 
a permanent change of station, the Assistant Secretary questions 
whether this Office would object to the shipment of household goods, 
within authorized weight allowance, in a member’s possession on the 
date the member actually turns his household goods over to a trans- 
portation officer or to a carrier for shipment, regardless of ownership 
on the effective date of his orders, if the Joint Travel Regulations are 
amended to so provide. If our reply is in the negative, the Assistant 
Secretary asks whether provision may be made to ship items which 
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replace similar items which were in the member’s possession on the 
effective date of orders due to wear-out, breakdown, damage, or obso- 
lescence during the period subsequent to the effective date of orders 
but prior to the movement of his household. 

By statute members of the uniformed services are entitled to trans- 
portation of baggage and household effects incident to changes of sta- 
tion, and it long has been held that such right accrues upon the issu- 
ance of orders, becomes definite on the effective date of such orders, and 
relates only to effects possessed at that time. 27 Comp. Dec. 401; 8 
id. 528; 10 id, 312; 13 id. 464; 16 id. 68; and 24 id. 69. Thus, the estab- 
lished rule is that household goods acquired subsequent to the effective 
date of change of station may not be shipped at Government expense. 
An exception permitting the shipment under controlled circumstances 
of after-acquired household goods from the United States to overseas 
stations because of the existence of certain abnormal conditions was 
recognized. 27 Comp. Gen. 171. Paragraph 8000-2, item 10, Joint 
Travel Regulations, has extended that exception to the present time. 
The present statutory authority for shipment of household goods, 37 
U.S.C. 406(b) and (e), continues the concept that it is a change of 
station allowance and thus relates generally to the household goods 
in a member’s possession on the effective date of orders. It does not 
appear that the authority is intended to relate to items acquired there- 
after up to nearly a year later and not related to the member’s service— 
which would be the case upon retirement or separation from the serv- 
ice. Therefore the question presented is answered in the negative. 
We believe an exception should be made, however, with respect to 
equipment, if serviceable on the effective date of orders, which is re- 
placed because of breaking down, wearing out, or otherwise becoming 
useless after such date and before the date the goods are turned over 
to the transportation officer or carrier for shipment. Accordingly, 
to the extent that such items are bona fide replacements of articles in 
the possession of the member on the effective date of orders, they may 
properly be included in shipments within authorized weight allow- 
ances. The Joint Travel Regulations may be amended accordingly. 


[ B-152561 J 


Enlistments—Minority—Creditable Service 


The service in hoth the Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by a commissioned officer. serving 
under a temporary appointment and holding the permanent grade of commis- 
sioned warrant officer, W—2, is creditable service in determining completion of 
20 years of active service under 10 U.S.C. 1293 for retirement as a warrant officer, 
notwithstanding the minority enlistment in the Reserve violated 14 U.S.C. 302 
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(Supp. I, 1940 Ed.), and the underage enlistment in the Regular service was 
fraudulent under regulations then in effect, 10 U.S.C. 1039, added by the act of 
August 25, 1961, to provide that any service creditable but for the fact that it 
was performed under an enlistment before the age prescribed by law is creditable 
service in determining eligibility for retirement and computation of retired pay, 
applying not only to the act governing the enlistment in the Reserve, but also 
to the regulation under which the member enlisted in the Regular service, the 
regulation having the force and effect of law coming within the term “law” as 
used in the act, the term being generic rather than specific. 


To the Secretary of the Treasury, January 20, 1964: 


Reference is made to letter of November 18, 1963, and enclosures 
from the Assistant Secretary of the Treasury, submitting for advance 
decision the question whether, in the circumstances set forth below, 
Lieutenant James J. Leftwich, U.S. Coast Guard, may be placed on 
the retired list of the Coast Guard with appropriate pay under au- 
thority of 10 U.S.C. 1293 “upon completion of 20 years active service 
during November 1963?” 

The record indicates that Lieutenant Leftwich was born on Feb- 
ruary 3, 1929. He began his Coast Guard service by enlisting in the 
Coast Guard Reserve on July 20, 1943, at age 14, falsifying his age 
as 17 years with parental knowledge and consent. He was honorably 
discharged from that enlistment on August 8, 1945, as physically 
unfit. 

He reenlisted on December 4, 1945 (prior to the date that he attained 
the age of 17), in the Regular Coast Guard in a special temporary 
enlistment as then authorized in 14 U.S.C. 206(a) (1940 Ed.), for 3 
years with a waiver of disability. This enlistment, like his prior 
enlistment in the Coast Guard Reserve, also was fraudulent, having 
been procured by again falsifying his age with parental knowledge 
and consent. He was honorably discharged on December 16, 1948. 

He reenlisted in the Regular Coast Guard on December 17, 1948, 
and he has remained on active duty continuously to date, serving since 
January 1, 1962, in the commissioned grade of lieutenant under an 
appointment for temporary service. Lieutenant Leftwich has held 
the permanent grade of commissioned warrant officer, W-2, in the 
U.S. Coast Guard since November 23, 1960, and he seeks to be retired 
us soon as he has met the conditions prescribed in 10 U.S.C, 1293. 

As previously indicated, the enlistment of July 20, 1943, in the 
Coast Guard Reserve and the special temporary enlistment in the 
Regular Coast Guard on December 4, 1945, were fraudulently procured 
with parental assistance by misrepresenting his age in each instance. 
The enlistment of July 20, 1943, in the Coast Guard Reserve was in 
violation of the provisions of 14 U.S.C. 302 (Supp. I, 1940 Ed.), 





518 DECISIONS OF THE: COMPTROLLER GENERAL {48 


providing in pertinent part that the Coast Guard Reserve “shall be 
composed of male citizens of the United States * * * between the ages 
of seventeen and sixty-four * * *.” His service in the Coast Guard 
Reserve therefore would not be creditable for retirement purposes 
except that section 1039, added to Title 10, U.S. Code, by the act of 
August 25, 1961, Public Law 87-165, 75 Stat. 401, provides as follows: 

For the purpose of determining eligibility for retirement or transfer to the 
Fleet Reserve or Fleet Marine Corps Reserve, entitlement to retired or re- 
tainer pay, and years of service in computing retired or retainer pay of a member 
of the armed forces, any service which would be creditable but for the fact that 
it was performed by him under an enlistment or induction entered into before he 


attained the age prescribed by law for that enlistment or induction, shall be 
credited. 


Under section 2 of that act the above-quoted statutory provisions 
are applicable to service performed and retirements or transfers to 
the Fleet Reserve or Fleet Marine Corps Reserve effected before and 
after the date that law took effect. Hence, the service performed by 
Lieutenant Leftwich in the Coast Guard Reserve under his enlistment 
of July 20, 1943, is creditable service for retirement purposes under 
the provisions of 10 U.S.C. 1293, as amended. 

Therefore, the question presented in the letter of November 18, 1963, 
is directed entirely to the service performed by Lieutenant Leftwich 
under the special temporary enlistment of December 4, 1945. Doubt 
in the matter arises by reason of the fact that there is no minimum age 
limitation expressly prescribed by law with respect to enlistments 
in the Regular Coast Guard. In that connection it appears that the 
matter of age qualification for enlistment in the Regular Coast Guard 
has been governed exclusively by administrative regulations and de- 
partmental instructions issued from time to time. It is our under- 
standing that in December 1945, when Lieutenant Leftwich enlisted 
in the Regular Coast Guard in a special temporary enlistment as then 
authorized by 14 U.S.C. 206(a) (1940 Ed.), the age qualification for 
such an enlistment as established by administrative regulations was 
from 17 years to 35 years. Also, we understand that under applicable 
Coast Guard regulations and instructions then in effect (article 536, 
Coast Guard Regulations, 1940, as amended July 1941, and article 
4083, renumbered 4693, Coast Guard Personnel Instructions, 1934 
Ed., as amended and in effect in 1945) an underage enlistment was a 
fraudulent enlistment, and time served under such a fraudulent en- 
listment when the enlistment was completed before the Government 
gained knowledge of the fraud was not creditable time. The record 
discloses that the Coast Guard authorities did not learn of Lieutenant 
Leftwich’s correct birth date until June 1956. Thus, under the 
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express terms of the regulations and instructions above referred to, the 
time served by him under the fraudulent enlistment of December 4, 
1945, was not creditable time. 

Section 35(a), Title 14, U.S. Code (1940 Ed., Supp. I), reflecting 
the pertinent statutory provisions that were in force in December 
1945, provided in pertinent part as follows: 

All persons composing the enlisted force of the Coast Guard shall be enlisted 
for a term not to exceed three [four] years, in the discretion of the Secretary of 


the Treasury, who shall prepare regulations governing such enlistments and for 
the general government of the service: * * *. [Italics supplied.] 


It is apparent that the Coast Guard regulations establishing the 
age qualifications (17 years to 35 years) for enlistments in the Regular 
Coast Guard in December 1945 were promulgated and issued pursuant 
to the statutory authorization contained in 14 U.S.C. 35(a) (1940 
Ed., Supp. I) quoted above. Those regulations therefore were statu- 
tory and had the force and effect of law. 

In view of the clear intent and purpose of Public Law 87-165 (10 
U.S.C. 1039) to authorize credit for retirement and computation of 
retired pay of all service in an underage enlistment or induction 
otherwise creditable, the term “law” as used in the phrase “age pre- 
scribed by law” being general in nature and broad in its scope is 
generic rather than specific. Accordingly, the period of service per- 
formed by Lieutenant Leftwich in the Regular Coast Guard in the 
underage enlistment of December 4, 1945, may be included in determin- 
ing his service creditable for retirement as a warrant officer under 
authority of 10 U.S.C. 1293. 


[ B-153128 J 
Compensation—Promotions—Rate in Lower Grade Retention 


Under the compensation schedule which became effective in January 1964, an 
employee who when promoted to grade GS-16 is receiving compensation at one 
of the top three rates of compensation GS-15 (step 6, 7 or 8), which rates 
are higher than the maximum rate for GS-16, does not come under the rule in 
section 604(a) of the Classification Act of 1962, 5 U.S.C. 1132(b), which only 
permits retention of the existing rate in those cases where the employee’s cur- 
rent rate is in excess of the maximum rate of the grade from which promoted, 
and, therefore, in the absence of a statutory provision authorizing employees 
promoted to grade GS-16 to retain a rate of compensation in excess of the 
maximum rate for the grade, the employee may not upon promotion be paid a 
rate above the maxiu:uin for grade GS-16. 


To the Chairman, United States Civil Service Commission, Janu- 


ary 20, 1964: 


We refer to your letter of December 17, 1963, concerning the com- 
pensation to be paid to an employee upon his promotion from one of 
the top three rates of compensation of grade GS-15 to grade GS-16. 
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The question arises under “compensation schedule II” contained in 
section 602(a) of the Classification Act Amendments of 1962, ap- 
proved October 11, 1962, Public Law 87-793, 76 Stat. 843, 5 U.S.C. 
1113(b), which became effective the first day of the first pay period 
after January 1, 1964, because the top 3 pay rates in grade GS-15, 
steps 6 through 8, are higher than the top rate payable in grade GS-16. 

It is apparent from the legislative history of the Classification Act 
Amendments of 1962, that it was anticipated that the Congress would 
enact legislation which would have adjusted the rates of compensation 
of higher Federal executive salaries, including grade GS-16, before 
the effective date of “compensation schedule IT.” See S. Rept. No. 2120, 
87th Cong., 2d Sess., page 10. Since no such amendment has been 
enacted you ask whether, upon promotion from grade GS-15 to grade 
GS-16, an employee may retain the rate of compensation he was 
entitled to in one of the top 3 steps of grade GS-15. The promotion 
rule, contained in section 604(a) of the 1962 Amendments (5 U.S.C. 
1132(b) )is as follows: 

Any officer or employee who is promoted or transferred to a position in a 
higher grade shall receive basic compensation at the lowest rate of such higher 
grade which exceeds his existing rate of basic compensation by not less than 
two step-increases of the grade from which he is promoted or transferred. If, 
in the case of any officer or employee so promoted or transferred who is receiving 
basic compensation at a rate in excess of the maximum rate for his grade under 
any provision of law, there is no rate in such higher grade which is at least 
two step-increases above his existing rate of basic compensation, he shall receive 
(1) the maximum rate of such higher grade, or (2) his existing rate of basic 
compensation, if such existing rate is the higher. In case any such officer 
or employee so promoted or transferred is receiving basic compensation at a rate 
saved to him under section 507 of this Act upon reduction in grade, such officer 
or employee shall receive (A) basic compensation at a rate two steps above the 
rate which he would be receiving if such section 507 were not applicable in 


his case, or (B) his existing rate of basic compensation, if such existing rate 
is the higher. 


That provision does not authorize such an employee to retain his 
current rate of pay when promoted to a higher grade if his current 
rate is not a rate in excess of the maximum rate for the grade from 
which he is promoted. We find no other provision of law which au- 
thorizes the employees concerned to retain a rate of compensation 
above the rates authorized for the grade to which they are promoted. 
In the absence of a statutory provision authorizing a retained rate 
there is no legal basis for authorizing employees promoted to grade 
GS-16 to retain a rate of compensation in excess of the rates author- 
ized for that grade. See 35 Comp. Gen. 251. Therefore, employees 
promoted from grade GS-15 to grade GS-16 while “compensation 
schedule II” of section 602(a) of the Classification Act Amendments 
of 1962 is in effect are not entitled to a rate of compensation above the 
maximum for grade GS-16 on the basis of the higher rate of pay to 
which they were entitled in step 6, 7 or 8 of grade GS-15. 
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[ B-148049 ] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Simultaneous With Active Duty 


Members of the Air National Guard ordered to active duty for short periods of 
time and placed on temporary duty for identical periods who on the majority 
of the total number of days involved in the active duty assignments traveled to 
and from the places to which they flew while participating in overwater naviga- 
tional flights may be paid per diem for the period of travel, pursuant to para- 
graph 6001 of the Joint Travel Regulations, authorizing travel and transporta- 
tion allowances for reservists ordered to active duty training, even though under 
the implementing Air National Guard Regulation, the members are not entitled 
to per diem for the period of temporary duty, the regulation in accord with 
paragraph 6001, prescribing that no travel per diem allowances are payable for 
any period a member is at his training duty station providing that the tempo- 
rary station is the training station when no duty is performed at the training 
station, 


To Captain J. G. Flynn, Department of the Air Force, January 21, 
1964: 


By second indorsement dated December 16, 1963, there was received 
your letter of November 5, 1963, 327A AF, requesting decision as to 
whether payment is authorized on four vouchers transmitted therewith 
covering per diem for travel and temporary duty of certain members 
of the Wisconsin Air National Guard. The request was assigned Con- 
trol No. 27-63 by the Per Diem Travel and Transportation Allowance 
Committee. 

By paragraph 1, Special Orders B-64-Wisc, dated May 1, 1963, 
certain Air National Guard members were ordered to active duty on 
or about May 2, 1963, for 5 days and assigned to the National Guard 
Bureau, Washington, D.C., with duty station at General Mitchell 
Field, Milwaukee, Wisconsin. Paragraph 2 of the orders directed 
them to proceed on or about May 2, 1963, from Milwaukee, Wisconsin, 
to Charleston Air Force Base, South Carolina, and San Juan Inter- 
national Airport, San Juan, Puerto Rico, on temporary duty for 
approximately 5 days for the purpose of participating in overwater 
Navigational Training Flight. Bureau voucher 63-109 covers travel 
of six members and bureau voucher 63-108 covers travel of one mem- 
ber incident to those orders. In each case the members (or member) 
arrived at San Juan via Charleston on May 3, 1963, and returned 
to General Mitchell Field on May 5, 1963. Travel was by Govern- 
ment plane. 

By paragraph 1, Special Orders B-65-Wisc, dated May 2, 1963, con- 
firming verbal orders of April 16, 1963, certain Air National Guard 
members were ordered to active duty effective April 16, 1963, for 5 
days and assigned to National Guard Bureau, Washington, D.C. Ap- 
parently, the original station was General Mitchell Field, Milwaukee, 
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Wisconsin. By paragraph 2 of those orders they were directed to 
proceed on or about April 16, 1963, from Milwaukee, Wisconsin, to 
Gander Air Force Base, Newfoundland, on temporary duty for ap- 
proximately 5 days for the purpose of participating in overwater 
Navigational Training Flight and repair an engine on an aircraft. 
Bureau Voucher 63-101 covering travel of three members incident to 
those orders shows that they traveled from General Mitchell Field 
to Gander Field via Andrews Air Force Base and Ernest Harmon 
Air Force Base; that they arrived at Gander Field on April 17 and 
departed on April 20, 1963. Travel was by Government plane. 

By paragraph 1, Special Orders B-56-Wisc, dated April 19, 1963, 
certain members of the Air National Guard were ordered to active 
duty effective April 19, 1963, for 3 days and assigned to National 
Guard Bureau, Washington, D.C., with duty station at General 
Mitchell Field, Milwaukee, Wisconsin. By paragraph 2 of those 
orders they were directed to proceed on or about April 19, 1963, from 
Milwaukee, Wisconsin, to Gander Air Force Base, Newfoundland, for 
approximately 3 days for the purpose of participating in overwater 
Navigational Training Flight and to repair an engine on an aircraft. 
Bureau voucher 63-98 covers travel of three members from General 
Mitchell Field to Gander Field and return via Ernest Harmon Air 
Force Base. They were at Gander Field on April 19 and 20, 1963. 
Travel was by Government plane. 

You point out that, under the various orders mentioned above, the 
members were called to active duty for a given period of time and 
placed on temporary duty for an identical period of time, and that they 
performed temporary duty at a given point in excess of 50 percent of 
their total time. You question whether those members were in a 
temporary duty or permanent change of station status. If they are 
considered to have been in a permanent change of station status you 
question whether per diem is payable for the period of travel to 
and from the places to which the members flew while participating 
in overwater navigational training flights. The Per Diem Travel and 
Transportation Committee in forwarding your submission here 
pointed out that, on the majority of the total number of days involved 
in the active duty assignment, the members were actually performing 
travel between the places concerned. The vouchers were prepared as 
for normal temporary duty and it is said that the members were not in 
in a mileage status. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regu- 
lations prescribed by the Secretaries concerned members of the uni- 
formed services shall be entitled to receive travel and transportation 
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allowances for travel performed under competent orders upon a 
change of permanent station, or otherwise, or “when away from their 
designated posts of duty,” regardless of the length of time involved. 
Section 411(c), of Title 37, U.S. Code, authorizes the Secretaries con- 
cerned to determine what shall constitute a “travel status.” Para- 
graph 6001 of the Joint Travel Regulations authorizes travel and 
transportation allowances for members of Reserve components called 
or ordered to active duty for training with pay. However, that para- 
graph specifically provides that “No travel per diem allowances are 
payable for any period a member is at his training duty station.” 

Paragraph 1, Air National Guard Regulation 177-04, dated July 
27, 1962, provides that Air National Guard members who are directed 
to perform travel away from their designated training duty statiom 
(permanent duty station) during periods of active duty for training 
may be entitled to the travel and transportation allowances prescribed 
in the Joint Travel Regulations. Paragraph 3 of the same regula- 
tion provides that Air National Guard members will not be called to 
active duty for training and concurrently placed on temporary duty 
solely for the purpose of entitling them to travel and transportation 
allowances; that the members must be ordered to active duty for 
training for a specific purpose at a definite training duty station; and 
that the training duty station then becomes the member’s permanent 
duty station so far as the provisions of the Joint Travel Regulations 
are concerned. It further provides that after reporting for duty the 
members may be directed to perform temporary duty travel away 
from their designated training duty station if required to accomplish 
their assigned mission, providing the period of temporary duty at 
any one location does not equal or exceed 50 percent of their duty. 41 
Comp Gen. 726. 

In the cases here involved the members were ordered to a training 
station for a specified period of time and further directed to perform 
travel and temporary duty away from that station for the same time 
period. Clearly such orders did not require or contemplate the per- 
formance of any training duty at the “training station” to which 
ordered. In those circumstances the temporary station must be re- 
garded under National Guard Regulations as the training duty station 
within the contemplation of the Joint Travel Regulations at which 
no per diem is payable. However, since travel allowances are author- 
ized for travel to and from a training duty station, per diem is author- 
ized for such travel even though the members may have been engaged 
in overwater navigational training while performing the travel. 
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The vouchers and supporting papers are returned herewith, pay- 
ment thereon being authorized to the extent indicated above, if other- 
Wise correct. 


[ B-121540] 
Pay—Withholding—Debt Liquidation—Retired Pay 


When the total or nearly total stoppage of the final pay of a member of the 
uniformed services to effect collection of erroneous payments under 5 U.S.C. 46d 
would create a hardship for the member and his dependents incident to his 
retirement from active service, the collection may be made from retired pay 
when there is a reasonable prospect of collecting the debt in full from active 
duty pay and retired pay, the withholding of less than the member’s total active 
duty pay to prevent hardship being in accord with the legislative intent of 5 
U.S.C. 46d, authorizing collection of debts from retired pay. 


To the Secretary of Defense, January 24, 1964: 


By letter dated December 27, 1963, the Assistant Secretary of De- 
fense, Comptroller, transmitted Committee Action No. 333 of the 
Department of Defense Military Pay and Allowance Committee 
wherein the following question is presented : 

May the services amend current procedures for collection of erroneous pay- 
ments under 5 USC 46d to provide for collection from retired pay in lieu of 
total or nearly total stoppage of final pay when such stoppage would create 
hardship for the member and his dependents? 

The question is prompted by the fact that instances arise where 
erroneous payments in sizable amounts are discovered shortly before 
the retirement of a member. To liquidate such an indebtedness prior 
to retirement might result in total or nearly total stoppage of final 
pay. This may result in extreme hardship to such members and their 
dependents during a time when abnormal expenses are encountered 
as a consequence of completing a military career and establishing a 
home for retirement. 

In decision of April 8, 1955, B-121540, 34 Comp. Gen. 504, 509, 
answer to question 7, it was held that while all pay of a member may 
be withheld if such action is necessary to satisfy an indebtedness 
within his anticipated period of active duty, that action is not man- 
datory and decision is left to the administrative discretion whether 
and to what extent an amount in excess of two-thirds of such active 
duty pay should be withheld in a particular case. It was also held, 
answer to question 8, that once a proper determination of indebtedness 
is made while the debtor is a member, the debt may be satisfied by 
deductions made from any retired pay, retirement pay, or other au- 
thorized pay subsequent to retirement or other separation from active 
service. 
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Where there is a reasonable prospect of collecting the debt in full 
from active duty pay and retired pay, it is our opinion that with- 
holding less than the member’s total active duty pay in order to pre- 
vent hardship is in accord with the legislative intent of the provision 
authorizing collection of debts from retired pay. Accordingly, we 
are not required to object to collection of erroneous payments from 
retired pay where total or nearly total stoppage of final pay would 
create a hardship for the member and his dependents incident to his 
retirement from active service. 


[ B-153111 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Dependents at Station After Member’s Departure 


A member of the uniformed services authorized station allowances for dependents 
continuing to reride in the vicinity of his old overseas duty station when he was 
reassigned to a restricted overseas duty station may be paid a temporary lodging 
allowance on account of his dependents who occupied hotel accommodations 
after vacating permanent living accommodations and shipment of their house- 
hold effects incident to the member’s transfer to the United States, even though 
he was not at his old overseas station when the transfer orders were received, 
the payment of station allowances for dependents remaining at the old station 
after the member’s departure to another overseas duty station in a restricted 
area having been approved, as prescribed in section 4305 of the Joint Travel 
Regulations, the temporary lodging allowances provided under section 4303-1 
may be authorized on the same basis for the dependents as if the member had 
been on duty at his old permanent station when he received orders transferring 
him to the United States. 


To Robert J. Lahr, United States Marine Corps, January 27, 1964: 


By second indorsement dated December 19, 1963, the Per Diem, 
Travel and Transportation Allowance Committee forwarded your 
letter of October 24, 1963, and enclosures, requesting an advance de- 
cision whether Master Gunnery Sergeant Francis R. Foley, 309 205, 
may be paid a temporary lodging allowance on account of his depend- 
ents for the period August 1 to 9, 1963, in the circumstances shown. 
Your request has been assigned PDTATAC Control No. 63-26. 

Pursuant to orders dated March 7, 1962, Headquarters and Service 
Battalion, Fleet Marine Force, Pacific, Oahu, Hawaii, Sergeant Foley 
was detached from that station on June 30, 1962, and transferred on a 
permanent change of station to the Third Marine Division (Rein- 
forced), Fleet Marine Force, Pacific (Okinawa), a restricted area to 
which his dependents were not permitted to travel. Based upon such 
reassignment to a restricted overseas duty station, Sergeant Foley 
requested and was authorized by the appropriate authority on March 8, 
1962, to receive payment of a station allowance, effective upon his trans- 
fer, at the rate applicable to Hawaii on account of his dependents 
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who continued to reside on Oahu in the vicinity of his previous 
duty station. By special orders dated May 14, 1963, Sergeant Foley 
was transferred on a permanent change of station to the First Marine 
Division (Reinforced), Fleet Marine Force, Camp Pendleton, Cali- 
fornia, and in accordance therewith he was detached from his re- 
stricted duty station with the Third Marine Division on August 1, 
1963. His dependents, having had their household effects picked up 
for shipment to the continental United States in connection with the 
member’s new assignment, vacated their permanent living accommo- 
dations on Oahu and were required to secure temporary lodging in 
a hotel for the period August 1 to 9, 1963, while awaiting military air 
transportation to California. 

The provisions of part G, chapter 4, of the Joint Travel Regula- 
tions governing payment of station allowances to members of the 
uniformed services on duty outside the United States, including tem- 
porary lodging allowances, were promulgated under the authority 
vested in the Secretaries concerned by section 405, Title 37 of the 
United States Code, to authorize the payment to members, whether 
or not in a travel status, of a per diem considering all elements of 
the cost of living to the members and their dependents. Paragraph 
4300-1 of the part G of the regulations provides, with specified 
limitations, that the term “member with dependents” 2s used in that 
part is a member whose dependents reside in the vicinity of his per- 
manent duty station overseas. Paragraph 4303-1 of the regulations 
provides that temporary lodging allowances are authorized for the 
purpose of partially reimbursing a member for the more than normal 
expenses incurred at hotels or hotel-like accommodations and public 
restaurants during the period (item 2) immediately preceding de- 
parture on a permanent change of station from a permanent duty 
station outside the United States and after termination of assignment 
to Government quarters or after surrender of other permanent living 
accommodations. Conditions under which such an allowance is pay- 
able are set forth in subparagraph 2a as when (1) Government quar- 
ters are not furnished the member, his dependents, or the member 
and his dependents, if with dependents; (2) the member is required 
to secure temporary lodgings; and (3) the member, his dependents, 
or both actually occupy hotel or hotel-like accommodations at per- 
sonal expense. Subparagraph 2c provides that the period of entitle- 
ment upon departure will be the last 10 days preceding the day of 
departure of the member from his permanent duty station in com- 
pliance with permanent change-of-station orders; except, when one 
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or more of the dependents remain after departure of the member, the 
period will be the last 10 days preceding the day of departure of the 
last dependent or the effective date of the permanent change-of-sta- 
tion orders, whichever is earlier. While such provisions relate to the 
payment of the allowance, generally, specific provisions prescribing 
conditions under which members with dependents are authorized to 
receive station allowances when assigned to duty in a restricted area 
outside the United States are contained in paragraph 4305 of the regu- 
lations. Subparagraph 2a thereof pertains to situations such as that 


which is here concerned, and provides as follows: 
2. REASSIGNMENT FROM AN OVERSEAS NONRESTRICTED AREA TO A 
RESTRICTED AREA 


a. Dependents Remain in the Vicinity of the Old Station. A member on duty 
outside the United States whose dependents are residing in the vicinity of his 
permanent duty station at the time orders are issued reassigning him to a re- 
stricted area, as defined in par. 1150-17, may be authorized to receive station 
allowances for his old duty station in the same manner as if the member were 
present thereat for duty, subject to the following conditions: 

1. approval by the Secretary of the service concerned or his designated repre- 
sentative; and 

2. dependents continue to reside m the vicinity of the member’s old duty sta- 
tion for the entire period for which allowances are claimed under this 
paragraph. [Italics supplied.] 


As hereinbefore stated, Sergeant Foley’s dependents continued to 
reside in the vicinity of his old duty station while he was with the 
Third Marine Division and payment of station allowances was ap- 
proved by the appropriate authority. Hence, the prescribed conditions 
having been met, the above-quoted regulation may reasonably be 
viewed as authorizing payment of the temporary lodging allowance 
(a station allowance, JTR, par. 4300-4, item 3) to Sergeant Foley on 
the same basis for his dependents as if he had been on duty at his old 
permanent station in Hawaii when he received the orders transferring 
him to the First Marine Division at Camp Pendleton, California. 

Accordingly, the submitted claim, which is returned together with 
supporting papers, may be paid if otherwise correct. 


[ B-131836 J 
Family Allowances—Separation—Type 2—Common Residence 


When the ship to which a member of the uniformed services is assigned moves 
away from its home port to a place which is nearer the member’s residence so 
that the member is not actually separated from his dependents but lives with 
them on the same basis that he would if he were assigned ashore at the location 
of his ship, entitlement to the family separation allowance payments authorized 
under 37 U.S.C. 427(b) (2) is subject to the qualification that the member is not 
separated from his dependents and. therefore, payment is precluded. 
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To L. R. Fay, Department of the Navy, January 30, 1964: 


By second indorsement dated December 18, 1963, the Comptroller 
of the Navy forwarded your letter of October 30, 1963, requesting a 
decision as to the legality of payment of a family separation allow- 
ance on the basis of the circumstances disclosed. The request for 
decision has been assigned submission No. DO-N-733 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

Your letter refers to “(b) SECNAV INSTRUCTION 7220.46 of 15 
Oct. 1968 (FAMILY SEPARATION ALLOWANCE)” and the 
following facts are stated : 


a. A common household is established in accordance with par. 6 b(1) refer- 
ence (b). 
. Ship’s Homeport is Concord, California. 
*, Ship is currently undergoing regularly scheduled yard overhaul at San 
Francisco Naval Shipyard (Hunter's Point), California 
. Members can commute daily from the homeport area to the shipyard at 
an added expense over and above that expense normally incurred. 
. Official distance commuted is 43 miles one way 
. Ship is actually away from its homeport for a continuous period of more 
than 30 days in accordance with par. 6b(e) of ref. (b). 


Section 427(b) of Title 37, U.S. Code, as added by section 11 of the 
Uniformed Services Pay Act of 1963, Public Law 88-132, approved 
October 2, 1963, provides for the payment of a monthly family sepa- 
ration allowance to certain members under specified conditions as 
follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade, 
E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allow- 
ance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days: or 

(3) he is on temporary duty away from his permanent station for a contin- 
uous period of more than 30 days and his dependents do not reside at or near 
his temporary duty station. 

A member who becomes entitled to an allowauce under this subsection by 
virtue of duty described in clause (2) or (3) for a continuous period of more 
than 30 days is entitled to the allowance effective as of the first day of that 
period. 


In forwarding your letter here, the Comptroller of the Navy fur- 
nished supplemental matter for consideration with a view to clarifying 
entitlement to a family separation allowance under clause (2) of sec- 
tion 427(b). In his communication, the Navy Comptroller states that 
paragraph 6b(1) of SECNAV Instruction 7220.46 of October 15, 1963 
(cited in your letter) and based on our decision of October 9, 1963, 
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B-131836, 43 Comp. Gen. 332, has been deleted by ALNAV 47-63 
dated November 29, 1963, which substituted, in pertinent part, the 
following: 

Otherwise proper payment of FSA, Type II: 

(a) Is authorized if, during the period for which the allowance is claimed, 
the member maintains a residence or household for his dependents which he 
likely would share with them as a common residence during periods of leave or 
such other times as his duty assignment might permit, whether or not it is 


located at the home port or station from which he proceeded to the assignment 
involved. 


While not so stated, the above-quoted amendment to paragraph 6b(1) 
appears to be based on our decision of November 22, 1963, B-131836, 
43 Comp. Gen. 444, copy enclosed. The pertinent provisions of para- 
graph 6b(3) of SECNAV Instruction 7220.46, as set forth in the 
Comptroller’s letter are as follows: 

** * Commencement and termination of allowance. Otherwise proper credit 
of FSA-S commences on the date of the member’s departure on board the ship 
from its home port provided the ship is away from its home port for a continuous 
period of more than 30 days. If a member joins the ship after its departure 
from the home port, entitlement to FSA-S commences on the date of his joining 
provided the ship remains away from its home port for a continuous period of 
more than 30 days from the date of his joining. The preceding sentence applies 
equally to a member who rejoins the ship following a period of absence there- 
from which commenced prior to the departure of the ship from its home port. 
Entitlement will terminate on the date preceding the date the ship returns to its 


home port or the date of the member's detachment from the ship, whichever 
is earlier * * *. 


The Navy Comptroller states that, notwithstanding the change in 
the regulations, family separation allowance would be payable under 
clause (2) of 37 U.S.C. 427(b) were the member on duty on board the 
ship at sea away from the home port of the ship for a continuous pe- 
riod of more than 30 days. He asks “do the circumstances of daily 
possible commuting remove the basis upon which the allowance rests ¢” 
In this connection, reference is made to our decision of October 9, 
1963, at page 22, wherein we held, in answer to question 26, that if the 
member’s dependents do not reside within a reasonable daily commut- 
ing distance of his duty station for which assignment the allowance 
is claimed, 50 miles being considered the maximum one-way distance 
for this purpose except where the member actually commutes a 
greater distance daily, it may be considered that the dependents do not 
reside at or near his station for the purpose of clause (1) of section 
427(a) and clauses (1) and (3) of section 427(b). It is stated that it 
cannot be assumed without doubt that the reasoning applied in that 
decision applies to “ship away from home port” situations under clause 
(2) and especially since that clause, unlike clauses (1) and (3) does 
not contain the phraseology “and his dependents do not reside at or 
near that station.” As an example of the daily commuting distance 
problem, it is stated that the ship’s home port is San Diego, and the 
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crew member maintains his family residence 20 miles from Long 
Beach. The distance from his residence to San Diego exceeds 50 miles 
and is not within a reasonable daily commuting distance from San 
Diego. The ship moves to Long Beach for a period of 60 days’ over- 
haul. Unlike the Concord situation (disclosed in your submission), 
it is stated that the ship’s move has brought the crew member closer to 
home and more than 50 miles, or a reasonable daily commuting dis- 
tance from the home port. 

The Navy Comptroller further states that if 37 U.S.C. 427(b) (2) 
permits, the Navy would consider an allowance thereunder not to be 
payable to members attached to a ship when the ship moves from her 
home port to another location within a radius of 50 miles even though 
all the other requirements were met. The Navy, it is stated, would 
consider a ship to be away from the home port, within the meaning of 
37 U.S.C. 427(b) (2), only if the movement from the home port to 
another location exceeded a distance of 50 miles in accordance with 
transportation and travel official table of distances as indicated in the 
submission. Also, it is stated that even though a literal interpretation 
of clause (2) might seem to permit payment when a ship moves only 
a few miles from her home port to another location, as in the Concord 
to the San Francisco Naval Shipyard situation, the Chief of Naval 
Personnel believes a restriction on payment of family separation allow- 
ance under the circumstances to be desirable. On the other hand, it 
is stated that, under the fortuitous circumstances where the ship moves 
more than 50 miles from her home port, as in the San Diego to Long 
Beach example, to a location which happens to be nearer to a particu- 
lar member’s residence, or household which he maintains for his de- 
pendent and to which he may go when his duty assignment permits, 
the Chief of. Naval Personnel considers the member concerned should 
be eligible to receive the allowance since the location of the residence 
could be excluded from consideration. Procedures to restrict payment 
based on other circumstances, it is stated, such as whether or not an 
individual member commuted daily to his residence, or was in reason- 
able daily commuting distance, would present features of administra- 
tive impracticability. 

In substance, the question raised by the Navy Comptroller is whether 
authority exists under 37 U.S.C. 427(b) (2) which would permit the 
Navy to consider a ship to be “away from the home port” for the 
allowance purposes only when the movement from the home port to 
another location exceeds a distance of 50 miles, and to disregard the 
proximity of the member’s residence to the ship’s new location. 

A literal reading of clause (2) of section 37 U.S.C. 427(b) would 
seem to indicate that the allowance is payable, if otherwise proper, to 
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a member who is on duty on board a ship “away from the home port 
of the ship” even though the ship moves only a few miles from her 
home port to another location and no family separation results from 
the move. Unlike the restrictive dependent residence provision in 
clauses (1) and (3) of section 427(b), clause (2) contains no express 
language which would restrict or qualify the payment of the allow- 
ance on the basis of where dependents reside. Hence, we are dubious 
that there is adequate basis for a rule which, for purposes of payment 
of the allowance under clause (2), would make a distinction between 
cases where the member’s ship is less than 50 miles from its home 
port and cases where it is more than 50 miles from the home port. It 
is our view, however, as indicated in our decision of October 9, 1963, 
and for the reasons stated therein, that the allowances authorized by 
all three clauses under subsection (b) are “predicated on a separation 
of the member from his dependents by reason of his military assign- 
ment and is designed to reimburse him for the additional expenses 
that arise [at the place] where his dependents reside by reason of his 
separation from them.” 

Accordingly, while the general rule is that payment of the $30 allow- 
ance under clause (2) is authorized during any absence of the mem- 
ber’s ship from its home port for the prescribed period, we believe 
that, to be consistent with the plain intent of the law, such general rule 
must be considered subject to the qualification that the member is not 
entitled to such allowance during periods (exclusive of any mere visit 
of 30 days or less) when, notwithstanding his assignment to duty on 
board ship, he is not actually separated from his dependents but lives 
with them on substantially the same basis as he would if he were as- 
signed ashore at the approximate location of his ship. On that basis, if 
the member concerned in either of the example cases discussed above 
was not separated from his dependents and so resided with them dur- 
ing the period involved, he would not be entitled for that period to 
payment of the allowance under section 427 (b). 


[ B-152506 J 


Pay—Retired—Annuity Elections for Dependents—Annulment of 
Widow’s Remarriage 


Following the annulment of a “void marriage” before restoration of the widow’s 
annuity payments under the Retired Serviceman’s Family Protection Plan, 10 
U.S.C, 1431-1446, a judicial decree should be required in the absence of a deci- 
sion by the General Accounting Office in a particular case, and annuity payments 
for a period earlier than the date of separation following discovery that the 
marriage was void should not be restored or the benefits reinstated for any period 
for which annuity payments were made on behalf of children under option (3) 
of 10 U.S.C. 1434(a), following termination of the widow’s annuity because of 
her “remarriage”, and the statute contemplating the payment of only one annuity 
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for any one month under option (3), upon notice that the widow’s remarriage 
was void, payment of an annuity to a child under option (3) should be sus- 
pended pending resolution of the issues involved, and all doubtful cases as to 
annuity payments referred to the General Accounting Office. 


To the Secretary of Defense, January 30, 1964: 


Reference is made to letter of September 16, 1963, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether annuity payments to a widow under the Retired Serviceman’s 
Family Protection Plan, 10 U.S.C. 1431-1446, may be reinstated fol- 
lowing the annulment of a “void marriage.” A discussion pertaining 
to this matter is contained in Committee Action No. 327 of the Mili- 
tary Pay and Allowance Committee, Department of Defense. 

Under the provisions of subsection 1434(a) of Title 10, United States 
Code, the annuity that a member of the Armed Forces is authorized 
to elect under the Retired Serviceman’s Family Protection Plan, to 
be paid to, or on behalf of his widow, terminates when the surviving 
spouse dies or “remarries.” 

While the discussion in Committee Action No. 327 does not include 
a definition of a “void marriage,” it will be assumed that that term 
was intended to refer to a “marriage” that is absolutely and intrinsi- 
cally void; that is, a “marriage” that creates no legal marital status 
or legal relationship of husband and wife, that under the law the 
parties could not contract or subsequently ratify—a “marriage” which 
may be declared a nullity even after the death of one of the parties. 
The question presented will be considered on that basis. 

In general it has been the practice under other Federal statutes to 
reinstate a widow’s benefits where the remarriage was absolutely and 
intrinsically void. See, for example, Administrator’s Decisions, Vet- 
erans Administration, No. 824, September 1, 1949, and No. 962, March 
16, 1959, and 38 U.S.C. 101(3) prior to its 1962 amendment. We per- 
ceive no reason why, in the case of such an absolutely and intrinsically 
void marriage, the annuity under the Retired Serviceman’s Family 
Protection Plan should not be reinstated. 

Even in void marriage cases, however, survivor benefits payable by 
the Veterans Administration generally have not been restored for 
any period earlier than the date of separation following the discovery 
that the marriage was void. See Administrator’s Decision No. 824, 
above cited. We think that a similar rule should be followed in void 
marriage cases arising under the Retired Serviceman’s Family Pro- 
tection Plan. While under applicable law absolutely and intrinsically 
void marriages may not require a judicial decree to terminate the 
“marriage,” we think that in the absence of a decision of this Office 
in a particular case a judicial decree should be required before restera- 
tion of the annuity. 
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The widow’s annuity should not be reinstated following a void 
marriage for any period for which annuity payments were made on 
behalf of children under option (3) of 10 U.S.C. 1434(a) following 
termination of the widow’s annuity because of her “remarriage.” 
Such payments to the children would be based on the purported re- 
marriage and would be proper when made. In our view the statute 
does not contemplate that payment of the children’s annuity be sus- 
pended because a purported remarriage possibly may be questioned 
at some later date or that dual payments of the annuity be made by 
reinstating the widow’s annuity retroactively upon a judicial declara- 
tion of the nullity of the remarriage. Thestatute clearly contemplates 
the payment of only one annuity for any one month under option (3). 
If notice is received that the widow’s “remarriage” was absolutely 
and intrinsically void and such “remarriage” has been the basis for 
payment of an annuity to a child under option (3), payments of the 
child’s annuity should be suspended pending resolution of the issues 
involved. 

Any doubtful case in which payment of an annuity following a void 
marriage is proposed and which involves a question not answered by 
the above general statements should be referred here for considera- 
tion and decision. 

Our decision of March 21, 1963, B-141945, 42 Comp. Gen. 500, in- 
volved a voidable marriage which was annulled and hence that decision 
is not for application in cases involving an absolutely void marriage. 


[ B-153038 J 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generals, Admirals, Etc. 


In recomputing retired pay under section 5(c)(1) of the Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), the special formulae based on grade 0-8 
in sections 7(b) and (c) of the act of May 20, 1958 (37 U.S.C. 232 note) for re- 
computing the retired pay for generals and admirals having no applicability, 
the exact formulae specified in the 1958 act, substituting the applicable basic 
pay rate in effect on September 30, 1963 for pay grade 0-8 may not be used, 
section 5(c) of the 1963 act placing the members on the same basis as all other 
retired members, yet saving to them, if to their advantage, the 5 percent increase 
provided in section 5(c) (2); therefore, each member covered by section 5(c) 
of the 1963 act is entitled to retired pay recomputed under the rates of pay 
prescribed in the 1958 act by the method applicable at the time of retirement 
in each individual case, unless the 5 percent increase formula will result in 
greater retired pay. 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generals, Admirals, Etc. 


A vice admiral who was specially commended for performance of duty in actual 
combat and advanced to the rank of admiral, and after serving more than 180 
days retired in that rank with retired pay since June 1, 1958 computed under 
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the formula specified in section 7(b) of the act of May 20, 1958 (37 U.S.O. 232 
note) is not entitled to the recomputation of his retired pay pursuant to section 
5(c) (1) of the act of October 2, 1963 (10 U.S.C. 1402 note) on the basis of the 
special formula prescribed in section 7(b) of the 1958 act, substituting his basic 
pay grade O-10 in effect on September 30, 1963 for the pay grade O-8 specified 
in section 7(b), and the legislative history of the 1963 act indicating all retired 
members are to be placed on the same basis, the officer’s retired pay is for recom- 
putation on his basic pay grade 0-10, subject to 10 U.S.C. 6150—higher retired 
grade for officers specially commended—or if greater his present retired pay 
increased by 5 percent, under section 5(c) (2) of the 1963 act. 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generals, Admirals, Ete. 


An officer retired as vice admiral under 34 U.S.C. 417 and 350g(a), specially 
commended for performance of duty in active combat and advanced on the re- 
tired list to the rank of admiral with retired pay computed since June 1, 1958 
under the special formula prescribed in section 7(c) of the act of May 20, 1958 
(37 U.S.C. 232 note) is not entitled to recomputation of his retired pay under 
section 5(c) (1) of the act of October 2, 1963 (10 U.S.C. 1402 note) on the basis 
of the special formula specified in section 7(c) of the 1958 act, substituting his 
basic pay grade 0-9 in effect on September 30, 1963 for the pay grade 0-8 pro- 
vided in section 7(c), section 5(c) of the 1963 act not providing special con- 
sideration for members covered in section 7(c), the retired pay of the officer is 
for recomputation on pay grade 0-9, subject to 10 U.S.C. 6150, or if greater he is 
entitled to his present retired pay increased by 5 percent under section 5(c) (2) 
of the 1963 act. 


To Commander M. M. Alexander, Department of the Navy, Janu- 
ary 30, 1964: 


Reference is made to your letter dated November 15, 1963, for- 
warded here by second indorsement dated December 5, 1963, of the 


Comptroller of the Navy, requesting a decision as to the applicability 
of sections 7(b) and (c) of Public Law 85-422, act of May 20, 1958, 72 
Stat. 130, 37 U.S.C. 232 note, with respect to the method of recomputing 
retired pay authorized under section 5(c) (1), Uniformed Services Pay 
Act of 1963, 10 U.S.C. 1402 note, Public Law 88-132, 77 Stat. 213. The 
request has been assigned Submission No. DO-N-734 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

You describe and cite the cases of Admiral John J. Ballentine, 
USN (Retired), and Admiral Aubrey W. Fitch, USN (Retired), as 
representative of the type of cases about which there is doubt. The 
circumstances are stated as follows: 


a. ADM John J. BALLENTINE, USN (Retired), 17095, was transferred to 
the Temporary Disability Retired List on 1 May 1954 with over 30 years active 
service, and to the Permanent Disability Retired List on 1 January 1959. Hav- 
ing been specially commended for performance of duty in actual combat, he was 
placed on the retired list in the rank of admiral; the highest grade satisfactorily 
held by him for pay purposes is vice admiral. However, having served in the 
grade of admiral for more than 180 days, his retired pay has been computed 
under the provisions of section 7(b) of Public Law 422 since 1 June 1958. 

b. ADM Aubrey W. FITCH, USN (Retired), 5813, was placed on the retired 
list on 1 July 1947, in the rank of vice admiral under 34 U.S.C. 417 and 350g(a). 
Having been specially commended for performance of duty in actual com- 
bat, he was advanced on the retired list to the rank of admiral. Since he served 
on active duty in the grade of vice admiral for more than 180 days, his retired 
pay has been computed under the provisions of section 7(c) of Public Law 422 
since 1 June 1958. 
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Sections 7 (b) and (c) of Public Law 85-422, supra, provide: 


(b) Notwithstanding any other provision of law except subsection (a) of this 
section and sections 3(b) and 6(5) of this Act. the retired pay of any officer en- 
titled to retired pay on the day before the effective date of this Act who served 
on active duty before that date in the grade of general or admiral for a period of 
at least 180 days, shall, unless he is entitled to a higher amount under some 
other provision of iaw, be recomputed on the basis of the monthly basic pay of 
pay grade 0-8 for the cumulative years of service creditable to him on the day 
before the effective date of this Act, plus $200, multiplied by the number of 
years of service creditable to him for use as a multiplier in computing his re- 
tired pay, multiplied by 2% per centum, but not to exceed a total of 75 per 
centum of such monthly basic pay as increased by $200, plus 6 per centum of the 
product thereof. 

(c) Notwithstanding any other provision of law except subsection (a) of 
this section and sections 3(b) and 6(5) of this Act, the retired pay of any 
officer entitled to retired pay on the day before the effective date of this Act who 
served on active duty before that date in the grade of lieutenant general or 
vice admiral for a period of at least 180 days, shall, unless he is entitled to a 
higher amount under some other provision of law, be recomputed on the basis of 
the monthly basic pay of pay grade 0-8 for the cumulative years of service 
creditable to him on the day before the effective date of this Act, plus $100, 
multiplied by the number of years of service creditable to him for use as a multi- 
plier in computing his retired pay, multiplied by 24% per centum, but not to ex- 
ceed a total of 75 per centum of such monthly basic pay as increased by $100, 
plus 6 per centum of the product thereof. 


Section 5(c) of Public Law 88-132, act of October 2, 1963, 77 Stat. 
213, provides that: 


A member or former member of a uniformed service who is entitled to retired 
pay or retainer pay computed under the rates of basic pay that were in effect 
under the Career Compensation Act of 1949 before June 1, 1958, including a 
member or former member who is entitled to retired pay under section 7 (b) or 
(c) of the Act of May 20, 1958, Public Law 85-422 (72 Stat. 130), is entitled— 

(1) to have that pay recomputed under the rates of basic pay that were in 
effect under that Act on the day before the effective date of this Act; or 

(2) to an increase of 5 percent in the retired pay or retainer pay to which 
he was entitled on the day before the effective date of this Act; 
whichever pay is the greater. 

You state that “under a literal interpretation of section 5(c) of 
Public Law 132, retired pay would be recomputed under section 7 (b) 
and (c) of Public Law 422 by using the exact formula specified 
therein but substituting the applicable basic pay rate in effect on 30 
September 1963 for pay grade 0-8.” You state further that not- 
withstanding the above it appears from the chart on page 31 of S. Rept. 
No. 387, Calendar No. 368, filed August 5, 1963, that it may have been 
intended that retired pay under section 7 (b) and (c) of Public Law 
85-422 should be recomputed on the basis of the applicable basic pay 
rates for pay grades 0-10 and 0-9 in effect on September 30, 1963, and 
without the additional $200 or $100, and without the 6 percent, since 
the chart showing annual rates of retired pay under the bill were 
computed in that manner. 

Specifically, decision is requested as to which of the following meth- 
ods should be used in recomputing the retired pay of admirals and 
vice admirals concerned, under section 5(c) of Public Law 88-1382; 
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a. Basic pay in effect on September 30, 1963, for pay grades 0-8, 
plus $200 or $100 for an admiral or vice admiral, respectively, with the 
resultant rate of retired pay increased by 6 percent. 

b. Basic pay in effect on September 30, 1963, for pay grade 0-8, 
plus $200 or $100 for admiral or vice admiral, respectively. 

c. Basic pay in effect on September 30, 1963, for pay grade 0-8 for 
both admirals and vice admirals. 

d. Basic pay in effect on September 30, 1963, for pay grade 0-10 and 
0-9 for admirals and vice admirals, respectively. 

We cannot agree that a “literal interpretation” of section 5(c) of 
Public Law 88-132 requires the substitution of the basic pay rates for 
pay grade 0-8 in effect on September 30, 1963, in the formula specified 
in sections 7 (b) and (c) of Public Law 85-422. If full effect is given 
to the word “including” contained in said section 5(c), it is apparent 
that no special consideration was given to the members and former 
members covered by sections 7 (b) and (c). It is our opinion that 
the purpose of section 5(c) of Public Law 88-132 is to place those 
members on the same basis as all other retired members mentioned 
therein insofar as that particular section is concerned, yet saving to 
them, if to their advantage, the right to the 5 percent increase formula 
provided in section 5(c) (2). In other words, each member covered 
by section 5(c) is to have his retired pay recomputed under the rates 


of pay prescribed in the 1958 act by the method applicable at the time 
of retirement in each individual case, unless the 5 percent increase for- 
mula will result in greater retired pay. 

This view of the matter finds support in the cited Senate Com- 
mittee Report, not only in the chart of examples in the report, but in 
the committee’s statement, on page 40 of the report, as follows: 


Section 5(c), in effect, provides that members retired before June 1, 1958, and 
who are receiving retired pay under the Career Compensation Act of 1949 will 
be entitled to recompute their retired pay under the rates of basic pay enacted 
in 1958, or to receive a 5-percent increase in present retired pay, whichever is 
greater. 


It may be observed that the said sections 7 (b) and (c) of the 1958 
act are special in nature. If the Congress had intended that the 
exceptional methods of computing retired pay there provided should 
be continued under section 5(c)(1) of the 1963 act despite the im- 
plication to the contrary given by the word “including,” it would seem 
that appropriate language evidencing such intent would have been 
included in that act or in the committee reports on the then proposed 
legislation. In the absence of such language and in view of the 
proposed increased retired pay rates shown in the chart on page 31 
of the Senate Committee Report, it is concluded that method (d) 
above is the correct method to be applied—subject to 10 U.S.C. 6150— 
in the recomputation of the retired pay in the typical cases cited, or, 
if greater, their present retired pay increased by 5 percent. 
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[ B-153101 J 


Bids—Evaluation—Delivery Provisions—Propriety of Evaluation 


The evaluation of transportation costs to the Government from point of origin 
to theoretical designated destinations, under which a bidder, low even before 
consideration of transportation costs, remained the low bidder even though 
placed in the most disadvantageous position in the evaluation of the transporta- 
tion costs en the basis of estimated weight, is a fair method of evaluation, and 
the fact that bidders were not required to submit transportation data did not 
warrant cancellation of the invitation, which should be reinstated, the low 
bidder having retained his standing, notwithstanding the disadvantageous man- 
ner of applying reasonable, estimated weights in the evaluation of the trans- 
portation costs, and the requirement for the transportation data, overlooked 
until after bid opening, being intended for evaluation on the basis of theoreti- 
eal rather than actual destinations where weights were reasonably possible 
to estimate, there is little likelihood that a different bidder might have been 
low had transportation data been required. 


To the Secretary of the Navy, February 3, 1964: 


Reference is made to letter R1.2 of January 13, 1964, from the As- 
sistant Chief for Purchasing, Bureau of Supplies and Accounts, re- 
porting on the protest of the Metro-Tel Corporation against the can- 
cellation of invitation for bids IF B600-226-64. 

The invitation solicited bids for furnishing f.o.b. origin certain 
teletypewriter power supply units and related data. The bid evalu- 
ation provision in the invitation specified that transportation costs 
to the Government from point of origin to designated destinations 
would be included in the evaluation of bids. Amendment 1 to the 
invitation provided that for the purpose of evaluation (and for no 
other purpose), it would be considered that 223 of the 1 ampere units 
and 225 of the 400 milliampere units would be delivered to Norfolk, 
Virginia, and 222 of the 1 ampere units and 226 of the 400 milliam- 
pere units would be delivered to Oakland, California. 

Sixteen bidders responded to the invitation. Metro-Tel, Plainview, 
New York, was low bidder with a total price of $81,524.53 after dis- 
count. The second low bidder was Multronics, Incorporated, Rock- 
ville, Maryland, with a total price of $83,204.94 after discount. The 
total prices of the remaining bidders eliminated them from competi- 
tion for award. 

The procuring activity ascertained from cognizant personnel in the 
Bureau of Ships that the weight of the 1 ampere unit reasonably 
would be 38 pounds plus or minus 10 pounds and that the weight 
of the 400 milliampere power supply reasonably would be 22 pounds 
plus or minus 10 pounds. Transportation costs from Plainview, New 
York, to the places designated in amendment 1 were computed on the 
maximum basis of 48 pounds and 32 pounds for the 1 ampere and 400 
milliampere units, respectively, and those costs were added to 
the Metro-Tel total price. Transportation costs from Rockville, 
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Maryland, to the designated places in amendment 1 were computed on 
the minimum basis of 28 pounds and 12 pounds, respectively, and were 
added to the Multronics total price. With the transportation cost 
figured in this way, Metro-Tel remained the low bidder with a total 
price of $83,882.21 and Multronics remained second low with a total 
price of $84,296.31. The foregoing method of evaluation was consid- 
ered equitable in that the low bidder was placed in the most disad- 
vantageous position on weight and it remained low. However, be- 
cause the invitation for bids did not require the bidders to submit 
transportation data with their bids, it was considered deficient in an 
essential part and it was canceled. 

As a general rule, the failure to include a requirement for guaran- 
teed gross shipping weight in an invitation for f.o.b. origin bids is 
considered improper. 40 Comp. Gen. 160. However, we have held 
that where the weights will not affect the relative standing of the 
bidders such omission is not objectionable. 40 Comp. Gen. 514. 

In the immediate case, it has been demonstrated that by the applica- 
tion of reasonable weights in a manner most disadvantageous to the 
low bidder and most favorable to the second low bidder, the low bidder 
has maintained its standing and there still remains a difference of 
more than $400 between the bidders. Under these circumstances, it 
hardly seems reasonable that the low bidder could have resulted in 
being other than the low bidder if weight information had been 
required with the bids. 

The invitation for bids specified that the f.o.b. origin bids would 
be evaluated on the basis of costs to designated destinations. Thus, 
bidders were on notice of the method of evaluation that would be 
employed. While they might not have supposed that the Government 
would estimate the weights, there was nothing stated in the evaluation 
provisions that precluded that as a reasonable possibility. 

Further, the cancellation of an invitation is to be avoided, where 
possible, because of the obvious prejudicial effect of the disclosure of 
all bids. As was stated in The Massman Construction Company v. 
United States, 102 Ct. Cl. 699, 719, “To have a set of bids discarded 
after they are opened and each bidder has learned his competitor’s 
price is a serious matter, and it should not be permitted except for 
cogent reasons.” 

Our Office has recognized the administrative authority to reject any 
or all bids and to readvertise is extremely broad and ordinarily we 
will not question such action. However, in circumstances in which 
no cogent or compelling reason existed for rejecting all bids we have 
held such rejection to be improper. 39 Comp. Gen. 396 and 36 2d. 62. 

Apparently, the only reason for readvertising in the instant case 
would be to obtain the transportation data with the bids. However, 
where the requirement for transportation data is overlooked until after 
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bids are opened and the data is to be used for an evaluation based on 
theoretical deliveries rather than actual deliveries, but it is reasonably 
possible to estimate what the weights of the articles would be and the 
likelihood is virtually nil that if such information was originally in 
the bids a different bidder might have been evaluated as the low bid- 
der, there do not appear to be either cogent or compelling reasons which 
require cancellation. We recognize, of course, that the failure to re- 
quire a guaranteed shipping weight relieves the successful bidder from 
liability for excess shipping costs. In that connection, in reviewing the 
Metro-Tel letter of December 23 protesting the cancellation of the 
invitation for bids, it is observed that the protestant has now offered 
to pay all transportation charges to the designated destinations. 
Such an offer is not a consideration in determining whether the com- 
pany is a low bidder; however, as the company is the low bidder, it 
would be proper to accept such offer in the interests of the Government. 

Therefore, the original invitation should be reinstated and award 
made thereunder. The bids furnished are returned. 


[ B-153149 J 


Leaves of Absence—Military Personnel—Advance Leave—Enlist- 
ment Extension Prior to Accrual 


A minus leave balance in the account of a member of the United States Marine 
Corps on the day his enlistment expired and was extended for 2 years under 
10 U.S.C. 5539 is excess leave which may not be carried forward but is for 
checkage against the member’s final pay account under the expired enlistment 
in accordance with paragraph 044241-3C(2) ef the Navy Comptroller Manual, 
and, although the member would be entitled to a lump-sum leave payment pur- 
suant to 37 U.S.C. 501(b), or to carry any unused leave balance forward as 
though he had been regularly discharged and had immediately reenlisted, there 
is no authority for carrying a minus leave balance forward, and the member 
having been advanced leave in excess of accrual, the minus leave balance is ex- 
cess leave for checkage against his pay account, 37 U.S.C. 502(b) limiting pay 
and allowances to the number of leave days authorized by 10 U.S.C. 701. 

To Major S. A. Weimer, Jr., United States Marine Corps, Feb- 


ruary 6, 1964: 

By first indorsement dated December 13, 1963, the Commandant of 
the Marine Corps forwarded your letter dated December 13, 1963, 
with enclosures, in which you request advance decision as to the legality 
of crediting the pay account of Corporal Robert L. Hawkins, 1889877, 
U.S. Marine Corps, in the sum of $78.84, under the circumstances 
stated below. The request for decision was assigned control No. DO- 
MC-739 by the Department of Defense Military Pay and Allowance 
Committee. 

The record shows that Corporal Hawkins’ enlistment expired on 
August 28, 1963, and on that day he extended his enlistment for two 
full years; that he was paid the sum of $320 as reenlistment bonus, 
and mileage allowance in the sum of $40.62; and that he had a minus 
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leave balance of 11 days charged as excess leave for which the sum of 
$78.84 was checked in his pay account. 

In your letter it is stated that the provisions of 37 U.S.C. 501 and 
502, which provide for payment for unused accrued leave, have been 
recognized by our Office in 30 Comp. Gen. 103 as applicable for cash 
settlement for unused leave at time of first extension of enlistment. 
Also, you refer to Department of Defense Instruction 1327.2 of May 24, 
1960, which established uniform policies for the granting of advance 
and excess leave to military personnel. You say that such instruction 
defines advance leave as leave granted a service member, with pay and 
allowances, prior to its actual accrual based on the reasonable expecta- 
tion that the amount advanced will be earned prior to the member’s 
separation, and that excess leave is defined as authorized leave, over 
and beyond any accrued or advance leave that can be granted, during 
which the member is not entitled to pay and/or allowances. Also, 
you quote ASD Memorandum to Service Secretaries, in pertinent part, 
as follows: 


When a member is discharged early for the convenience of the Government 
for the purpose of immediate reenlistment, the service will be considered con- 
tinuous for the purpose of balancing the leave account. In such cases a minus 
leave balance will be carried forward. A minus leave balance on discharge at 
expiration of enlistment followed by immediate reenlistment will not be carried 
forward. A checkage will be entered in the member's final pay account for such 
ininus leave balance. 

You say that a member is granted advance leave on the basis that he 
will earn sufficient leave credits prior to his ultimate separation date, 
and such advance leave is carried in his leave account as minus leave. 
However, on the effective date of his extension of his enlistment, such 
minus leave is viewed as excess leave for which a checkage is entered in 
his pay account. 

Also, you say that since an extension of an enlistment merely extends 
the term of obligated service under the original contract and will 
cause the combined service to be considered a continuous period, it is 
inconsistent to view minus leave as advance leave (based on the ex- 
pectation that the amount will be earned prior to the member’s separa- 
tion) until the effective date of an extension, and at that time declare 
it excess. 

It appears to be your view that since Corporal Hawkins will earn 
sufficient leave credits prior to his ultimate separation date the minus 
leave balance could have been carried forward in his leave account, 
and that the checkage made in his pay record for the minus leave 
balance at the time of expiration of his enlistment was not required 
by the applicable law and regulations. 

A member of the Armed Forces is entitled under the pertinent 


statute, 10 U.S.C. 701(a), to leave at the rate of 214 calendar days for 
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each month of active service. Section 704 provides that such leave 
may be taken on a calendar-day basis as vacation or absence from duty 
with pay, annually as accruing or otherwise, in accordance with regu- 
lations to be issued by the Secretary concerned. Under the provisions 
of 37 U.S.C. 502(b) a member who is authorized by the Secretary 
concerned, or his designated representative, to be absent for a period 
that is longer than the leave authorized by section 701 of Title 10 is 
not entitled to pay or allowances during the part of his absence that is 
more than the number of days’ leave authorized by that section. Sec- 
tion 501(b) of Title 37 authorizes a lump-sum payment for accrued 
leave to the member’s credit at time of discharge. However, such pay- 
ment is not authorized if the member 


* * * elects to carry over his unused leave to a new enlistment in his armed 
force on the day after the date of his discharge. 


While the law recognizes a right to carry over accrued leave to 
the new enlistment, there is no corresponding statutory provision for 
carrying forward to the new enlistment a minus leave credit in the 
member’s account as a result of having been granted leave in excess 
of the amount accrued in the old enlistment. 

Paragraph 044170 of the Navy Comptroller Manual defines the term 
“Discharge.” It provides that an enlisted member of the Regular 
Navy or Regular Marine Corps who voluntarily first extends an 
enlistment, regardiess of the duration, as authorized under 10 U.S. 
Code 5539, is entitled to lump-sum settlement for the balance of un- 
used leave, and such member will be considered “discharged” for 
the purpose of that section on the date his enlistment would have 
expired had it not been extended. Paragraph 044241-3C(2) of the 
manual provides, in part, that: 


* * * If leave record accounting at the time an enlisted member of the regular 
Marine Corps first extends his enlistment produces a minus leave credit, 
proper checkage of pay and allowances will be made for excess leave notwith- 
standing the fact that such checkage may result in a balance overpaid at the 
time of such extension. * * *. 

Paragraph 9103 of the Marine Corps Personnel Manual defines 
Advance Leave as leave granted to a service member with pay and 
allowances prior to its accrual. Paragraph 9104 of those regulations 
provides that Excess Leave is authorized leave over and beyond any 
accrued or advanced leave that can be granted; that personnel are not 
entitled to pay and allowances, including leave accrual, during periods 
of excess leave; and that, in addition, the term “excess leave” is used 
to describe a minus balance of leave at the time of separation. 

The pertinent provisions of 10 U.S.C. 5539 permit a member of the 
Regular Navy or Regular Marine Corps to extend his enlistment 
under Secretarial regulations for less than 1 year or for a period of 
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1, 2,8 or 4 years. Also, under the provisions of 37 U.S.C. 906(b), a 
member of the Regular Navy or Regular Marine Corps, as the case 
may be, who extends his enlistment under section 5539 of Title 10 is 
entitled to the same pay and allowances as though he had reenlisted. 
In view of these provisions we have consistently regarded members 
who extend enlistments upon expiration of term of service as entitled 
to the same pay and allowances as though regularly discharged and 
immediately reenlisted. 380 Comp. Gen. 103; 35 id. 663; 39 id. 455 
and 711; 42 Comp. Gen. 447, B-150599, March 4, 1963; and B-150737, 
March 27, 1963. 

The applicable statute and regulations contemplate that advance 
leave granted by commanders to members will not exceed that which 
would normally be earned by the member during the remaining period 
of his obligated active duty and that a minus leave balance at the time 
of discharge, first extension of an enlistment, separation from active 
duty, desertion or death will be considered as excess leave. The regula- 
tions specifically provide that checkage will be made for such excess 
leave even though it may result in the account being overpaid at the 
time of the extension. 

The record furnished does not show when Hawkins agreed to ex- 
tend his enlistment or whether the leave involved was granted before 
or after he agreed to the extension. However, since the leave granted 
exceeded the leave that he had accrued at the time the normal] term 
of his enlistment expired, it properly was regarded as excess leave and 
the checkage was made in accordance with the regulations issued pur- 
suant to the provisions of 37 U.S.C. 502(b) that a member is not en- 
titled to pay or allowances during the part of his absence that is more 
than the number of days’ leave authorized by 10 U.S.C. 701. 

Accordingly, no adjustment in the member’s pay account is author- 
ized. The papers forwarded with your letter will be retained here. 


[ B-153356 J 


Compensation—Overtime—Inspectional Service Employees—Ex- 
cess of Workweek Requirement 


Work performed by Agricultural inspection and quarantine service employees 
on Sundays which fall within their basic 40-hour workweek may not be defined 
as overtime work for the purpose of paying them overtime compensation in 
the absence of any indication in the act of August 28, 1950, 5 U.S.C. 576, relating 
to overtime for such services, that the long-established definition of overtime as 
work in excess of 40 hours per week or 8 hours per day was not intended. 


To the Secretary of Agriculture, February 7, 1964: 

On January 22, 1964, your Administrative Assistant Secretary re- 
quested our decision concerning your authority under the act of Au- 
gust 28, 1950, 64 Stat. 561, 5 U.S.C. 576, to define overtime work as 
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“any work performed on a Sunday even though such work may fall 
within the employee’s basic 40-hour workweek.” 

The act of August 28, 1950, is as follows: 

That the Secretary of Agriculture is authorized to pay employees of the United 
States Department of Agriculture performing inspection or quarantine services 
relating to imports into and exports from the United States, for all overtime, 
night, or holiday work performed by them at any place where such inspection and 
quarantine services are performed, at such rates as he may determine, and to 
accept from persons for whom such work is performed reimbursement for any 
sums paid out by him for such work. 

The word “overtime” is not defined in the 1950 statute, and while 
that term has no universally accepted meaning, when the term is used 
in Federal statutes relating to Government employees, it generally 
refers to time in excess of a basic workday or workweek. See section 
23 of the act of March 28, 1934, 48 Stat. 522, as amended by section 201 
of the act of August 13, 1962, Public Law 87-581, 5 U.S.C. 673c, and 
sections 201 and 202 of the Federal Employees Pay Act of 1945, as 
amended, 5 U.S.C. 911, 912. 

In cases where Congress has intended that an employee receive 
premium pay for Sunday services it has expressly so provided in 
controlling statutes. See section 5 of the act of February 13, 1911, as 
amended, 19 U.S.C. 261 and 267; section 4 of the act of June 19, 1934, 
48 Stat. 1066, as amended, 47 U.S.C. 154(f) (3) ; and section 1 of the 
act of March 2, 1931, 46 Stat. 1467, as amended, 5 U.S.C. 342c. 

No such provision is contained in the act of August 28, 1950, relating 
to premium pay for Sunday work. Moreover, the legislative history 
of the 1950 act discloses that its primary purpose was to provide 
authority for the payment of overtime compensation at rates prescribed 
by the Department for work outside their established tour of duty, 
presumably hours in excess of 40 hours per week or 8 hours per day, the 
department to be reimbursed the amount paid as overtime compensa- 
tion by the importers or exporters concerned. See 96 Cong. Rec. 8014 
and 11047. See also S. Rept. No. 1944, July 11, 1950, on S. 3698, and 
H. Rept. No. 2853, August 10, 1950, on S. 3698. We have found no 
indication in the legislative history of the 1950 statute suggesting that 
time worked on a Sunday within an employee's basic workweek prop- 
erly may be regarded as overtime work. 

In view of the foregoing considerations and the long recognized 
administrative practice of paying overtime compensation to inspectors 
and persons rendering quarantine services only for work in excess of 8 
hours a day or 40 hours a week, our opinion is that it is not within 
your authority under the 1950 statute to issue a regulation providing 
that all work performed on Sundays by employees engaged in inspec- 
tion or quarantine services constitutes overtime work even though it 
may be included in the basic workweek of the employees involved. 
Accordingly, the question presented is answered in the negative. 
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[ B-152934 J 


Contracts—Specifications—Deviations—Permitted Under Invita- 
tion 

An invitation providing that bidders explain any noncompliance with the 
advertised specifications, where both the low and the second low bidder deviated 
from the specifications, but award was made to the second low bidder on the 
basis that the nonresponsiveness of his bid was unimportant, did not permit full 
and free competition, and the award violating 41 U.S.C. 253 should be canceled 
and the procurement readvertized on the basis of the Government’s minimum 
needs, the invitation not being sufficiently definite to allow the preparation 
and evaluation of bids on a common basis as required by 41 U.S.C. 253, and 
the procedure in effect permitting bidders to draft specifications for the selection 
of the contracting officer without knowledge of how points of noncompliance 
would be evaluated, or whether particular deviations would result in bid re- 
jection, neither bidder was aware of the relative importance of the specifications, 
and readvertising the procurement will permit competition on an equal basis. 


To the Secretary of the Interior, February 10, 1964: 


We have considered the protest of C & M Industrial Associates, 
Inc., against the rejection of the low bid submitted by the Pettibone 
New York Division, Pettibone Mulliken Corporation, in response to 
invitation for bids No. 887, issued on October 15, 1963, by the National 
Park Service, Grand Teton National Park, for the procurement of 
one motor grader. Upon review of the administrative report and 
accompanying papers informally furnished to our Office, we are of 
the opinion that the award made to the Moss Equipment and Supply 
Co. was improper under the circumstances. 

The invitation requested bids on one motor grader “ALL-Wheel 
Drive, ALL-Wheel Steer, non-leaning front wheels, diesel engine 
driven, 125 BHP, 13 ft. moldboard; * * * standard gear ratio, in 
accordance with the General Provisions and Specifications contained 
herein, * * *.” Two bids were received and opened on November 1, 
1963. Moss Equipment and Supply Co. offered an Austin-Western 
Pacer “300” for a net price of $18,350, and Pettibone offered its 
Pettibone Mulliken 502-C for a net price of $18,220. However, the 
bid of Pettibone was administratively determined to be nonresponsive 
to the specifications for the following reasons: 

1. The diesel engine offered was two cycle rather than four cycle 
as specified ; 

2. The transmission offered was five forward speeds rather than 
six forward speeds as specified ; and 

3. The operable range of the moldboard was 180 degrees rather than 
360 degrees as specified. 

Award was made to Moss on November 7, 1963. The statement and 
certificate of award justified the award as follows: 


Award made to bidder meeting requirement of specifications. The specifica- 
tions relative to horsepower and weight are ambiguous and are not enforceable. 
The exceptions by Moss Equipment and Supply Co. on the transmission, power 
control, and rear drawbar are considered unimportant. The exception relating 
the cab heater is in excess of specifications. 
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Page 9 of the invitation contained the following: 


EXCEPTIONS TO SPECIFICATIONS: In the event the equipment offered 
does not fully comply with this specification, the bidder shall furnish, in addition 
to questionnaire, a definite statement describing each point of non-compliance. 





There followed on page 10 of the invitation a questionnaire to be 
completed by the bidder as to the mechanical and service details of 
the equipment offered. 

Moss in its bid took the following exceptions to the specifications: 

1. Offered a weight-horsepower ratio of 206:1 rather than 225:1 
(plus or minus 5 percent) as specified ; 

2. Offered a 120 horsepower engine rather than 125 as specified ; 

3. Offered a transmission speed in the lowest gear ratio of 2.27 
mn.p.h. and 19.69 m.p.h. in high gear rather than 1.25 m.p.h. and 11 
m.p.h. as specified, respectively ; 

4. Offered a “V” belt to power hydraulic pump rather than a power 
take-off from the main power unit as specified, and ; 

5. Offered a rear drawbar other than as specified. 

However, notwithstanding these deviations from the advertised 
specifications Moss was considered to be the lowest. responsive bidder 
under the invitation. 

It is well settled that the competitive bidding statute (41 U.S.C. 
253) requires a basis for the exact comparison of bids. To permit 
bidders to compete on equal terms, the invitation must be sufficiently 
definite to allow the preparation and evaluation of bids on a common 
basis. Obviously, bidders cannot compete on an equal basis as re- 
quired by law unless they know in advance the basis upon which their 
bids will be evaluated. 36 Comp. Gen. 380; 37 id. 479; 40 id. 462; 10 
McQuillin on Municipal Corporations, 3rd Edition, section 29.56; 
38 Op. Atty. Gen. 555. Also, where an invitation, in effect, permits 
bidders to draft their own plans or specifications from which con- 
tracting officers may select the article considered most preferable, we 
have held that such procedure does not comply with the requirements 
of competitive bidding. 11 Comp. Gen. 220; 17 id. 789; 37 id. 479; 
Wilmington Parking Authority v. Rankin, 105 A, 2d 614. 

The requirement on page 9 of the invitation, quoted above, ap- 
parently was needed by the procurement office to enable it to deter- 
mine before award whether equipment offered met the specifications 
and to establish exactly what the bidder proposed to furnish. How- 
ever, bidders were not advised of the “basis” upon which their points 
of noncompliance would be evaluated or whether particular devia- 
tions from certain specification requirements would result in the 
rejection of their bids as nonresponsive. In 36 Comp. Gen. 380, 385, 
we held: 


The “basis” of evaluation which must be made known in advance to the 
bidders should be as clear, precise and exact as possible. Ideally, it should be 
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capable of being stated as a mathematical equation. In many cases, however, 
that is not possible. At the minimum, the “basis” must be stated with sufficient 
clarity and exactness to inform each bidder prior to bid opening, no matter 
how varied the acceptable responses, of objectively determinable factors from 
which the bidder may estimate within reasonable limits the effect of the appli- 
cation of such evaluation factor on his bid in relation to other possible bids. 
By the term “objectively determinable factors” we mean factors which are 
made known to or which can be ascertained by the bidder at the time his bid 
is being prepared. Factors which are based entirely or largely on a subjective 
determination to be announced by representatives of the contracting agency 
at the time of or subsequent to the opening of bids violate the principle for the 
reason that they are not determinable by the bidder at the time his bid is being 
prepared. 

Essentially, under the subject invitation, each bidder was allowed 
to bid on the basis of the particular features of his own equipment 
rather than in strict compliance with the specifications. The excep- 
tions taken by Moss to the advertised specifications were determined 
to be “unimportant,” and those taken by Pettibone were determined 
to be material deviations from the specifications, but neither bidder 
was made aware of the relative importance of the various specifica- 
tion requirements by the terms of the invitation. Hence, it was not 
possible for bidders to intelligently respond to the invitation by sub- 
mitting bids entirely responsive to the advertised needs of the Gov- 
ernment. 

The drafting of specifications to reflect the needs of the Government 
and the determination as to whether those needs can be met by a given 
product are primarily within the jurisdiction of the procuring agency. 
38 Comp. Gen. 190. However, purchases such as this, pursuant to 
41 U.S.C. 253, must be advertised under conditions which permit full 
and free competition consistent with the procurement of the property. 
The full and free competition required cannot be obtained unless the 
invitation and the specifications are sufficiently definite to permit the 
preparation and evaluation of bids on a common basis. 36 Comp. Gen. 
380. If bidders are invited to offer equipment varying from the speci- 


fications to some undefined extent, the bidders may loosely be said to 
be in a position of equality in that each may offer what he chooses, but 
there is totally lacking any basis for bidders to know what they are 
bidding for or against. 

We have been informally advised by Mr. Charles H. Young of 
the National Park Service that a stop order has been issued to Moss 
and that the stop order has been extended indefinitely. In view thereof, 
and since we conclude that the award made to Moss was in violation 
of 41 U.S.C. 253, such award should be canceled and the procurement 
readvertised under definite specifications which will particularly set 
forth the minimum needs of the Government and which will allow all 
interested bidders to compete equally. 
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[ B-152987 J 


Family Allowances—Separation—Dependent Transportation Deter- 
mination—Command Sponsored Dependents 


In view of the fact that command sponsored dependents of members of the uni- 
formed services, who are dependents permitted at the member’s overseas station 
when approved by the overseas commander, may be given authority to move 
overseas promptly upon request by the member and, in some circumstances with- 
out approval of the overseas commander, transportation is automatically author- 
ized when requested, such command sponsored dependents may not be regarded 
as dependents not authorized transportation to the overseas station within the 
meaning of the family separation allowances provisions of 37 U.S.C. 427(b) (1) 
until the member has applied for and been refused authorization to bring his 
dependents to the overseas station, and, therefore, family separation allowance 
may not be automatically paid to members for command sponsored dependents 
prior or subsequent to the approval of the overseas commander. 


Family Allowances—Separation—Dependent Transportation Detew- 
mination—Delay 


When the delay between the date of the departure of a member of the uniformed 
services from his old station to an overseas station at which his dependents are 
permitted and the date the dependents join the member is an unreasonable delay 
caused by the Government or its agents and is not due to personal causes, the 
dependents may be regarded as not being authorized transportation to the over- 
seas station within the meaning of the family separation allowance provisions of 
87 U.S.C. 427(b) (1), and for such undue delay regulations to authorize payment 
of the family separation allowance would not be improper. 


To the Secretary of Defense, February 12, 1964: 


Reference is made to letter of December 17, 1963, from the Assistant 
Secretary of Defense (Comptroller), requesting decision whether pay- 
ment of family separation allowance is authorized under the circum- 
stances set forth in Committee Action No. 334 of the Department of 
Defense, Military Pay and Allowance Committee. 

The questions presented in the committee action are: 


1. May family separation allowance authorized under section 427(b)(1) of 
title 37, U.S. Code, be paid for ‘command sponsored dependents” for periods 
prior and subsequent to the date the dependents are “endorsed” by the overseas 
commander under the circumstances set forth in discussion in paragraphs 2, 
8, 4 and 5? 

2. If a member’s dependents are authorized to travel concurrently with him 
to his overseas station but do not perform the travel concurrently, may the 
member be paid family separation allowance under 37 U.S.C. 427(b)(1) for 
the period prior to the dependents arrival at his overseas station? 


The enumerated paragraphs in the discussion are as follows: 


2. Generally, under the Department of Defense directive [No. 1315.7, April 
6, 1963] the length of an overseas tour of duty is longer for members accom- 
panied by dependents than for members “unaccompanied” by dependents. The 
directive recognizes two types of dependents, a (1) “command sponsored de- 
pendent” and (2) “individual sponsored dependent”. The first type of de- 
pendent is one for whom the member is entitled to transportation at Govern- 
ment expense to the overseas station and is “endorsed” by the appropriate mili- 
tary commander to be in a military dependent’s status; the second type is a 
dependent for whom the member is not entitled to transportation at Govern- 
ment expense (E-4 with less than 4 years’ service) or who enters the command 
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without indorsement of the appropriate overseas commander. Clearly, family 
separation allowance authorized by section 427(b)(1) would not be payable 
under the circumstances in the second type case. It seems reasonably clear 
with respect to the first type case (‘command sponsored dependent’) that 
the member would be entitled to family separation allowance under section 
427(b) (1) prior to the date of endorsement by the overseas command and prob- 
ably until arrival of dependents at the overseas station. In this connection, 
paragraph V.C.5. of the directive specially provides that personnel otherwise 
entitled to transportation at Government expense will not be entitled to trans- 
portation to overseas duty stations “unless they are authorized by the appro- 
priate military commander to have their dependents present in the vicinity 
of their duty stations.” It would seem to be reasonably within the intent and 
spirit of the law, to continue payment of the family separation allowance until 
the arrival of the dependents at the member’s overseas duty station. 

3. It is readily apparent that some delay necessarily is involved between 
the date the overseas commander “eudorses” the presence of dependents at the 
overseas station and the date of arrival of the dependents at the overseas 
station because of time involved in disposing of the member’s house, avail- 
ability of transportation, sickness in the family, awaiting the end of the school 
year in order for children to complete that year’s schooling, etc. While it is 
realized that some element of “enforced” separation must be involved in order 
to be entitled to the allowance, to construe “enforced” to relate only to cases 
where specific orders direct separation, and any attempt to pinpoint periods 
of “directed” separation from periods of ‘“non-directed” separation would not only 
be inequitable but would impose an almost impossible administrative burden 
on personnel and finance officers. 

4. In some cases, upon receipt of endorsement by the military commander for 
dependents to be in the area, the member may not have the required 12 months 
remaining on his overseas tour of duty and, therefore, will not be authorized 
transportation of his dependents at Government expense to the overseas area. 
(Paragraph V.C. 11 of the directive). In such cases, unless the member in- 
creases his overseas commitment he is in fact involuntarily separated from his 
dependents and it would appear that the member would be entitled to family 
separation allowance. 

5. In other cases, the member may be authorized (at least 12 months re- 
maining on his overseas tour of duty and “command sponsored dependents”) 
transportation of dependents but decides, for personal reasons, shortly after the 
overseas commander “endorses” the dependents to be present at the duty station 
that he desires to serve the “short” or “unaccompanied tour”. In such cases, 
assuming that the commanding officer concurs in the member’s decision, the 
member would not be authorized transportation of dependents to his overseas 
station since he is on the “short” or “unaccompanied tour”. In such event, it 
appears that he would be entitled to family separation allowance. 


It is said in the discussion that assignments of military personnel 
to overseas areas generally are involuntary, regardless of the indi- 
vidual’s personal desires, the length of overseas tours having been 
first prescribed by the Secretary of Defense in 1957 (long before the 
enactment of the family separation provision in Public Law 88-132, 
Ocotber 2, 1963, 37 U.S.C. 427). It is stated that it has been the policy 
of the Department of Defense that personnel not accompanied or 
joined by their dependents would serve shorter overseas tours than 
personnel with their dependents present at, or in the vicinity of, their 
duty stations, it having been the assumption of the Department of 
Defense that personnel who are not accompanied or joined by their 
dependents are required to so serve because of adverse military condi- 
tions, lack of dependent support facilities in the overseas area, or other 
exigencies of the service. It is said that the adequacy or inadequacy 
of dependent support facilities at a particular location may vary from 
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case to case, depending upon the individual needs of each service fam- 
ily. It is also said that, even in cases discussed in paragraph 5 above, 
an individual’s desires, or election option, is limited in that staffing of 
overseas units requires considerable lead time and thus, if circum- 
stances prevent an individual serviceman from being joined by his 
dependents before the time arrives that a replacement must be selected 
for his position and his next assignment determined, his commanding 
officer may, and probably would, disapprove the movement of depend- 
ents to the overseas station and require the serviceman to complete 
the shorter unaccompanied tour. Additionally it is stated that econ- 
omies result when military personnel serve unaccompanied tours at 
overseas stations (savings in travel costs of dependents and overseas 
station allowances, etc.), and that a reduction is achieved in individual 
expenditures on the foreign economy. Based on such consideration, 
it is urged that the provisions of the Department of Defense directive 
should be regarded as barring the transportation of dependents to 
overseas areas until such transportion has been approved by the proper 
overseas commander. 

Section 427(b) (1) of Title 37, U.S. Code, authorizes payment of 
a monthly allowance of $30 to certain members entitled to basic allow- 
ance for quarters for dependents if : 

(1) the movement of his dependents to his permanent station or a place near 
that station is net authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; * * * 
The legislative history of section 427(b) shows that the rationale 
of the allowance is that “enforced separations” of servicemen from 
their families cause added household and family expenses where the 
member is absent for any substantial period of time. (Page 25 of 
S. Rept. No. 387, to accompany H.R. 5555, which was enacted as Pub- 
lic Law 88-132.) 

Section 406 of Title 37, U.S. Code, provides in effect that a member 
of the uniformed services who is ordered to make a permanent change 
of station is entitled to transportation in kind for his dependents, 
reimbursement therefor or a monetary allowance in lieu of trans- 
portation, subject to such conditions and limitations, for such grades 
and ratings, and to and from such places as may be prescribed by 
the Secretaries concerned. The conditions and limitations are set 
forth in Chapter 7 of the Joint Travel Regulations. In addition, 
the Secretary of Defense, by Department of Defense Directive 1315.7, 
April 6, 1963 (referred to above in the quoted paragraph 2 of the 
discussion), has prescribed certain criteria with respect to lengths 
of overseas tours of duty of military personnel and has imposed 
certain conditions and limitations pertaining to travel of dependents 
to overseas areas. The prescribed tour of duty at the various over- 
seas stations ranges from 6 months to 24 months longer when the 
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member is accompanied by his dependents, the shorter unaccompanied 
tour being prescribed 1n order to reduce the period of family separa- 
tion. Also each of the armed services has issued regulations relative 
to the movement of dependents overseas and it is noted that the regu- 
lations are not uniform in all respects. Paragraph 7008-2b of the 
Joint Travel Regulations provides that travel of dependents to an 
overseas station will not be authorized unless 12 months remains in 
the member’s tour of duty at that station on the date of the scheduled 
arrival of the dependents at that station. A similar provision appears 
in subsection V.C. 11, Department of Defense Directive 1315.7. 

Clause (1) of section 427(b) lists two restrictions on the payment 
of family separation allowance to a member who otherwise qualifies 
for the $30 allowance, namely (1) that the movement of his depend- 
ents to his permanent station or a place near that station is not author- 
ized at Government expense under 37 U.S.C. 406 and (2) that his 
dependents do not reside at or near that station. It is to be noted that 
identical provisions are contained in clause (1) of section 427(a) 
restricting the payment of the allowance there authorized. 

It is our understanding that, generally, the services do not order 
members on permanent assignments to overseas stations to serve a 
specified period on the basis that the member will be accompanied by 
command sponsored dependents, or for a shorter prescribed period on 
the basis that he will be unaccompanied by dependents. Rather, it is 
our understanding that the usual practice is for the services simply to 
order the member to the overseas station for permanent duty without 
specifying the length of the tour that he will serve. While in some 
cases the orders provide that concurrent travel of the dependents is 
not authorized, we understand that in many instances advance ap- 
proval of the overseas commander may be obtained and concurrent 
travel authorized when applied for by the member. Also, it is our 
understanding that, when applied for by the member, at least some 
of the services automatically authorize concurrent travel of depend- 
ents when it has been established that personnel being assigned to a 
particular area may have their dependents accompany them without 
individual approval of the overseas commander. 

Since the Department of Defense directive prescribes a shorter 
tour at the overseas station if the member is not accompanied by his 
dependents, except in some positions designated as key billets and 
leaves it up to the member to decide whether to apply for transporta- 
tion of his dependents, he may decide for personal reasons not to 
request authority to take his dependents with him to his station and 
thus serve a shorter tour at that station. If dependents are permitted 
at the station, however, there is nothing in the regulations to preclude 
him from later requesting approval to bring his dependents there and 
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it is our understanding that, generally, until such an application is 
made by the member, no determination is made by the overseas com- 
mander whether or not the member will be permitted to bring his 
dependents to his station at Government expense. Inasmuch as the 
authorization to move the dependents overseas may be given promptly 
when requested by the member, and especially since approval of the 
overseas commander is not even required in some circumstances, trans- 
portation being automatically authorized when requested, it is our 
view, if command-sponsored dependents are otherwise permitted at 
the station, that until the member has applied for and been refused an 
authorization to bring his dependents to his station, there is no sound 
legal basis to conclude that the movement of his dependents to his 
station is not authorized at Government expense unless the movement 
of his dependents to his station is precluded under the terms of his 
orders. 

It is to be noted that the Department of Defense directive and the 
administrative regulations implementing it were issued prior to the 
enactment of section 427 of Title 37, U.S. Code, and of course, were 
not intended to and do not prescribe regulations with respect to pay- 
ment of the family separation allowance. In such circumstances we 
do not believe that the questions presented for decision are properly 
for resolution on the basis of the directive and its implementing serv- 
ice regulations but should be resolved by the issuance of administra- 
tive regulations in line with our views expressed above. Such regu- 
lations may be made effective as of the effective date of section 427. 
32 Comp. Gen. 315. We shall be pleased to cooperate with repre- 
sentatives from your Department in the preparation of appropriate 
regulations, and we would not object to provisions in such regulations 
which would authorize payment of the allowance for a period of 
undue delay between the date of the member’s departure from the 
old station and the date the dependents join the member at his new 
station overseas to the extent that such unreasonable delay is caused 
by the Government or its agents and is not due to causes personal to 
the member. 


[ B-153186 J 


Pay—Retired—Waiver for Civilian Retirement Benefits—Ineffec- 
tive 


A member of the uniformed services who after retirement completed 5 years of 
creditable service for civilian retirement and before dying orally waived retired 
pay in order to add his military to his civilian service for the greater civilian 
annuity benefits, which oral statement confirmed in writing was signed for him 
by his wife and received after his death, had not filed a valid and unqualified 
waiver of retired pay and the widow may be paid the final retired pay due the 
member at the time of death, his oral statement having probative value only by 
way of corroborating affirmative evidence of an actual waiver, the member in a 
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coma for over 2 weeks before his death could not have directed the preparation 
of the waiver request, or that his wife sign in his behalf and, therefore, a valid 
and unqualified waiver of the retired pay not having been filed, the member at 
the time of death was entitled to retired pay. 


To C. C. Gordon, United States Coast Guard, February 12, 1964: 


Reference is made to your letter of December 30, 1963, and en- 
closures, requesting a decision in the case of Loren D. Miller, CRM, 
USCG, retired, deceased, 107-364, as to whether the claim for his final 
retired pay due from May 1 through May 17, 1963, may be paid to the 
claimant, Mrs. Verna C. Miller, as shown on the enclosed voucher. 

It is reported that Mr. Miller retired from the Coast Guard on 
October 1, 1953, with over 25 years’ service. Thereafter he was ap- 
pointed to a civilian position under the U. S. Government and com- 
pleted over 5 years’ creditable service for civilian retirement purposes. 
It is alleged that on April 30, 1963, Mr. Miller stated orally that he 
wanted to retire and would like to waive his retired pay from the 
Coast Guard in order to add such service to his civilian service for the 
purpose of obtaining a greater benefit in the form of civilian annuity, 
but that before a written statement to that effect could be prepared 
for his signature, he lapsed into a coma from which he did not recover. 
On May 20, 1963, there was received by the Coast Guard a request 
dated May 15, 1963—ostensibly from Mr. Miller but actually signed 
for him by his wife, the claimant—to waive his retired pay in lieu of 
Civil Service annuity. On the same day a notice was received by the 
Coast Guard of the member’s death on May 17, 1963. It is indicated 
that notice of the alleged oral waiver of retired pay on April 30, 1963, 
was not placed in the mail until after the date of death of the decedent. 

The statutory provisions relating to the Civil Service Retirement 
Program are contained in Chapter 30 of Title 5, United States Code. 
While we consistently have taken the position that what constitutes 
creditable service for the purpose of such statutory provisions is a 
matter primarily for determination by the Civil Service Commission, 
the claimant’s entitlement to payment of the final retired pay due Mr. 
Miller from the Coast Guard is for determination by this Office. 

A statement by a retired military member to a private individual 
expressing a desire to waive his retired pay in order to include his 
military service for the purpose of computing a prospective Civil 
Service annuity has probative value only by way of corroborating 
affirmative evidence by an actual waiver. The only information fur- 
nished which purports to deal with the matter of a waiver is the re- 
quest dated May 15, 1963, signed by Mrs. Miller for her husband. 
Since he had then been in a coma for over 2 weeks, he apparently 
could not have directed the preparation of such request at that time or 
that his wife sign it in his behalf. Cf. 35 Comp. Gen. 397; id. 489; 39 
Comp. Gen. 112. In such circumstances and in the absence of any 
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further information, it is our view that a valid and unqualified waiver 
of retired pay was not filed by Mr. Miller and, hence, that at the time 
of his death he was entitled to demand and receive his retired pay. 

Accordingly, the voucher, together with the original documents 
submitted, is returned herewith and such voucher may be certified for 
payment, if otherwise correct. 








[ B-153214 J 






Family Allowances—Separation—Type 2—General Entitlement 


Clause (1) of the family separation allowance provisions in 37 U.S.C. 427(b), 
which authorizes family separation allowance payments to members of the uni- 
formed services when the separation of the member from his dependents is due 
to the restriction on the right of dependents to travel to the member’s permanent 
duty station at Government expense, is the principle statutory authority for 
payment of the allowance and is applicable to all cases, including the special 
class of members assigned to ship duty covered by clause (2) and the special 
category on extended temporary duty referred to in clause (3), and, therefore, 
when members meet the entitlement conditions of clause (1) the special pro- 
visions of clauses (2) and (3) are not for consideration. 











Family Allowances—Separation—Type 2—Ship Duty-—Permanent 
Station Defined 


To entitle members of the uniformed services assigned to vessels to the family 
separation allowance authorized under clause (1) of section 427(b) of Title 37 of 
the United States Code for members separated from their dependents because of 
the restriction on the right of the dependents to transportation at Government 
expense to the member’s permanent duty station, the term “permanent duty 
station” is construed as having reference to either the home port, home yard or 
other shore establishment depending upon where the ship is located. 










Family Allowances—Separation—Type 2—Ship Duty—Permanent 
Station Defined . 


Members of the uniformed services who are assigned to a ship at a home port or 
at another location to which the member’s dependents are not authorized to travel 
under regulations issued pursuant to 37 U.S.C. 406 are regarded as separated 
from their dependents because of the restriction on the right of the dependents to 
transportation at Government expense to the member’s permanent duty station, 
and, therefore, such members are entitled to family separation allowance pay- 
ments. 









Family Allowance—Separation—Type 2—-Ship Duty—Home Port 
Changes 


A Navy member who reports for duty aboard a vessel undergoing conversion 
at the New York Naval Shipyard after the date of official notification that the 
home port would be changed from New York to Long Beach, California, but 
prior to the effective date of the change so that he comes within the restriction 
in paragraph 7000-13 of the Joint Travel Regulations precluding the movement 
of his dependents at Government expense to the New York shipyard after official 
notice of the home port change may be regarded as separated from his depend- 
ents because transportation at Government expense is not authorized, and, 
therefore, the member is entitled to family separation allowance under 37 U.S.C. 
427(b) (1) for the period from October 1, 1963, the effective date of 37 U.S.C. 
427(b). 


Family Allowances—Separation—Dependent Transportation Deter- 
mination—Other Entitlement Effect 


A Navy member whose dependents are not authorized transportation at Govern- 
ment expense to Guam, the home port of the vessel to which the member is 
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assigned, because no family type quarters are available, may be regarded as sepa- 
rated from his dependents because transportation at Government expense is not 
authorized under 37 U.S.C. 406, and, therefore, the member is entitled to the 
family separation allowance authorized under 37 U.S.C. 427(b) (1). 


Family Allowances—Separation—Dependent Transportation Deter- 
mination—Other Entitlement Effect 


While a Navy member is on duty aboard a ship at sea away from its home port 
at Guam to which his dependents are not authorized transportation at Govern- 
ment expense under 387 U.SC. 406, because family type quarters in Guam are 
not available, the member continues to be entitled to the family separation allow- 
ance payment under 37 U.S.C. 427(b)(1) for members whose dependents are 
not authorized transportation at Government expense to the member’s per- 
manent duty station. 


Family Allowances—Separation—Type 2—Ship Duty—Residence 
Near Vessel Location 
















A Navy member whose ship returns from its home port in Guam for repairs at 
its home yard in the United States near where the member’s dependents resided 
while he was assigned to the vessel in Guam because family type quarters were 
not available may not be regarded as separated from his dependents during the 
vessel repairs, and, therefore, the member is not entitled to the family separa- 
tion allowance. 


To the Secretary of Defense, February 12, 1964: 

Reference is made to letter dated January 2, 1964, from the Assist- 
ant Secretary of Defense (Comptroller), requesting decision on sev- 
eral questions in connection with the implementation by the Depart- 
ment of the Navy of the provisions of 37 U.S.C. 427(b), involving 
family separation allowances. The questions are presented in Com- 
mittee Action No. 336 of the Military Pay and Allowance Committee 
of the Department of Defense, as follows: 


QUESTION 1: 

A Navy ship has been undergoing FRAM I conversion at the New York Naval 
Shipyard since December 1962. The home port of this ship has been New York 
since October 1962. On 17 September 1963, official notification was promulgated 
that the home port of the ship would be changed from New York to Long Beach 
effective 1 November 1963. The ship will remain at New York Naval Shipyard 
until January 1964 when it will sail to Long Beach. Members who report to the 
ship for duty on or after 17 September 1963 and who intend to move their de- 
pendents to Long Beach would be precluded by paragraph 7000.13, Joint Travel 
Regulations, from moving their dependents at Government expense to New 
York, as an intent to establish a bona fide residence at New York could not be 
established. 

Would an eligible member who maintains a residence for his dependents, for 
instance, at Boston where they remain, be considered (after the Uniformed 
Services Pay Act of 1963 became effective) to be entitled to family separation 
allowance under clause (1) of 37 U.S.C. 427(b) if he reported for permanent 
ed aboard the ship on or after 17 September 1963 but prior to 1 November 
1963? 

QUESTION 2: 

A member is attached for permanent duty aboard a Navy ship. The home port 
is Guam. He maintains a residence for-his dependents in the United States. 
They do not accompany him to Guam because no family type quarters are avail- 
able and their movement cannot be said to be authorized at Government expense 
under section 406 of title 37. 

Would the member be entitled to family separation allowance under clause 
(1) of 37 U.S.C. 427(b) for all periods of time the ship is at the home port 
(Guam) and so long as the movement of his dependents is not authorized at Gov- 
—— expense to that home port and his dependents reside in the United 

tates. 
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QUESTION 3: 


Would the answer to Question 2. be the same, all of the circumstances being 
identical, for periods when the ship is away from the home port at sea? 


QUESTION 4: 
Would the answer to Question 2. be the same, all of the circumstances being 


identical, for periods when the ship is in its home yard in the United States, 
it having sailed there for repairs? His dependents reside near the home yard. 


In its discussion of the problem, the Military Pay and Allowance 
Committee states that ships undergoing FRAM conversion at a desig- 
nated home port receive a change in home port a few months prior to 
completion of the conversion, which results in a family separation in 
the case of those members who report to a ship under permanent 
change of station orders after the new change in home port has been 
promulgated, but prior to the effective date of such change. In the 
example given, on the basis that a member reports for duty on board 
the ship after notice of the change in home port but before the effec- 
tive date, the Committee suggests that since he is in receipt of official 
information that the home port of the ship will be changed shortly 
he is not authorized to move his dependents to New York in view of 
the provisions of paragraph 7000-13 of the Joint Travel Regulations. 
There is, in fact, a family separation directly resulting from the in- 
ability of the member to move his dependents because their movement 
to New York under the circumstances is not authorized at the expense 
of the United States under regulations promulgated pursuant to 37 
U.S.C. 406, and the Committee expresses the belief that the member 
should be entitled to the family separation allowance under clause 
(1) of 37 U.S.C. 427(b). 

The Committee points out that a member is entitled to the family 
separation allowance under clause (1) of section 427(b), if the move- 
ment of his dependents to his “permanent station” or a place near 
that station is not authorized at the expense of the United States under 
section 406 of Title 37. It refers to paragraph 1150-10 of the Joint 
Travel Regulations, which defines a permanent station as the post 
of duty or official station (including the home port or home yard of a 
vessel insofar as transportation of dependents is concerned) to which 
a member is assigned or attached for duty other than “temporary duty” 
or “temporary additional duty.” 

With respect to question 2, the Committee states that where the 
member's ship is at its home port (Guam) and the movement of 
dependents to that home port is not authorized under 37 U.S.C. 406 
the member should be entitled to family separation allowance under 
the provisions of 37 U.S.C. 427(b) (1). It states further, with respect 
to question 3, that where a ship is at sea there is a possible entitlement 
to the allowance under both clauses (1) and (2) of section 427(b), 
and although a double payment is not authorized, inasmuch as it is 
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necessary that a ship be at sea for a continuous period of more than 
30 days for the member to qualify for allowances under clause (2), 
reliance upon entitlement under clause (1) is more desirable. In 
question 4, which contemplates a situation where the ship is at its 
home yard and the member’s dependents reside at or near that home 
yard, it states that by equating the term “home yard” to “permanent 
station,” pursuant to the definition contained in paragraph 1150-10 
of the Joint Travel Regulations, a conclusion is required that entitle- 
ment of the member to family separation allowance under clause (1) 
of section 427(b) in the situations covered in questions 2 to 4 is not 
authorized if the member’s dependents are residing at or near the 
home yard of the ship. However, it is suggested that entitlement 
under both clauses (1) and (2) should be determined on the basis of 
the fundamental concept that the allowance is to compensate a mem- 
ber for added household expenses incurred at the place where the 
dependents reside as a‘result of the separation of the member from 
his dependents for a substantial period of time. 

Subsection 427(b), Title 387, U.S. Code, provides in pertinent part 
a: follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E—4 (+ years’ or less service) ) who is entitled to a basic al- 
lowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a con- 
tinnous period of more than 20 days and his dependents do not reside at or near 
his temporary duty station. 

The three clauses of section 427(b) have reference to separate and 
distinct reasons for a family separation. Clause (1) relates to in- 
stances where the separation is occasioned by a restriction on the right 
of dependents to travel to a permanent station at Government expense. 
This is a general clause and where entitlement otherwise exists its ap- 
plication is not limited to any particular class of members or to any 
particular duty assignment. Clause (2) relates to the special class of 
members assigned to vessels who are separated from their dependents 
by operational service requirements. Clause (3), while not here in- 
volved, likewise relates to a special category of military personnel who 
are separated from their dependents by operational service require- 
ments. In such circumstances, and while the legislative history is 
silent on the particular point, it seems reasonably clear that if the law 
is to fully accomplish its purpose clause (1) must be viewed as the prin- 
cipal statutory authority for payment of the allowance and applicable 
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in all cases, including cases of members assigned to a vessel, which meet 
the entitlement conditions of that clause. When such conditions are 
met the special provisions of clauses (2) and (3) are not for con- 
sideration. 

In this regard, since most, if not all, naval vessels have home yards 
in the United States and the travel of dependents to the home yards 
ordinarily is not restricted, to apply the term “permanent station” in 
clause (1) as having reference to both the home yard and home port 
of a vessel, without regard to where the ship is actually located, appar- 
ently would operate to deny family separation allowances to all ship- 
based personnel involuntarily separated from their dependents except 
in the special cases coming under clause (2). This would, of course, 
largely defeat what we conceive to be the purpose of the law with 
respect to ship-based personnel whose dependents are not authorized 
to travel to the “permanent station” and who do not reside at or in 
the vicinity of that place. Accordingly, in the case of members as- 
signed to a vessel, we believe that for the purpose of clause (1) the 
term “permanent station” is to be construed as having reference to 
either the home port, home yard, or other shore establishment, de- 
pending upon where the ship is located. 

Since in questions 1, 2 and 3 the member’s ship is at its home port 
or at another location to which the member’s dependents are not 
authorized to travel under regulations promulgated pursuant to the 
provisions of 37 U.S.C. 406, the member would be entitled to family 
separation allowance under 37 U.S.C. 427(b) (1) for the period in- 
volved, effective October 1, 1963. With respect to question 4, since the 
ship is in its home yard and the dependents reside near the home 
yard, the member is not separated from his dependents during that 
period and he is not entitled to family separation allowance. Com- 
pare decision of January 30, 1964, B-151836, 43 Comp. Gen. 527, copy 
enclosed. 

Your questions are answered accordingly. 


[ B-121220 J 


Contracts—Freight Charges—Documentation 


The authority to waive the requirement that Government suppliers furnish 
receipted freight bills to support reimbursement claims for freight charges 
prepaid in amounts less than $25 and included in billings to the Government 
(B-121226, August 2, 1957) may not be extended to cover invoices containing 
charges for prepaid freight in amounts over $25, the receipted freight bills serv- 
ing as documentary evidence to establish that the Government bore the trans- 
portation charges and is the real party in interest in the recovery of over- 
charges or reparations, and unearned freight in loss and damage claims, however, 
if unavailable, there may be accepted the unreceipted freight bill required by 
49 C.F.R. 142.8 and 188.3, certified carrier’s invoice evidencing payment, and a 
copy of the voucher reimbursing the contractor, but when the documents are re- 
tained under a contract records provision, the unreceipted freight bill will be 
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acceptable provided the contractor certifies that freight charges were paid and 
that evidence of payment will be furnished upon request. (B-121220, August 2, 
1957, modified ) 

To the Administrator, General Services Administration, Feb- 
ruary 13, 1964: 


Further reference is made to your letter of June 5, 1962, submitting 
for our consideration the question of the documentation that would 
be required in our audit to support reimbursement to Government 
suppliers of prepaid freight charges paid by them and included in 
their billings to the Government, which matter was the subject of our 
decision, B-121220, dated August 2, 1957. 

As we observed in our letter to you of January 11, 1963, you had 
stated in your letter of June 5, 1962, that in accordance with the 
decision of August 2, 1957, the General Services Administration re- 
quires suppliers “to furnish receipted freight bills in support of their 
invoices which include prepaid freight charges exceeding $25.00.” 
You further state that it has become increasingly difficult to obtain 
this type of documentation because carriers are progressively con- 
verting their billing procedures to machine operations. 

To overcome the difficulty, it is proposed in your letter that invoices 
containing charges in amounts over $25 for prepaid freight be 
processed for payment if the charges appear to be reasonable, stating 
that the basis for determining the reasonableness of the charges would 
vary with the amount of the charges and would include, or be founded 
on, one of the following: 

1. Past experience. 

2. Copies of freight bills submitted by contractor. 

3. Rate checks. 

4. Other information submitted by contractor to substantiate amount claimed. 

In our letter of January 11, 1963, we pointed out that the large 
amount of prepaid freight charges reimbursed suggests a failure to use 
to the maximum extent practicable the prescribed Government bill of 
lading and to convert commercial bills of lading to United States 
Government bills of lading as contemplated by 38 Comp. Gen. 462 
and section 3050.10 of Title 5, General Accounting Office Policy and 
Procedures Manual for Guidance of Federal Agencies. Also, we 
pointed out that the authority granted in the decision of August 2, 
1957, was applicable only to freight charges less than $25 and then 
only to the limited extent set out therein. 

Your proposal appears to be premised upon the theory that our re- 
quirement that receipted freight bills be furnished as a supporting 
document for all prepaid shipments—with the limited exception 
authorized in B-121220, dated August 2, 1957, for freight charges 
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less than $25—is primarily for auditing and accounting purposes. 
That is not the sole nor primary basis for such requirement. The 
mere fact that receipted freight bills are furnished as a supporting 
document does not, of course, establish that the freight charges ap- 
pearing on such bills are correct. 

As a general rule, the person who has borne the expense of trans- 
portation is a proper party to bring an action to recover overcharges 
thereon and, in this respect, the Circuit Court of Appeals for the 
Fifth Circuit held in Gabbert v. Atchison, T. & S. F. Ry. Co., 93 F. 
2d 562, that one who has borne the transportation charges may sue for 
recovery of the excess charges regardless of who initially pays the 
charges to the carrier. See, also, Southern Pacific Co. v. Darnell- 
Taenzer Lumber Co., 245 U.S. 531; Louisville & Nashville R. Co. v. 
Sloss-Sheffield Steel & Iron Co., 295 F. 53, affirmed 269 U.S. 217; 
United States v. Mason & Dixon Lines, Inc., 222 F. 2d 646; Johnson v. 
Atchison, T. & 8. F. Ry. Co., 17 F. Supp. 720; Jennison Bros. & Co. v. 
Chicago & N. W. Ry. Co., 158 N. W. 398; Schreiber Milling & Grain 
Co. v. Chicago Great Western R. Co., 213 I.C.C. 731; Perrine- 
Armstrong Co. v. Erie R. Co., 169 1.C.C. 219; American Smelting & 
Refining Co. v. Director General, 144 1.C.C. 570; Ogden Packing & 
Provision Co. v. Atchison, T. & 8S. F. Ry. Co., 147 .C.C. 341, 355; 
Ayres, Bridges & Co. v. Director General, 61 1.C.C. 339, and Lamb, 
McGregor & Co. v. Chicago & N. W. Ry. Co., 22 L.C.C. 346. 

If the party who has borne the freight charges may bring action 
in the courts or before the Interstate Commerce Commission for re- 
covery of overcharges or reparations, then it follows that the same 
party has the privilege of filing such a claim with the carriers without 
resorting to litigation. Colorado Portland Cement Co. v. Union 
Pacific R. Co., 262 1.C.C. 357; Brabston v. Atlantic C. L. R. Co., 268 
1.C.C. 268; Galveston Cotton Exchange and Board of Trade v. Ala- 
bama & Vicksburg Ry. Co., 206 1.C.C. 401, 404; Egyptian Tie & Tim- 
ber Co. v. Mo.-Ill. R. Co., 176 1.C.C. 354, 357. However, to support 
such a claim the party in interest would have the burden of establishing 
that he in fact bore the expense of transportation by acceptable docu- 
mentary evidence. J. Hamburger Co., Inc. v. Atlantic C. L. R. Co., 
222 I.C.C. 274, 276; Bisbee Linseed Co. v. Baltimore and Ohio R. Co., 
215 I.C.C. 250, 255. Thus, where the shipment moved on prepaid com- 
mercial bills of lading and the Government was the party which had 
actually borne the transportation charges and was the real party in 
interest, it would be necessary for the Government to produce such 
documentary evidence to establish that it bore the transportation 
charges in order to recover from the carrier or to institute litigation. 
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Such evidence would also be necessary to recover unearned freight 
in loss and damage claims involving prepaid shipments in instances 
where the Government was the real party in interest. 

The Interstate Commerce Commission has approved the form of 
the freight bill, prescribing the information to be shown thereon 
which it felt “will enable the consignor or consignee with the aid of 
the published tariff to verify the correctness of the charges which he 
is called upon to pay.” Jn the Matter of Freight Bills, 29 I.C.C. 496, 
497. The Commission has accepted paid freight bills as prima facie 
evidence of the facts shown on their face in reparations cases. Shel- 
bina Milling Co. v. Chicago, B. & Q. R. Co., 208 L.C.C. 95; Boren- 
Stewart Co. vy. Atchison, T. & S. F. Ry. Co., 216 L.C.C. 255, 258; A. RB. 
Cole & Sons v. Missouri Pacific R. Co., et al., 206 I.C.C. 313. Since 
the paid freight bill thus generally enabled verification to be made of 
the correctness of the charges billed and established prima facie pay: 
ment to the carrier of its charges, contractors claiming reimburse- 
ment of such charges were generally required to furnish said paid 
freight bills. These bills, together with the voucher and check evidenc- 
ing the Government’s payment to the contractor, generally suffice to 
establish that the Government bore the transportation charge and was 
the real party in interest entitled to recover overcharges or make claim 
for unearned freight in loss and damage cases. The receipted freight 
bill might also be necessary to support loss and damage claims by the 
Government as the real party in interest. 

In order to evaluate the problem which you state is arising, inquiries 
were addressed to your Regional Offices and upon receipt of the re- 
sponses an investigation was conducted at the Regional Offices at 
Denver and Dallas because the volume of the transactions in question 
appeared substantially greater at those points than at other offices. 
It was observed in the course of such investigation that when a nota- 
tion was placed on the purchase orders that the receipted freight bill 
must be furnished in support of the vendor’s bill, which practice was 
followed at your Dallas office, that the necessity of writing for freight 
bills was reduced. We believe that if this procedure is followed in 
all Regional Offices it will help in securing the freight bills and allevi- 
ate the necessity of subsequently requesting such supporting docu- 
ments. 

We can appreciate that in certain instances a receipted freight bill 
cannot be furnished, even though a request is made for one. The pro- 
duction of the paid freight bills is not the only method of proving the 
payment of freight charges “but like other facts sought to be estab- 
lished, proof of payment is allowable by other methods.” See A. B. 
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Cole & Sons v. Missouri Pacific R. Co., cited above, at page 323. How- 
ever, freight bills not receipted do not establish a prima facie show- 
ing of payment. Shelbina Milling Co. v. Chicago, B. & Q. R. Co., 
cited above, at page 99. Under the extension of credit arrangements 
to shippers, it is understood that no receipted freight bills are furn- 
ished shippers, but the carriers still are required to furnish freight 
bills (unreceipted). 49 C.F.R. 142.8 and 188.3. Under such circum- 
stances, we could not properly require a receipted freight bill (which 
the contractor does not have) to substantiate the contractor’s claim for 
reimbursement of the freight charges paid by him, but the freight bill 
(unreceipted), some evidence that such freight bill has been paid by 
the contractor, together with a copy of the voucher reimbursing the 
contractor should suffice to enable the United States to establish that 
the Government is the party in interest to recover overcharges and re- 
ceive payment on loss and damage items. 

Accordingly, you are advised that in cases where the contractor is 
unable to furnish a receipted freight bill in support of his voucher for 
reimbursement of freight charges paid, we will accept in lieu thereof 
the unreceipted freight bill of the carrier, together with a copy of the 
carrier’s invoice to him covering such bill among others, and a certi- 
fication that such bill has been paid. Also, where reimbursement is 
made pursuant to a contract requ'ring the contractor’s retention of 
records for a period not less than three years, the unreceipted freight 
bill will be acceptable, provided the contractor certifies that the freight 
charges have been paid, and that evidence in support of such certifica- 
tion of payment will be furnished upon the request of the Government. 

In the circumstances, since we feel that the receipted freight bill 
is @ necessary supporting document to best protect the interests of the 
United States as the real party in interest, the proposal suggested by 
you is not approved and the procedure set forth in B-121220 of Au- 
gust 2, 1957, except as specifically modified herein where a contractor 
cannot furnish a receipted freight bill, should be continued. We sug- 
gest modification of your regulations to accord with the holding 
herein. 


[ B-152864 J 


Travel Expenses—Military Personnel—Reservists—Travel Incident 
to Hospitalization 


Mileage, or transportation requests and meal tickets, or per diem for the travel 
of members of Reserve components of the uniformed services incident to hos- 
pitalization, rehospitalization, and return home not having been authorized under 
10 U.S.C. 3687, 3721 (Army), 6148(a) and (b) (Navy), 8687, 8721 (Air Force), 
and 32 U.S.C. 318 (National Guard), providing disability benefits for the mem- 
bers, the Joint Travel Regulations may not be amended to provide travel allow- 
ances at Government expense, the transportation and subsistence costs not being 
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considered “pay and allowances” under the acts of June 20, 1949, and Septem- 
ber 7, 1962, prescribing the disability benefits. 

Travel Expenses—Military Personnel—Reservists—Travel Incident 
to Hospitalization 


Members of the Army and Air Force Reserve, and National Guard qualifying for 
the disability benefits prescribed by 10 U.S.C. 3722 and 8722, and 32 U.S.C. 319, 
having been authorized necessary transportation incident to hospitalization, re- 
hospitalization and return home when discharged from the hospital, the Joint 
Travel Regulations may be amended to authorize travel allowances consistent 
with the general authority for travel and transportation allowances provided in 
37 U.S.C. 404. 


To the Secretary of the Air Force, February 13, 1964: 


Reference is made to letter of October 24, 1963, from the Assistant 
Secretary of the Air Force forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee, assigned PDTATAC Con- 
trol No. 63-21, requesting decision whether the Joint Travel Regula- 
tions may be amended to provide for mileage or transportation re- 
quests and meal tickets, or per diem, as appropriate, for the travel of 
all or any of the members of the Reserve components of the uniformed 
services incident to hospitalization, rehospitalization, and return to 
their homes, upon discharge from hospitalization when such members 
are otherwise entitled to the disability benefits under the cited pro- 
visions of law. 

Sections 3687, 3721 (Army), 6148 (a) and (b) (Navy), 8687 and 
8721 (Air Force) of Title 10, U.S. Code, provide, in substance, that 
a member of a Reserve component is entitled to “pay and allowances, 
pensions, and other compensation” provided by law or regulation for 
a member of a Regular component, including hospital benefits, when- 
ever (1) he is called or ordered to active duty for a period of more 
than 30 days and is disabled in line of duty from disease while so 
employed, or (2) he is called or ordered to active duty, or to perform 
inactive duty training, for any period of time, and is disabled in line 
of duty from injury while so employed. Similar statutory provisions 
pertaining to members of the National Guard are contained in 32 
US.C, 318. 

In addition to the benefits mentioned above, sections 3722 and 8722 
of Title 10, U.S. Code, and section 319 of Title 32, U.S. Code, pre- 
scribes additional hospital benefits for certain members of the Army 
and Air Force Reserve and members of the National Guard who are 
otherwise qualified under those provisions of law and tliose sections 
specifically authorize “necessary transportation incident to his hos- 
pitalization, rehospitalization and return to his home when he is dis- 
charged from the hospital.” The source statute for this authority is 
the act of June 15, 1936, 49 Stat. 1507, 32 U.S.C. 164a (1952 Ed.). A 
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member of the Naval Reserve or Marine Corps Reserve who is other- 
wise entitled to the disability benefits of section 6148(d) of Title 10, 
U.S. Code, is entitled under express provisions of that section to 
“necessary transportation and subsistence incident to treatment and 
return to his home upon discharge from treatment.” This authority 
is derived from section 304 of the Naval Reserve Act of 1938, 52 Stat. 
1175, 1181, 34 U.S.C. 855¢ (1952 Ed.). 

The Assistant Secretary states that the varying language used in the 
statutory provisions, as well as the absence of language, with respect 
to travel and transportation allowances raises many questions whether 
varying entitlements for personal travel were in fact intended. A 
literal interpretation of the statutes, as is stated, would require 
widely divergent entitlements with all of the attendant administrative 
problems of selecting the proper entitlements in each case. The Assist- 
ant Secretary expresses the view that it would appear reasonable to 
afford the same entitlements for transportation and subsistence to all 
of the members here involved incident to hospitalization, rehospitali- 
zation and return home. Regulations governing the payment of dis- 
ability benefits to members of the Reserve components generally are 
contained in paragraphs 50156-50157, Air Force Manual 177-105; 
paragraph 044750, Navy Comptroller Manual, and paragraphs 20-44, 
Army Regulations 37-104. 

The disability benefits authorized in sections 3687, 3721, 6148 (a) 
and (b), 8687 and 8721 of Title 10, U.S. Code, and section 318 of 
Title 32, U.S. Code, are derived from the act of June 20, 1949 (Public 
Law 108), 63 Stat. 201, 34 U.S.C. 855c-1 (1952 Ed.). In considering 
a case involving a claim for reimbursement for travel of a member of 
the U.S. Marine Corps Reserve from his home to the hospital and re- 
turn incident to an injury received by him while on inactive duty 
training, we held in decision of October 9, 1961, B-147155, copy en- 
closed, that the costs of transportation and subsistence are not “pay 
and allowances” for the purposes of 10 U.S.C. 6148(a) mentioned 
above, for the reason that: 


Since you were injured while on inactive duty training you were entitled under 
the provisions of 10 U.S.C. 6148(a) to the same hospital benefits and “pay and 
allowances” as if serving on active duty. The term “pay and allowances” as 
used in that law, however, has been applied as having reference only to the direct 
and fixed amounts of money provided by law in consideration of and as com- 
pensation for personal services. The costs of transportation and subsistence 
incident to travel are expenses and payments made on account of such expenses 
represent reimbursement of the costs so incurred and, therefore, are not pay and 
allowances for the purposes of 10 U.S.C. 6148 (a). 


There is for noting, however, that section 6(d) (10 U.S.C. 3687 and 
8687), section (e) (10 U.S.C. 6148) and section 8(a) (32 U.S.C. 318) 
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of the act of September 7, 1962, Public Law 87-649, 76 Stat. 451, which 
codified and enacted Title 37 of the U.S. Code, amended sections 3687, 
6148 (a) and (b) and 8687 of Title 10, and section 318 of Title 32, by 
striking out the words “pay and allowances.” The disability benefits 
of those sections (Public Law 108) as applicable to pay and allow- 
ances, are now contained in 37 U.S.C. 204 (g), (h) and (i). We find 
nothing in the legislative history of the latter act, however, which 
would warrant a conclusion that the term “pay and allowances” as 
used in 87 U.S.C. 204(g), (h) and (i) represents a substantive 
change from that term as used in the provisions of the 1949 law. See 
section 12(a) of the act of September 7, 1962, 76 Stat. 497, 87 U.S.C. 
prec. 101 note. 


In the absence of express statutory authority authorizing travel and 
transportation allowances for necessary travel incident to hospital- 
ization, rehospitalization, and return home, for members otherwise en- 
titled to the benefits of 10 U.S.C. 3687, 3721, 6148 (a) and (b), 8687, 
8721, or 32 U.S.C. 318, there appears to be no authority to amend the 
Joint Travel Regulations to provide for travel allowances at Govern- 
ment expense to members in this category. 

With respect to members covered by 10 U.S.C. 3722, 6148(d), 8722 
and 32 U.S.C. 319, the Joint Travel Regulations may be amended to 
authorize travel allowances consistent with the general authority 
under 37 U.S.C. 404 so long as those provisions are not in conflict with 
the specific statutory provisions governing travel and transportation 
allowances for members in this category. In this connection, see deci- 
sion of July 18, 1958, B-136059, copy enclosed, wherein it was pointed 
out that, under the provisions of 10 U.S.C. 3722(b) (4), mentioned 
above, commuted mileage is not payable to a member who is otherwise 
qualified for the disability benefits under that provision. 


[ B-152624 J 


k'unds—Revolving—Availability—Printing 


The cost of compilation and publication of a 100-year history of the Bureau of 
Engraving and Printing to commemorate the centennial anniversary of its 
establishment (31 U.S.C. 416) may not be charged as an administrative expense 
to the Bureau’s revolving fund authorized by the act of August 4, 1950 (31 
U.S.0. 181), the printing of the history not being essential to the industrial 
and service nature of the work of the Bureau or the services requisitioned by 
other agencies, and neither the enabling act, nor thé act of 1950 authorizing 
the dissemination of information, the printing of the history is precluded by 
the act of March 3, 1905 in the absence of specific Congressional authority, and, 
therefore, the Bureau’s revolving fund is not available to meet the cost of 
compiling and publishing its history. 
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To the Secretary of the Treasury, February 14, 1964: 

Reference is made to a letter, with attachment, dated December 20, 
1963, from your General Counsel to a member of our staff regarding 
the matter of the cost of compilation and publication of the 100-year 
history of the Bureau of Engraving and Printing being charged to 
the Bureau’s revolving fund as an administrative expense. 

The Bureau of Engraving and Printing was established by order 
of the Secretary of the Treasury under the general powers conferred 
by section 2 of the act of July 11, 1862, 12 Stat. 532, Ch. 142, now 
section 3577, Revised Statutes (31 U.S.C. 416) which provides, in part, 
as follows: 

The Secretary of the Treasury may cause notes to be engraved, printed, and 
executed, at the Department of the Treasury in Washington, and under his 
direction, * * * and he may purchase and provide all the machinery and ma- 
terials, and employ such persons and appoint such officers as are necessary 
for this purpose. 

Until July 1, 1951, about two-thirds of the work required to be 
done by the Bureau was financed by annual appropriations made di- 
rectly to the Bureau. Major costs of the remaining third of the work 
were financed by reimbursements from agencies for whom the Bu- 
reau performed work. Subsequent to June 30, 1951, a business-type 
budget and revolving-fund method of financing the operations of the 
Bureau was established, as authorized by the act of August 4, 1950, 


64 Stat. 408, Ch. 558, 31 U.S.C. 181, 18la-e. That act provides, in 
part, as follows: 


* * * That whenever any work or services are requisitioned from the Bureau 
of Engraving and Printing, Treasury Department (hereinafter referred to as the 
“Bureau”), the requisitioning agency shall make payment therefor from funds 
available to it for such purposes at prices deemed by the Secretary of the 
Treasury (hereinafter referred to as the “Secretary”) to be adequate to recover 
the amount of direct and indirect costs of the Bureau, including its administra- 
tive expenses, incidental to performing the work or services requisitioned. Re- 
quisitioning agencies shall make payment to the Bureau promptly on the basis 
of bills rendered by the Bureau. 

Sec. 2(a) There is hereby established, as of July 1, 1951, a Bureau of Engrav- 
ing and Printing Fund (hereinafter referred to as the “fund”). * * * 

. * * = . * a 

(d) The fund shall be available without fiscal-year limitation for financing all 
costs and expenses of operating and maintaining the Bureau subsequent to 
June 30, 1951. 


As set forth above, payment made by agencies under section 1 of 
the act of August 4, 1950, 31 U.S.C. 181, shall be at prices deemed 
adequate to recover the costs of the Bureau “incidental to” performing 
the work or services requisitioned and under section 2(d), 31 U.S.C. 
181a(d), the revolving fund is made available for financing the costs 
and expenses of “operating and maintaining” the Bureau. However, 
neither section 3577 of the Revised Statutes nor the act of August 4, 
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1950, contains provision for the dissemination of information or for 
the printing of a history of the Bureau. 

The operations of the Bureau are essentially of an industrial and 
service nature. It is a manufacturing establishment which designs, 
engraves, and prints currency, public debt and other securities, post- 
age and revenue stamps, and other classes of engraved work for the 
benefit of Government agencies such as the Office of the Treasurer of 
the United States, the Internal Revenue Service, the Bureau of Public 
Debt, the Post Office Department, and the Federal Reserve System. 

It is our view that the preparation and publication of a 100-year 
history of the Bureau to commemorate the centennial anniversary of 
its establishment may not be considered as incidental to the perform- 
ance by a manufacturing establishment of work or services requisi- 
tioned by other Government agencies. Such action is essentially the 
dissemination of information which is not authorized by either section 
3577 of the Revised Statutes, or the act of August 4, 1950, nor may such 
authority be implied therefrom. 

In a number of cases other Government departments and agencies 
that have celebrated similar anniversaries, which in some instances in- 
cluded the publishing of a history commemorating their establishment, 
have brought the matter to the attention of and obtained the approval 
of the appropriate Congressional committees. We have found no 
evidence that the Bureau either advised or sought the approval of any 
Congressional committee regarding the publishing of a 100-year his- 
tory commemorating its establishment. 

As stated in your General Counsel’s letter, the history would serve 
as a source of information for present employees and could be an aid 
in the handling of certain administrative matters of the Bureau. 
While this may be true, the format and general context of the book in 
our opinion are those of a history rather than an operating type man- 
ual and such administrative benefits as may be obtained from the 
history are considered to be merely incidental. Also, it appears that 
almost every department and agency in the Government would derive 
similar benefits from a history such as the one under consideration. 
The cost of publishing histories of numerous departments and agencies 
of the Government based on an administrative determination that the 
department or agency would derive certain benefits therefrom could 
result in substantial expenditures without the exercise of Congressional 
control or guidance. We believe it is for the purpose of controlling 
such expenditures that Congress has granted specific authority to dis- 
seminate information only to certain departments and agencies. That 
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other departments and agencies have recognized such Congressional 
control is evidenced by the fact that a number of departments and 
agencies have sought Congressional approval prior to publishing his- 
tories commemorating their establishment. 

Also for consideration are the provisions of section 1 of the act of 
March 3, 1905, 33 Stat. 1249, Ch. 1484, 44 U.S.C. 219a, which provides 
as follows: 


Hereafter no book or document not having to do with the ordinary business 
transactions of the Executive Departments shall be printed on the requisition 
of any Executive Departments or unless the same shall have been expressly 
authorized by Congress. 

The legislative history of the act of March 3, 1905, as evidenced by 
the debate in the House of Representatives on the bill, H.R. 19150, 
Fifty-Eighth Congress shows that the reason for its enactment was 
that executive departments had spent appropriated funds for printing 
that was not in the ordinary course of the departments’ business and 
was not essential to the work of the departments. Congress felt that 
the money it appropriated for printing the regular work and reports 
of the departments was being misapplied and the proposed legislation 
was necessary to prevent such unauthorized expenditures in the future. 
See 39 Cong. Rec. 3689, 3781, 3782, 3813, and 3989. 

We do not believe that compiling and publishing the 100-year history 
of the Bureau to commemorate the centennial anniversary of its estab- 
lishment was in the ordinary course of the Bureau’s business or was 
essential to its work. Therefore, the printing thereof would be pre- 
cluded by the provisions of section 1 of the act of March 3, 1905. 

In view of the foregoing, it is our conclusion that the revolving fund 
is not available to meet the cost of compiling and publishing the 100- 
year history of the Bureau without authorization by the Congress. 


[ B-153183 J 


Pay—Retired—Annuity Elections for Dependents—Marital Status 


A member of the uniformed services whose marital status on November 25, 1957, 
the date he elected to receive reduced retired pay to provide an annuity for his 
wife under 10 U.S.C. 1431-1446, was in question, his wife having secured a 
Mexican divorce and a court of competent jurisdiction having refused to declare 
the member’s marriage on August 12, 1944 valid, did not have a proper beneficiary 
at the time he became entitled to retainer pay, and the subsequent California 
divorce and remarriage of the parties in 1963 not having validated the 1944 
marriage, the member did not have a spouse on August 18, 1959 when he became 
entitled to retainer pay, and deductions for the annuity elected need not be con- 
tinued on the basis of possible future validation of the 1944 marriage and refund 
should be made of the deductions withheld from the retainer pay of the member. 
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To Commander M. L. Conner, Department of the Navy, Feb- 
ruary 14, 1964: 


By second indorsement dated December 31, 1963, the Comptroller 
of the Navy forwarded your letter of December 2, 1963, requesting a 
decision whether, under the circumstances in the case of John Arthur 
Dodd, 311 87 49, SDC, USNFC, Augustine Dodd is a proper bene- 
ficiary under the Retired Serviceman’s Family Protection Plan. The 
request for decision was assigned Submission No, DO-N-741 by the 
Department of Defense Military Pay and Allowance Committee. 

The following is a brief statement of the pertinent facts of the 
case. On November 25, 1957, John A. Dodd made an election to 
receive a reduced amount of retired pay to provide an annuity for 
a wife, Augustine, and adopted daughter, Gwendolyn Hill, under 
the Uniformed Services Contingency Option Act of 1953 (now Re- 
tired Serviceman’s Family Protection Plan) 10 U.S.C. 1431-1446. He 
certified that he had married Augustine on August 12, 1944, following 
her Mexican divorce on July 4, 1944. At the time he executed the 
election form Dodd was informed that, because of her Mexican divorce, 
Augustine would not be recognized as his lawful wife and an eligible 
beneficiary under his election unless he obtained a judgment from a 
court of competent jurisdiction declaring that his marriage to her on 
August 12, 1944, was valid. 

Effective August 17, 1959, Dodd was transferred to the Fleet Re- 
serve and, although there was no evidence that his marriage had been 
validated, monthly deductions for the annuity elected were estab- 
lished on a tentative basis pending determination as to the validity of 
the marriage. On August 25, 1960, the member certified that 
Gwendolyn Hill was no longer in their care and custody and that her 
adoption would not be accomplished. 

By letter dated August 1, 1962, the Chief of Naval Personnel was 
advised by Dodd’s attorney that because of defective publication of 
summons and failure to mail a copy of the summons and complaint 
to the former husband, it was impossible for him to “domesticate” 
Augustine’s Mexican divorce and that the complaint seeking such 
action had been taken “off calendar.” She proceeded to obtain a 
decree of divorce from her first husband in California, which became 
final May 18, 1962. Subsequently, in an action for annulment 
brought by Dodd against Mrs. Dodd, the Superior Court of the State 
of California for the City of Los Angeles, in an order dated June 24, 
1963, found, among other things, that : 
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The Court finds for the purposes of this hearing, that the parties are validly 
married, that by reason of his participation in helping defendant obtain a 
Mexican divorce July 4, 1944 and marrying in reliance thereon, plaintiff is 
estopped to assert that the parties are not validly married. 


The parties were referred to the Court of Conciliation, became recon- 
ciled and went through another marriage ceremony on September 6, 
1963. 

On this state of the record you request decisions on the following 
questions : 

a. In view of the finding in enclosure (4) [court order dated June 24, 1963, 
quoted in pertinent part above], as it considered, for purposes of the RSFPP, 
that Augustine Dodd was the member’s lawful wife on 18 August 1959? 

b. If the answer to the above question is negative, may deductions for enclos- 
ure (1) [election of options] be stopped and refunded from 18 August 1959, on 
the basis that Augustine Dodd was not an eligible beneficiary on that date and 
that such determination will not be affected by any future action to validate the 
marriage of 12 August 1944? 

c. If the answers to both of the above questions are negative, is it required 
that deductions be continued until the member’s death, or the termination of 
his marriage to Augustine by her death, or by divorce, whichever is earlier, on 
the basis that either party might, at any future date, obtain a court order vali- 


dating the marriage of 12 August 1944? It is conceivable that Mrs. Dodd 
could have the marriage validated even after the member's death. 


While the California court found for the purposes of the hearing on 
the annulment of his marriage of August 12, 1944, that Dodd was 
estopped to assert that he was not validly married to Augustine be- 
cause of his helping her obtain a Mexican divorce and marrying her 
in reliance thereon, such determination did not validate the marriage 
as against third parties. The decision, based on the law of California 
(section 1962, Code of Civil Procedure, Subdivision 3) and cases such 
as In re Dawis Estate, 101 P. 2d 761 (1940) ; Harlan v. Harlan, 161 P. 
2d 490 (1945) and Spedlens v. Spellens, 317 P. 2d 613 (1957), merely 
held that Dodd was estopped to have the marriage declared a nullity. 
The theory is that the marriage is not made valid by reason of the 
estoppel but that the estopped person may not take the position that 
the divorce or latter marriage was invalid, the parties in a contest 
between themselves being estopped by their prior conduct to challenge 
the validity of the divorce decree. The Federal Government or a 
State, however, would not be estopped from challenging the validity 
of such foreign divorce decree when their interests might be adversely 
affected. See Petition of 7 affel,49 F. Supp. 109 (1941), and 12 A.L.R. 
2d 7384. The member’s marital status on November 25, 1957, date of 
election, was subject to challenge and was so challenged by the naval 
authorities. The 1944 marriage was not validated and the subsequent 
California divorce and the remarriage of the parties in 1963 do not 
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have the effect of validating the 1944 marriage. Hence, it is concluded 
that on the date Dodd became entitled to retainer pay, August 18, 
1959, Augustine was not his “spouse” within the meaning of that term 
as used in the 1953 act. Accordingly, question a is answered in the 
negative. 

Since the marriage of August 12, 1944, was not validated and there 
is thus no evidence that on the effective date of Dodd’s entitlement to 
retainer pay he had a spouse within the meaning of the law, there is 
no basis for continuing to make deductions from such pay to provide 
an annuity for Augustine Dodd and the amount withheld from August 
18, 1959, should be refunded. Since the court action instituted in 1962 
seeking a determination that the Mexican divorce decree was valid was 
dismissed on advice of counsel because of what he regarded as a fatal 
defect in the divorce proceedings with respect to service of summons, 
it appears unlikely that a second attempt to secure such determination 
will be made or, if made, that it will be successful. Questions } and ¢ 
are answered accordingly. 


[ B-153234 J 


Pay—Retired—Annuity Elections for Dependents—Revocation— 
Time Limitation 


A member of the uniformed services placed on the Temporary Disability Retired 
List effective August 3, 1963, whose election on June 3, 1960, under the Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to purchase an 
annuity for both his wife and child and to receive a reduced amount of retired 
pay was an unauthorized combination of options without legal effect, and whose 
revocation on October 10, 1960 of a second election filed on August 4, 1960, in favor 
of his wife, was made less than 3 years before he became entitled to retired pay 
had an effective annuity election in force on August 3, 1963, and the deductions 
made from his retired pay were proper, the members’ first election having no 
legal effect, the subsequent election was an original election which governs his 
rights, the act of October 4, 1961 (10 U.S.C. 1431(c)) providing that a revocation 
filed less than 3 years before entitlement to retired pay is ineffective. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, Febru- 
ary 17, 1964: 


By first indorsement dated January 7, 1964, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter dated 
October 4, 1963, with enclosures, submitting for advance decision a 
voucher in the amount of $36.87 stated in favor of Sergeant First 
Class Howard C. Defoe, RA 34 364 242, retired, representing the 
amount by which his retired pay was reduced for the period from 
August 3 through August 31, 1963, under the provisions of the Re- 
tired Serviceman’s Family Protection Plan, codified in 10 U.S.C. 
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1431-1446. You request a decision as to whether the election has been 
correctly established. The request was assigned No. DO-A-742 by 
the Department of Defense Military Pay and Allowance Committee. 

10 U.S.C. 1436 provides that the reduction in the retired pay of any 
person who elects an annuity under the Retired Serviceman’s Family 
Protection Plan shall be computed as of the date when the member 
concerned becomes eligible for retired pay. You say that Sergeant 
Defoe was placed on the Temporary Disability Retired List effective 
August 3, 1963, and that his election has been established as option 
(1) in combination with option (4) at the rate of 14 of the member’s 
reduced retired pay. 

The record shows that Sergeant Defoe executed DA Form 1041 on 
June 3, 1960, electing options (1) and (2) in combination with option 
(4) at the rates of 14 and \% of his reduced retired pay. In addition, 
in the spaces provided therefor, he checked the 1% rate and 14 rate 
pertaining to options (1) and (2) only. Option (1) provided an 
annuity payable to the member’s surviving spouse and option (2) 
provided an annuity payable to his surviving child, each in his own 
right. Sergeant Defoe had completed 17 years, 3 months and 3 days 
of service at the time for basic pay purposes. By letter dated July 22, 
1960, The Adjutant General, Department of the Army, informed 
the member’s commanding officer that the amount of the combined 
annuities could not exceed 50 percent of the amount of the member’s 
reduced retired pay and that the options selected could not be split. 
As a result of the request for information as to the options and per- 
centage of participation desired, Sergeant Defoe, on August 4, 1960, 
filed a second application in which he elected options (1) and (4) at 
the rate of 14 of his reduced retired pay. A third application was 
filed by the member on October 10, 1960, electing not to participate 
in the plan. 

Under the provisions of 10 U.S.C. 1431 and 1434 a member on 
active duty is permitted to elect, prior to the completion of 18 years 
of service, to receive a reduced amount of any retired pay which he 
might be awarded in order to provide certain annuities after his 
death in a retired status for his surviving spouse and child, each in 
his own right or in certain combinations. The member could modify 
or revoke such an election at any time prior to his retirement except 
that such modification or revocation was not effective if he became 
entitled to retired pay within 5 years after the date of such modifica- 
tion or revocation. The act of October 4, 1961, Public Law 87-381, 
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75 Stat. 810, 10 U.S.C. 1431, made certain changes in the Retired 
Serviceman’s Family Protection Plan. The time for changes or 
revocations to become effective was reduced from 5 years to 3 years 
in advance of retirement. 10 U.S.C. 1431(c), as amended, provides 
that the change or revocation is not effective “if made less than 3 
years before the first day for which retired or retainer pay is granted.” 

Under 10 U.S.C. 1434(b), options (1) and (2) were authorized to 
be selected, either singly or combined, in combination with option (4) 
by the member. It has been held that if an attempted election does 
not embody an unauthorized combination of options and is otherwise 
proper except that it is silent as to the amount of the desired an- 
nuity, it is nevertheless a valid election and may be clarified by the 
member; that if he should die without taking such action, his intent 
in executing it—presumed or otherwise proved—will govern. Also, 
it has been held that if an attempted election is otherwise proper 
except that it contains some patent ambiguity as to the amount of 
the desired annuity, it is a valid election and the member’s presumed 
intent in executing it will govern should he die without clarifying the 
matter or should he refuse to clarify it and attempt to rescind. See 
39 Comp. Gen. 481, 483, and the decisions there cited. 

While the election form signed by Sergeant Defoe on June 3, 1960, 
evidenced an intent to purchase an annuity for both his wife and 
his child, the former to be twice the latter in amount, there is nothing 
in the law which permits a combination of options (1) and (2) with 
(4) and (1) and (2) without (4). They are listed in the form as 
alternates to each other and he selected both alternatives. Since the 
election form signed on June 3, 1960, contains the only information 
which is available as to this matter and his actual intent as to whether 
option (4) was to be part of his election cannot be determined there- 
from, there is no way of giving effect to such election. In the cir- 
cumstances, the election must be viewed as without legal effect. His 
subsequent election on August 4, 1960, in favor of his wife, was an 
original election and, since it was filed before he completed 18 years 
of service, his rights are governed by that election. The election 
form signed on October 10, 1960, was, in effect, a revocation of the 
August 1960 election, but since it was filed less than 3 years before 
he became entitled to retired pay, it did not become effective. 

Accordingly payment on the voucher transmitted with your letter 
is not authorized and such voucher will be retained here. 
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[[B-153075] 


Public Health Service—Health Research, Etc.—Communication 
Activities 

Funds appropriated to carry out research, training, and other activities in the 
medical and related sciences pursuant to section 301 of the Public Health Service 
Act, 42 U.S.C. 241 (Supp. IV), for the protection and improvement of the Na- 
tion’s health, may be used to make grants-in-aid for activities designed to con- 
tribute to more effective communication in the health field, section 301(h) of the 
act authorizing, upon recommendation of the National Council, the adoption of 
additional means to carry out the activities authorized by section 301, and, there- 
fore, the communication research activities, relating to the general purposes of 
section 301, may be supported from appropriated funds, however, where doubt 
exists as to a particular type of communication the matter of supporting the 
activity by grants-in-aid should be submitted to the Congress. 


To the Secretary of Health, Education, and Welfare, March 4, 1964: 


Reference is made to your letter of December 10, 1963, with en- 
closure, requesting our decision as to whether funds appropriated to 
the Public Health Service to carry out the purposes of section 301 and 
related provisions of the Public Health Service Act may be used to 
support by grant certain health communication activities described 
hereinafter. — 

There accompanied your letter a memorandum to you dated Decem- 
ber 2, 1963, from the Surgeon General of the Public Health Service, in 
which he states that more effective utilization of the results of health 
research will require greater Federal support of a variety of efforts 
by nongovernmental organizations. Such support, he says, is re- 
quired not only to improve the scope and adequacy of the traditional 
method of communication, viz., the scientific journal, but also te ex- 
plore the use by scientists, health practitioners, and others of elec- 
tronic storage and retrieval systems in securing ready access to a large 
volume of comprehensive and reliable information such as that related 
to drugs. He states further that better methods for communicating 
the results of research to practitioners and members of the public will 
need to be explored. 

In support of these views, the Surgeon General refers to a message 
of February 7, 1963, from President John F. Kennedy to the Con- 
gress, relative to a health program, and quotes therefrom, as follows: 

“* * * [T]he accumulation of knowledge through research is of little use unless 
communicated in useful form to those who need to use it—to other scientists, 
educators, practitioners, administrators, and the public. There is now wide 
recognition that improved scientific communication is an urgent goal, and action 
is being taken * * *. I have asked the Department of Health, Education, and 
Welfare to take the lead in developing new methods and systems of utilizing 
and making effectively available more health research results and informa- 
tion * * *.” H. Doc. No. 60, 88th Cong., Ist Sess. 9 (1963). 
and to statements by the House and Senate Committees on Appropri- 
ations, during consideration of appropriations to the Public Health 
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Service, relative to the communication of health research findings, as 
follows: 


“The [House Appropriations] Committee has on several occasions expressed 
grave concern over the lack of adequate communication of the results of medi- 
eal research. Conventional systems for the organization, storage, retrieval, and 
dissemination of medical information are becoming increasingly strained and 
over-loaded. The constantly accelerating pace of medical research and the 
resulting proliferation of publications, reporting, the result of this research, 
make it difficult to cope with the problems of finding, correlating, and making 
accessible for use the new masses of data. * * * [T]he Committee will expect 
the Public Health Services [sic] to develop specific proposals in the overall field 
of communication of bio-medical information.” H. Rept. No. 1488, 87th Cong., 
2d Sess. 44-45 (1962). 

“The [Senate Appropriations] Committee will expect that the funds which are 
provided in the several appropriations for the Public Health Service under this 
bill [Department of Labor, and Health, Education, and Welfare and Related 
Agencies Appropriation Bill, 1964, H.R. 5888] will be used to the maximum ex- 
tent possible to further meaningful effort in improving the management of sci- 
entific and technical information and in solving the problems of health com- 
munications.” §S. Rept. No. 383, 88th Cong., Ist Sess. 34 (1963). 


To illustrate the situations in which the Public Health Service pro- 
poses to make grants for activities designed to contribute to more 
effective communication in the health field, the Surgeon General 
sets forth three examples with explanatory comments which may be 
briefly summarized as follows: 

1. Grants for the financial support of nongovernment, noncommer- 
cial, scientific and technical publications as evidenced by the declara- 


tion of policy of August 1, 1963, by the Federal Council for Science 
and Technology. These publications are said to provide a forum for 
coordinating otherwise divergent research findings, and thus not only 
guard against unnecessary duplication of research, but enable those 
engaged in the field to keep abreast of current developments. 

2. Grants to institutions for research in the utilization of electronic 
and other devices for handling biomedical and related information so 
that the large masses of information involved in medical research or 
service can be superintended. One of the problems, it is said, is 
whether scientists can develop a computer-based system for recording 
chemical and biological data in a manner suitable to studying the 
interrelationships between the data. Such research, it is said, is neces- 
sary to begin the mechanization of a total system which otherwise 
would be too expensive and cumbersome to establish or continue. The 
purpose of the coding system would be to render chemical and bio- 
logical information into a form in which the structure is uniform and 
the vocabulary controlled. 

3. Grants to institutions for research in developing new communica- 
tion techniques of transmitting recently acquired scientific knowledge 
to the practicing medical community. It was stated that the galaxy 
of modern electronic techniques for communication presents promising 
possibilities for reaching practicing physicians. Preparatory to the 
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use of such techniques, however, it is stated to be necessary to learn 
more about the effect upon practicing physicians of various media 
and methods. By these means, it is planned to develop and support 
by grant, new communication techniques to achieve that practitioner 
awareness of research findings which assures more effective prevention, 
treatment and control of the diseases of man. 

Section 301 of the Public Health Service Act, 58 Stat. 691, as 
amended, 42 U.S.C. 241 (Supp. IV), reads, as follows: 

The Surgeon General shall conduct in the Service, and encourage, cooperate 
with, and render assistance to other appropriate public authorities, scientific 
institutions, and scientists in the conduct of, and promote the coordination of, 
research, investigations, experiments, demonstrations, and studies relating to the 


causes, diagnosis, treatment, control, and prevention of physical and mental 
diseases and impairments of man * * *. 


To carry out the foregoing, the Surgeon General is authorized to— 


(a) Collect and make available through publications and other appropriate 
means, information as to, and the practical application of, such research and 
other activities; 


. * * o . * o 


(d) Make grants-in-aid to universities, hospitals, laboratories, and over 
public or private institutions, and to individuals for such research or research 


training projects as are recommended by the National Advisory Health 
Council. * * * 


* + * s + + a 

(h) Adopt, upon recommendation of the National Advisory Health Council 
* * * such additional means as he deems necessary or appropriate to carry out 
the purposes of this section. 

The Surgeon General contends that the effective dissemination of 
the results of health research is as much a purpose of section 301 within 
the reach of subsection 301(h), 42 U.S.C. 241(h), as any other aspect 
of that section. He expresses the view, therefore, that the authority 
conferred by subsection 301(h) is broad enough to encompass the types 
of grants outlined above as additional means to carry out the purposes 
of section 301, and cites in support of that view our decisions to the 
Administrator, Federal Security Agency, of June 23, 1947, B-66327 
and February 10, 1949, B-83261. 

Section 301, quoted above, makes it the responsibility of the Public 
Health Service, under the direction of the Surgeon General, to con- 
duct and support research, training, and other activities relating to 
the medical and related sciences to protect and improve the health 
of the people of the Nation. To carry out this responsibility, the 
Surgeon General is authorized, among other things, to collect and 
disseminate through publications and other appropriate means, infor- 
mation as to, and the practical application of, such research and other 
activities; and to make grants-in-aid to universities, hospitals, labora- 
tories, and other public or private institutions, and to individuals 
for such research, or research training projects as are recommended by 
the appropriate national advisory council established under the Public 
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Health Service Act. Upon recommendation of the appropriate na- 
tional advisory council the Surgeon General may adopt such additional 
means as he deems necessary or appropriate to carry out the purposes of 
this section. 

The appropriations made to the various National Institutes of 
Health for, among other things, grants for research projects and re- 
search training grants pursuant to section 301 of the Public Health 
Service Act, also include funds for the dissemination of scientific and 
technical knowledge pertaining to such research activities. See pages 
14 and 15 of the Department of Health, Education, and Welfare 
Appropriation Act, 1964, Public Law 88-136, approved October 11, 
1963, 77 Stat, 237, 238. 

In the referred-to decisions of our Office it was held to the effect that 
grants-in-aid under section 301 are not limited to grants for research 
projects such as are specifically authorized by subsection 301(d), 42 
U.S.C. 241(d), but that, in view of the authority vested in the Surgeon 
General under subsection 301 (h), to adopt such “additional means as he 
deems necessary or appropriate” grants may be made as well for other 
purposes determined by the Surgeon General to be necessary to carry 
out the purposes of section 301. While these decisions conclude that 
the specific provision of subsection 301(d) for research project grants 
is not exclusive as to the purposes for which grants may be made, the 
terms of section 301 make it clear that the authority thereunder to 
conduct and support research, investigations, etc., whether accom- 
plished by grant-in-aid or other forms of contractual arrangement, is 
limited to such research, investigations, etc., relating to the causes, 
diagnosis, treatment, control, and prevention of physical and mental 
diseases or impairments of man. Thus, the question to be resolved here 
is whether the types of communication activities outlined above in- 
volve research, investigations, etc., relating to the cause or prevention 
of diseases within the scope of section 301 so as to authorize the making 
of grants-in-aid under subsection 301 (h). 

The transmission and utilization of medical research information 
derive not only from the specific authority therefor contained in sub- 
section 301(a), 42 U.S.C. 241(a), but, in addition, from the primary 
responsibility of the Service to conduct and support research, investi- 
gations, etc., relating to the cause or prevention of disease. The com- 
munication of research findings is an integral and essential part of the 
research process and thus eligible for financial support from the source 
provided for research project funds and under similar conditions. The 
types of communication activities selected as a possible refinement of 
the communication machinery to make the medical research findings 
known and available to those who can apply them are, of course, a 
matter primarily for administrative determination. With reference 
to the types of communications research activities outlined above, it 
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appears that while such activities may not be directly in the cause or 
prevention of disease as pointed out by the Surgeon General, they rea- 
sonably may be construed to relate to research, investigation, etc., in 
the cause or prevention of disease within the general purposes of sec- 
tion 301, and thus within the discretion provided in subsection 301(h). 

Accordingly, you are advised that if the Surgeon General determines 
under the authority of subsection 301(h) of the Public Health Service 
Act, upon recommendation of the appropriate national advisory coun- 
cil, that support by way of grants-in-aid is an appropriate or neces- 
sary means for the communications activities outlined above to more 
effectively communicate medical research information and otherwise 
carry out the purposes of section 301, no legal objection will be raised 
here as to the use of funds made available therefor if otherwise proper. 
However, we wish to point out that where any doubt exists as to wheth- 
er a particular type of communication activity relates to the causes, 
diagnosis, treatment, control, and prevention of physical and mental 
diseases and impairments of man, within the meaning of those terms in 
section 301, the matter of supporting such activity by grants-in-aid 
should be submitted to the Congress for further consideration and 
clarification. 


[B-153394] 


Pay—Service Credits—Cadet, Midshipman, Etc.—Basic Pay Pur- 
poses 

A naval officer who served as a midshipman under the authority of the act of 
August 13, 1946 (10 U.S.C. 6903) is not entitled to credit for such service in 
determining his active duty basic pay rate, the midshipman service not coming 
within the purview of section 202 of the Career Compensation Act of 1949 (37 
U.S.C. 205), providing for crediting “all periods of active service as an officer, 
Army field clerk, flight officer, or enlisted member of a uniformed service,” and 
absent authority to allow credit for midshipman service in determining the rate 
of basic pay to which a member is entitled, the officer’s entry base date may not 
be adjusted to include credit for his midshipman service. 


To G. D. Poland, Department of the Navy, March 4, 1964: 


Your letter of January 3, 1964, with endorsements, presents for deci- 
sion under Department of Defense Military Pay and Allowance Com- 
mittee Submission No. DO-N-745 the question whether Lieutenant 
Commander Leo T. Profilet, USN, 506413/1310, is entitled to have his 
pay entry base date adjusted to reflect credit for service as a mid- 
shipman performed under authority of the act of August 13, 1946, Ch. 
962, 60 Stat. 1057, 10 U.S.C. 6903, for the purpose of determining his 
active duty basic pay rate effective March 13, 1950. 

You report that Commander Profilet enlisted in the United States 
Naval Reserve on April 19, 1946; that he was discharged from his 
Reserve status in order to accept appointment as a midshipman in 
the United States Navy under authority of the act of August 13, 1946; 
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that he served under contract as a midshipman for the period March 18, 
1948, through March 12, 1950; and that he accepted appointment 
as ensign, United States Navy, on March 13, 1950, and has served 
continuously since that date as an officer in the United States Navy. 

In decision dated April 22, 1959, B-138442, mentioned in your 
letter, we held that service performed in 1942 as a midshipman (V-7), 
United States Naval Reserve, was not creditable in computation of 
basic pay under section 202 of the Career Compensation Act of 1949, 
approved October 12, 1949, Ch. 681, 63 Stat. 807 (now 37 U.S.C. 205), 
because no provision of law authorized credit. for such service. In 
another decision cited by you, B—150780, June 7, 1963, 42 Comp. Gen. 
669, in referring to appointments under the act of August 13, 1946, we 
held that: 

As to those members who were appointed midshipmen in the Naval Reserve 
under the provisions of section 3, it is our view that those periods for which they 
were entitled to receive active duty pay properly. may be considered as periods 
of active service in the Armed Forces within the meaning of the provisions of 
10 U.S.C. 6823 * * *. 

That decision, based on the facts there presented, involved the pro- 
visions of 10 U.S.C. 6323 which authorize voluntary retirement of 
certain officers upon completion of 20 years of “active service” and 
the definition of “active service” in 10 U.S.C. 101, which contain no 
limitation as to status similar to that contained in 37 U.S.C. 205. The 
prohibition in 10 U.S.C. 6116, against crediting a naval officer, “In 
computing length of service for any purpose,” with prior service as a 
midshipman at the United States Naval Academy or as a cadet at the 
United States Military Academy, was not deemed applicable by 
analogy to officers who had served as midshipmen other than at the 
Naval Academy. No question arose in that case relative to crediting 
any type of midshipman service for longevity or basic pay purposes. 

At the time of Commander Profilet’s appointment as ensign in 1950, 
service to be credited in determining the rate of basic pay to which a 
member was entitled was governed by section 202 of the Career Com- 
pensation Act of 1949, which generally authorized credit for active 
service. However, that credit was limited to periods of “active serv- 
ice as a commissioned officer, commissioned warrant officer, warrant 
officer, Army field clerk, flight officer, and enlisted person” with excep- 
tions such as nurses, etc., not pertinent in this case. This provision of 
law is now contained in 37 U.S.C. 205 which authorizes credit for “all 
periods of active service as an officer, Army field clerk, flight officer, 
or enlisted member of a uniformed service.” Authority to credit cer- 
tain service for other purposes, such as eligibility for retirement, does 
not establish a right to count such service for longevity and basic pay 
purposes. Since no credit is authorized for midshipman service and 
a midshipman, although a member of the naval service, does not come 
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within any of the categories specifically listed above, there is no 
authority under those provisions for allowing credit for such service 
in determining the rate of basic pay to which a member is entitled. 
Accordingly, Commander Profilet is not entitled to have his pay entry 
base date adjusted to include credit for his midshipman service. 


[B-152853] 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Total of Unit Prices v. Lump-Sum Adjustment Price 

Low aggregate, alternate bids on two Base Schedules in amounts less than the 
totals of the unit items, which totals should have been included but were omitted 
from the bids under an invitation providing in case of variation between unit 
price and extension, the unit price governs, are not bids reflecting lump-sum ad- 
justments of unit price totals permitted under the “Special Bid Condition” of the 
invitation, with provision for prorating the lump-sum adjustment to individual 
unit prices, and the stating of the mathematical sums of the individual items of 
both Base Schedules being necessary to establish the offering of lump-sum ad- 
justments, and to avoid giving the bidder an option to elect after bid opening to 
stand on the lump-sum totals or allege error, the award to other than the bidder 
failing to indicate that the totals stated were intended as bid figures without 
reference to item quotations was valid and proper. 


To Sellers, Conner & Cuneo, March 5, 1964: 


Reference is made to your telegram of November 8, 1963, supple- 
mented by letter of November 12 and subsequent correspondence, pro- 
testing on behalf of George A. Fuller Company-Warrior Constructors, 
Inc., a joint venture, against rejection of its bid under IFB No. 
ENG(NASA)-01-076-64-11, issued by the Mobile District, Corps of 
Engineers, United States Army. 

Pursuant to the terms of the invitation, which covered construction 
of Saturn Second Stage (S-II) Test Facilities at Mississippi Test 
Facility, bids were opened on October 24, 1963. Eight bids were re- 
ceived, only two of which require consideration in connection with this 
protest. 

On Base Schedule A (flexible pavement alternate) which consisted 
of 118 items of work and 15 articles of shop equipment, Fuller-Warrior 
inserted as its “Total Alternate A Base Bid” (Items 1 through 1190) 
the figure $13,232,000.00. The joint venture of C. H. Leavell & Co. 
and Peter Kiewit submitted a “Total Alternate A Base Bid” of 
$13,391,872.64. For Base Schedule B (rigid pavement alternate) 
Fuller-Warrior’s “Total Alternate B Base Bid” figure was the iden- 
tical amount—$13,232,000—quoted for Alternate A. Leavell and 
Kiewit did not submit a bid price on Alternate B. 

Note No. 3 of the Bid Schedule stated: “All of the extensions of 
the unit prices shown will be subject to verification by the Govern- 
ment. In case of variation between the unit price and the extension, 
the unit price will be considered to be the bid.” 


758-984 O-65—39 
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Pursuant to this provision, the price extensions of the Fuller-War- 
rior bid were checked and corrected. The corrected item figures were 
then added and it was found that the total of the item prices for Alter- 
nate A was $13,834,037.73, or $602,037.73 more than the $13,232,000.00 
inserted by the bidder on the line “Total Alternate A Base Bid” (Items 
1 through 1190). The total of the item prices for Alternate A, as 
submitted and without correction, was $13,834,468.25, or $602,468.25 
more than the “Total” bid figure. Under Alternate B the corrected 
total of the item prices was $13,828,261.62, or $596,261.62 more than 
the “Total” stated in the bid. 

These differences were brought to the attention of Fuller-Warrior 
representatives by the procuring district, and the bidder’s representa- 
tives explained that the “Total” amount stated in the bid had been 
intended to reflect a lump-sum deduction from the actual total of the 
items included, in accordance with their interpretation of a “Special 
Bid Condition” appearing on page UP-26. of the bid schedule, which 
interpretation they understood had been concurred in orally by repre- 
sentatives of the District Engineer’s office whom they had consulted 
before bidding. 

Following meetings between personnel of the Mobile District and 
representatives of both Fuller-Warrior and Leavell-Kiewit (who had 
protested against award of a contract to Fuller-Warrior) the District 
Engineer under date of October 31, 1963, submitted the matter through 
the Division Engineer to the Chief of Engineers, with the following 
recommendation : 

After weighing the facts and studying the evidence submitted, and after advice 
of Legal Counsel, I am convinced that the Fuller-Warrior Joint Venture bidder 
has made a reasonable interpretation of the specifications and that they are in 
fact the low bidder on Alternate Bid A and Alternate Bid B, and that award 
should be made to this firm on the basis of Alternate B. 

Under date of November 6, and after conferring with counsel for 
Leavell-Kiewit, the Office of the Chief of Engineers returned the file 
by Indorsement reading as follows: 

The subject action has been reviewed and the amount of $13,232,000 each for 
base bids A and B are not considered proper for consideration as the bid of the 
joint venture of George A. Fuller Company and Warrior Constructors in view 
of the circumstances set forth in the report of the Contracting Officer. The 
protest of Leavell and Company and Peter Kiewit Sons’ Company against the 
consideration of Fuller-Warrior as low bidder is therefore sustained. Award 
action consistent herewith may be taken if otherwise proper. 

On the morning of November 8 a telegraphic protest against rejec- 
tion of the Fuller-Warrior bid was received in this Office and counsel 
for that bidder, who had previously made an unsuccessful effort to 
obtain an interview with personnel of the Office of the Chief of Engi- 
neers, presented additional documentation of its protest. The Office 
of the Chief of Engineers was advised on that day of the receipt of 
the protest and of the apparently substantial nature of the grounds 
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presented. Award of the contract to Leavell-Kiewit was nevertheless 
made at four o’clock on that afternoon. 

On the merits, the single question presented is whether the adminis- 
trative office was justified in refusing to consider the Fuller-Warrior 
bid as an offer to perform the work itemized under either Schedule 
A or Schedule B for the price of $13,232,000 inserted as the total under 
each schedule, and the additional work designated as Option No. 1 
under either schedule for $2,622,575. 

In support of its conclusion that “the amount of $13,232,000 each 
for base bids A and B are not considered proper for consideration as 
the bid of the joint venture”, the Office of the Chief of Engineers 
points out that the bidding form specifically requires bidders to quote 
individual lump-sum or unit prices (with extensions for the quantities 
indicated) on each of the more than 100 individual items comprising 
each of the Alternate Schedules; that the word “Total” necessarily 
calls for the mathematical sum of the individual items listed above; 
that the language of the bid form is “* * * the undersigned hereby 
proposes to perform * * * in strict accordance with * * * for the 
consideration of the unit prices stated opposite each item of the UNIT 
PRICE SCHEDULE * * *”; and that any other interpretation of 
the bid would in effect give the bidder an option to elect after bid 
opening to stand on its stated total bid or to allege error and attempt 
to have the corrected total of its item bids considered as its bid. 

Fuller-Warrior’s contention, which was fully developed by the 
District Engineer as set out in his submission of October 31 to the 
Chief of Engineers, is based upon the “Special Bid Condition” appear- 
ing on page UP-26 of the Unit Price Schedule, which provides as 
follows: 





If a bid or modification to a bid based on unit prices is submitted and provides 
for a lump-sum adjustment to the total estimated cost, the application of the 
lump-sum adjustment to each unit price, including lump-sum units, in the bid 
schedule must be stated or, if it is not stated, the bidder agrees that the lump- 
sum adjustment shall be applied on a prorate basis to every unit price in the 
bid schedule. 

Simply stated, Fuller-Warrior’s position is that its quotation of 
$13,232,000 as its “Total Base Bid” for each of the alternates amounted 
to—or in the language of the quoted condition did “provide for”—a 
lump-sum adjustment to the total estimated cost, the amount of the 
adjustment being the difference beween the “Total Base Bid” and the 
sum of the individual items, and the apportionment or allocation of 
the adjustment being for pro-rating to the several individual unit 
prices in accordance with the Special Bid condition. 

The Office of the Chief of Engineers contends that the only way in 
which it could be clearly shown that a lump-sum adjustment was be- 
ing offered by a bidder was to show a mathematical total for the items 
included, and then to insert the amount of any adjustment offered. 
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The protesting bidder does not rest its case solely on the face of the 
bid, but points out further facts which it contends put the Government 
on actual notice of the intent of their bid, and in fact commit the Gov- 
ernment to its interpretation of its bid. The facts relied on are that 
about 10 days before the bid opening date, Mr. W. E. Garey, Construc- 
tion Manager of the joint venture, undertook to check with the District 
Engineer’s office, for the purpose of confirming and clarifying Fuller- 
Warrior’s interpretation of the bidding requirements and to make cer- 
tain that their intended method of bidding would be acceptable. Mr. 
Garey’s initial contact was with Colonel David Roberts, Deputy Dis- 
trict Engineer for NASA support. After stating his question, Mr. 
Garey was referred to another employee of the District Engineer’s 
Office, who in turn referred him on to another. After some ten or 
twelve referrals, Mr. Garey finally was put in touch with Mr. Higgins, 
Chief of the Procurement Branch, who undertook to answer Mr. 
Garey’s questions. 

The exact nature of the conversation between Messrs. Higgins and 
Garey is in dispute, each giving a different version. There seems to 
be substantial agreement, however, that Mr. Garey was advised that 
a bid containing only total prices for each of the alternate Schedules 
and options would be considered nonresponsive, and that any modifi- 
cation of total bid prices should cite the schedule items to which such 
modification should apply, else the Government would have to prorate 
the modification to all items of the schedule. According to Mr. Garey, 
he explained in considerable detail how the Fuller Company proposed 
to get its final bid figures in, and Mr. Higgins indicated concurrence 
therein. Mr. Higgins states that the procedure for bidding, as alleged 
by Fuller-Warrior, was never understood by him, and that he did not 
concur in any understanding that there would be a difference between 
the item totals and the total bid. 

We believe it can properly be concluded from the statements of both 
parties that the specific question, whether a lump-sum adjustment 
would have to be expressly designated as such, was neither asked nor 
answered. Viewing the bid from the position of the contracting offi- 
cer at the time of bid opening, we thus see a bid which on its face 
appears to give as a total of an itemized schedule a figure which, when 
checked, is found to be erroneous by approximately $600,000. Under 
the terms of the invitation, the stated unit prices of individual items 
are given preference over the price extensions in the event of discrep- 
ancies between them, and the language of the bid form is that the 
bidder offers to perform the work for “the unit prices stated opposite 
each item of the UNIT PRICE SCHEDULE.” The payment pro- 
visions of the contract form therefore relate all payments to the indi- 
vidual item prices stated in the schedule. In the absence of any 
indication to the contrary, we feel that the normal interpretation of the 
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bid would be that the individual item prices stated in the schedule 
(whether lump-sum units or estimated quantities at unit rates) would 
control and the stated total would be subject to correction to conform 
to the actual total of the item prices. 

Here, however, the bidder contends that there were clear indications 
to the contrary, in that the language of the special condition quoted 
above permitted the submission of a bid providing for a lump-sum 
adjustment to the total estimated cost, to be pro-rated over all the unit 
prices, and that the fact that the total stated in its bid was so obviously 
unrelated to the actual.total of the items required the conclusion 
(especially in the light of the bidder’s prior inquiries of the District 
Engineer’s staff) that the total stated was intended as a net bid reflect- 
ing such a lump-sum adjustment. 

Faced with this problem, the contracting officer called on the bidder 
for explanation of its bid and permitted it to submit workpapers and 
other evidence indicating how it had computed its bid and that it had 
deliberately inserted the $13,232,000 figure at the last possible moment 
as its intended total bid on each schedule. The contracting officer was 
convinced of the truth of the bidder’s explanations and recommended 
award of a contract on that basis. 

Without questioning the contracting officer’s conclusion or the bid- 
der’s entire good faith, we believe that in the circumstances the con- 
tracting officer departed from proper competitive bidding procedure 
in permitting the bidder to bring in such extraneous evidence to estab- 
lish its intention. Had it been more to its interest, as determined after 
exposure of all the bids, the bidder could have undertaken, merely by 
failing to present any contrary showing, to have its bid considered in 
the amount of the corrected total. Under such circumstances, we have 
serious doubt whether the bidder could have been required to perform 
at the $13,232,000 figure, and it appears to have been for this reason 
that the Office of the Chief of Engineers, rejected the contracting of- 
ficer’s recommendation. 

Under the provisions of paragraph 1 of Standard Form 22, Instruc- 
tion to Bidders, which was included in the IFB by reference, bidders 
were advised as follows: 

1. Explanation to Bidders. Any explanation desired by a bidder regarding 
the meaning or interpretation of the invitation for bids, drawings, specifications, 
ete., must be requested in writing and with sufficient time allowed for a reply 
to reach bidders before the submission of their bids. Any interpretation made 
will be in the form of an amendment of the invitation for bids, drawings, specifi- 
cations, ete., and will be furnished to all prospective bidders. Its receipt by 
the bidder must be acknowledged in the space provided on the Bid Form 
(Standard Form 21) or by letter or telegram received before the time set for 
opening of bids. Oral explanation or instructions given before the award of 
the contract will not be binding. 

Clearly, Fulier-Warrior could, and should, have availed itself of the 
opportunity under this instruction to have any doubt relative to the 
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intent of the lump-sum adjustment provision of the invitation clarified 
by written amendment to the invitation. Additionally, since the am- 
biguity in its bid was created by the bidder, and could readily have 
been avoided by merely including in the bid some reference, however 
worded, to show that the amount stated as the total was knowingly and 
purposely different from the mathematical total of the items, or that 
it included a lump-sum adjustment, or any other clear indication that 
the total stated was intended as the bid figure without reference to 
the item quotations, we do not feel that we can properly refuse to 
regard the award made as a valid and proper one. Reiner v. United 
States, Ct. Cl. No. 431-57, December 13, 1963. 
In view of the foregoing, your protest must be denied. 


[B-153361] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Permissive Transfer Orders 


Since members of the uniformed services arriving at new permanent duty sta- 
tions overseas under permissive travel orders issued at their request for personal 
convenience are required to pay their own travel and transportation expenses 
under such permissive orders, the temporary lodging allowance, which is in sub- 
stance a continuation of the travel per diem to reimburse the members for more 
than normal expenses directly attributable to the change of station, are not 
payable; however, housing and cost-of-living allowances, which are based on 
average costs normatly incurred on permanent duty overseas, are to be distin- 
guished from costs incident to the change of station and such allowances are 
payable to the members. 


Station Allowances—Military Personnel—Dependents—Status of 
Housing Allowance 

The interim housing allowance which is authorized to members of the uniformed 
services under paragraph 4302 of the Joint Travel Regulations and payable from 
the date the member procures non-Government family-type housing until the 
arrival of the dependents is not regarded as a continuation of the travel per 
diem, and the fact that the transfer of the member is made under permissive 
orders which do not entitle the member to travel and transportation expenses 
does not bar entitlement to the housing allowance, and otherwise proper pay- 


ments of interim housing allowance under permissive orders will not be ques- 
tioned. 


To the Secretary of the Navy, March 5, 1964: 


Reference is made to letter dated January 17, 1964, from the Under 
Secretary of the Navy, requesting an advance decision whether the 
fact that permanent change-of-station orders are permissive has any 
bearing on the member’s entitlement to housing allowance, cost-of- 
living allowance and temporary lodging allowance at his new station. 
The request has been assigned PDTATAC Control No. 64-2, by the 
Per Diem, Travel and Transportation Allowance Committee. 

The Under Secretary states it is a well-established rule that since 
a permissive change of station is made at the request of and for the 
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personal convenience of the member all costs involved in effecting 
such a transfer must be borne by the member. Also, he states that 
such orders do not require forfeiture of the basic allowances for 
quarters or subsistence which accrue to a member by reason of the 
fact that Government quarters and mess are not furnished to him at 
his new duty station since these allowances are not costs involved in 
effecting the transfer. Therefore, he expresses the view that permis- 
sive orders should have no bearing on entitlement to station allowances 
which supplement basic allowance for quarters and basic allowance 
for subsistence. However, the Under Secretary says that because 
situations have occurred wherein the permissive change of station in- 
volved a transfer from a station for which station allowances were not 
prescribed to a station where they were prescribed, and because entitle- 
ment to temporary lodging allowance accrues incident to departure 
from the old station and arrival at the new station, some doubt has 
arisen as to whether the allowances so accruing might possibly be con- 
sidered as costs related to the permissive transfer, since such allow- 
ances were not involved at the old station prior to the issuance of the 
permissive change-of-station orders. 
The pertinent statute, 37 U.S.C. 405, provides as follows: 


§ 405. Travel and transportation allowances: per diem while on duty outside 
United States or in Hawaii or Alaska. 


Without regard to the monetary limitations of this title, the Secretaries con- 

cerned may authorize the payment of a per diem, considering all elements of the 
cost of living to members of the uniformed services under their jurisdiction and 
their dependents, including a cost of quarters, subsistence, and other necessary 
incidental expenses, to such a member who is on duty outside of the United States 
or in Hawaii or Alaska, whether or not he is in a travel status. However, 
dependents may not be considered in determining the per diem allowance for a 
member in a travel status. 
Pursuant thereto Part G, Chapter 4, Joint Travel Regulations, pre- 
scribes regulations for the payment of station allowances for military 
personnel at their permanent duty stations outside the continental 
United States which are in addition to the basic allowances for quarters 
and subsistence. The additional station allowances include housing 
and cost-of-living allowances, interim housing allowances, and tem- 
porary lodging allowances. 

Payment of mileage or other travel expense incident to a change 
of staiion is authorized only if the travel is performed on public busi- 
ness. Perrimond v. United States, 19 Ct. Cl. 509; 33 Comp. Gen. 196; 
37 id. 53; and B-117577, June 16, 1955. See, also, paragraph 3050 of 
the Joint Travel Regulations. In circumstances where a member has 
requested that he be transferred to another station and his services 
can be effectively utilized at such station, but the transfer is not deemed 
necessary in the interests of the service, it has been the practice of the 
uniformed services to issue permissive-type orders permitting the 
performance of travel while the traveler remains in a duty status, 
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providing, of course, that he will assume the costs of travel. Travel of 
that type is not considered to be on public business by direction of com- 
petent orders within the contemplation of the law and regulations, the 
orders being effective only as an assignment to duty at the designated 
station to which the member elects to travel. See B-137583, Novem- 
ber 28, 1958, and B-132195, March 27, 1958. 

When a member reports at his permanent duty station outside the 
United States his travel status terminates, and his entitlement to sta- 
tion allowances under 37 U.S.C. 405 generally is for determination in 
accordance with the applicable regulations and at the rates prescribed 
on the basis of conditions that prevail at his permanent station. 40 
Comp. Gen. 271. Paragraph 4301 of the Joint Travel Regulations in- 
dicates that housing and cost-of-living allowances are authorized for 
the purpose of defraying the average excess costs experienced by mem- 
bers on permanent duty at places outside the United States. Para- 
graph 4302 states that a member who is required to, and does, procure 
non-Government family-type housing (in the vicinity of his permanent 
duty station) prior to arrival of his dependents will be entitled to an 
interim housing allowance. Paragraph 4303 authorizes temporary 
lodging allowances to a member for the purpose of partially reimburs- 
ing him for the more than normal expenses incurred at hotels or hotel- 
like accommodations and public restaurants upon initial reporting at 
a permanent duty station outside the United States, pending assign- 
ment of Government quarters or the completion of arrangements for 
other permanent living accommodations, or immediately preceding 
departure on a permanent change of station from a permanent duty 
station outside the United States and after termination of assignment 
of Government quarters or after surrender of other permanent living 
accommodations. 

Unlike the housing and cost-of-living allowances which are based 
on average excess costs normally experienced by members on perma- 
nent duty outside the United States, the temporary lodging allowance 
is payable at a substantially higher rate, being based on the applicable 
travel per diem rate for the station involved and varying with the 
number of persons concerned. Current regulations prescribe rates 
varying from 50 percent of the applicable travel per diem for the mem- 
ber only, to 150 percent of such per diem for a member and three or 
more dependents. Obviously, this allowance is prescribed on the basis 
that during the periods for which it is payable incident to the change 
of stations the member’s expenses correspond more nearly to those 
which would prevail if he were in a travel status rather than the nor- 
mal excess costs incident to permanent duty at the stations. Thus, in 
substance, it is a continuation of the travel per diem. Therefore, since 
the member is not entitled to reimbursement for travel and trans- 
portation expenses incident to a permanent change of station under 
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permissive orders, it is our view that he is not entitled to a temporary 
lodging allowance as partial reimbursement for the more than normal 
expenses incurred at hotels and public restaurants immediately pre- 
ceding departure from the old station and upon initial arrival at the 
new station, these expenses being directly attributable to the change of 
stations. The permissive orders under which the member reports to 
his new station are effective orders, however, for the purpose of assign- 
ing him to duty at such station, and consequently there appears to be 
no proper basis to conclude that he is not entitled to the housing and 
cost-of-living allowances authorized to defray the average excess costs 
experienced by members on permanent duty at such station. 

As indicated above, paragraph 4302 of the Joint Travel Regulations 
provide that a member who is required to, and does, procure non- 
Government family-type housing in order to bring his dependents to 
his overseas station will be entitled to a housing allowance as a member 
with dependents from the date of procurement of such housing until 
the arrival of his dependents but not to exceed a period of 60 days. 
One of the conditions precedent to payment of the allowance is that 
the member has made application for transportation of his dependents 
to his permanent duty station. Of course, he would not be entitled to 
such transportation at Government expense under his permissive 
orders. However, that would not preclude the utilization of Govern- 
ment transportation if a proper charge is made therefor and con- 
sequently this requirement apparently would not bar entitlement. 
While the allowance is payable prior to arrival of the dependents and, 
hence, does involve some costs above the normal excess costs experi- 
enced by members on permanent duty at such station, it is in no sense 
a continuation of the travel per diem but is payable at the normal 
housing allowance rate prescribed for a member with dependents at 
the station. Therefore, we will not question otherwise proper pay- 
ments of the interim housing allowance by reason of the fact that the 
change of station was under permissive orders. The question pre- 
sented is answered accordingly. 


[B-152099] 


Storage—Household Effects—Military Personnel—Involuntary 
Moves to Inadequate Quarters 


The cost of drayage and nontemporary storage of household goods of Air Force 
members stationed overseas in connection with involuntary moves under com- 
petent orders from rental housing to on-base Government quarters declared in- 
adequate pursuant to 42 U.S.C. 1594j is the liability of the Government, assign- 
ment to inadequate quarters for the convenience of a member being inconsistent 
with regulations that do not require occupancy of inadequate quarters, and 
the members directed on the basis of military need to occupy inadequate quarters 
are not considered to have voluntarily occupied the inadequate quarters for 
personal reasons, and are not indebted for the storage and drayage costs paid by 
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the Government, therefore, amounts collected may be refunded; however, the 
members are subject to an appropriate rental charge for the occupancy of the 
inadequate public quarters. 


To the Secretary of the Air Force, March 9, 1964: 


Reference is made to letter of October 24, 1963, from the Assistant 
Secretary of the Air Force, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee, Department of Defense, 
assigned PDTATAC Control No. 63-22, requesting decision as to 
the validity of an administrative determination of indebtedness of 
83 Air Force members for costs of drayage and nontemporary storage 
of household goods paid by the Government in connection with moves 
from private rental housing to on-base Government quarters which 
occurred in 1959 and 1960 while the members were stationed in Eng- 
land. Prior to the date of receipt of the Assistant Secretary’s letter, 
the matter in question was the subject of a conference between repre- 
sentatives of our Office and of the Air Force on July 19, 1963. 

The Assistant Secretary states that the moves were ordered in 
the interest of increased mission efficiency and that the costs of drayage 
and of nontemporary storage of household goods not needed in the 
newly assigned Government quarters were paid by the Government 
because it was believed to be in compliance with the provisions of para- 
graph 8304 of the Joint Travel Regulations in effect at the time of the 
moves and which provided, in pertinent part, as follows: 


When orders have been issued assigning * * * Government quarters * * * 

the member * * * will be entitled to drayage of household goods between Govern- 
ment quarters and civilian housing * * * Household goods not required by the 
owner upon assignment or reassignment to Government quarters may be placed 
in nontemporary storage * * *, 
Somewhat similar provisions are now contained in paragraph 8308 of 
the regulations. Paragraph 1150-5 of the then existing regulations 
defined the term “Government quarters” as meaning “* * * any sleep- 
ing accommodations owned or leased by the United States Govern- 
ment, or furnished * * * under agreement with the United States 
ne Substantially, the same definition of Government quarters is 
currently contained in paragraph 1150-5. 

The Assistant Secretary further states that a routine investigation 
by Air Force resident auditors at the bases involved revealed that. the 
quarters to which the members were assigned had been declared “in 
adequate” in accordance with the provisions of Air Force Regulation 
93-5. Those regulations implement the provisions of 42 U.S.C. 1594j 
which provide, in pertinent part, as follows: 


(a) Occupancy on rental basis without loss of basic allowance for quarters. 


Notwithstanding the provisions of any other law, members of the Army, Navy, 
Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, with dependents, may occupy on a rental basis, without loss of 
basic allowance for quarters, inadequate quarters under the jurisdiction of any 
of the uniformed services, notwithstanding that such quarters may have been 
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constructed or converted for assignment as public quarters. The net difference 
between the basic allowance for quarters and the fair rental value of such 
quarters shall be paid from otherwise available appropriations. 


The law further provides, 42 U.S.C. 1594j(c), that the Secretaries 
concerned “are each authorized, * * * to designate as rental housing 
such housing as he may determine to be inadequate as public quarters.” 

The Air Force auditors concluded, it is stated, that the orders 
assigning the members toe such quarters were invalid and without 
effect because they violated Air Force Regulations 30-6 which pro- 
vided that “Commanders will encourage, but not require, persons to 
occupy rental housing * * *.” Asa result of the auditor’s findings, 
the members involved were informed that they were liable to the 
Government for the amount of the drayage and storage costs. The 
Assistant Secretary states that he agrees with the view of the Office 
of the Judge Advocate General of the Air Force that the auditors 
were mistaken in determining that no entitlement to drayage and 
storage costs resulted from the issuance of the orders, and he proposes 
to stop all collection action and refund all amounts previously col- 
lected. In view of the action taken by our Claims Division, however, 
which disallowed a claim for refund of the amount collected’ from 
one of the members concerned, the Assistant Secretary states that they 
have postponed further action pending our opinion. 

The Assistant Secretary says that the word “orders” in paragraph 
8304 of the Joint Travel Regulations in effect at the time of these 
moves must be deemed to be generally coextensive with the term 
“competent orders” in section 303(a) of the Career Compensation 
Act of 1949, 37 U.S.C. 253(a). He suggests that Congress did not 
intend to deny the allowances provided in section 303(a) to every 
individual performing travel under orders subsequently found to be 
in some way defective, since such a limitation would require each 
individual receiving travel orders to determine independently the 
legality of those orders, or risk being forced to bear the entire cost 
of the proposed move himself. Such a requirement, it is stated, would 
be completely contrary to the long-established and generally accepted 
rule of military behavior that an order not clearly illegal or unauthor- 
ized on its face should be obeyed first and questioned later. It is stated 
further that the moves here involved were performed involuntarily 
under orders thought to be binding. In support of the conclusion 
that refund of the amount collected should not be made, the Assistant 
Secretary expresses the view that the words “competent orders” or 
“orders” as used in the pay and allowance statutes and the Joint 
Travel Regulations require only that a move be carried out under 
orders not clearly illegal or unauthorized on their face, issued by one 
having authority to issue orders of that general kind. 

The views of the Judge Advocate General of the Air Force— 
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referred to in the Assistant Secretary’s letter—are set forth in an opin- 
ion dated April 29, 1963, in the case of Captain George W. Tye, one 
of the individuals concerned. In that opinion, it is stated that Captain 
Tye, who was assigned Government quarters that had been declared 
inadequate, performed duties requiring his living on the base and 
that he was directed by competent authority to move on base. The 
opinion quotes, in pertinent part, paragraph 1 of Air Force Regu- 
lations 75-14, dated January 20, 1960, as follows: 

Government Quarters. Only Government quarters which are assigned under 

orders are considered Government quarters within the meaning of 8304, JTR. 
Housing which is “designated for occupancy” carries no entitlement for drayage 
or nontemporary storage of household effects. This is true even though the 
housing is owned by the Government but is not assigned because it is sub- 
standard housing * * * 
The opinion points out that Air Force Regulations 30-6 and 93-5 
state the policy that members will not be required to occupy inade- 
quate public quarters and, therefore, such quarters should not be 
“assigned” but “designated” for occupancy. When such quarters are 
“designated” and occupied voluntarily, the movement into the quar- 
ters is for the personal convenience of the member for which no 
transportation benefits accrue within the contemplation of the perti- 
nent statute and the Joint Travel Regulations. It is stated that the 
provision of Air Force Regulation 75-14, however, does not qualify 
the definition of “Government quarters” contained in the Joint Travel 
Regulations to exclude public quarters, albeit inadequate, which are 
in fact “assigned” to a member and which he is required by his com- 
mander to occupy due to exigencies of the service. The opinion con- 
cludes that it does not follow that the members in question lost their 
entitlement because a Commander, in the interest of accomplishing 
the mission and due to unusual surrounding circumstances, made an 
exception to the policy and assigned substandard quarters to certain 
members and required them to occupy such quarters. 

Our Claims Division by settlement dated December 17, 1962, dis- 
allowed the claim of Major Glenn R. Townsend (Z 2-219-425)— 
referred to in the Assistant Secretary’s letter—for refund of the 
amount collected from him for the cost of moving his household goods 
from off-base housing to inadequate quarters because paragraph 8304 
of the Joint Travel Regulations did not authorize such movement at 
Government expense. The orders (paragraph 2, Special Orders No. 
G-83, May 16, 1960, Headquarters, 47th Bombardment Wing, Tacti- 
cal (USAFE), APO 22, New York, New York) which authorized 
Major Townsend to move his effects expressly “assigned” him Gov- 
ernment quarters and provided that the movement, storage and non- 
temporary storage of household effects was authorized by the owner 
in accordance with paragraphs 8101b and 8304 of the Joint Travel 
Regulations. Those orders further provided that the quarters were 
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declared inadequate, and there was cited a message and letter gov- 
erning rental charge for inadequate public quarters. An examina- 
tion of Major Townsend’s pay record for the period July 1, 1960, 
to June 30, 1962, shows that during the period June 27, 1960 to 
June 26, 1962, he was charged at the rate of $81 and $83 a month 
as rental for inadequate quarters. There is also before us for con- 
sideration the claim of Mark E. Blizzard, AO 3008561 (Z 2-254-419), 
for refund of the amount paid by him for storage and drayage un- 
der circumstances similar to Major Townsend. Captain Blizzard’s 
orders were issued by the same command and are substantially similar 
to those of Major Townsend except that they do not state that the 
quarters were declared inadequate. 

An ordered assignment to inadequate Government quarters for 
the convenience of the member would appear to be inconsistent with 
the cited regulations. The record indicates, however, that while the 
assignments here considered were made to quarters previously de- 
termined to have been inadequate, their use was directed on the basis 
of a military need for the presence of the members on the base in 
the proper accomplishment of their duties which required that they 
be readily available at all times. There appears to have been no 
element of voluntary occupation for the personal convenience of the 
members involved. In such circumstances we are not required to 
view the assignments in this case as having been unauthorized within 
the meaning of the law and regulations. Accordingly, repayment 
of the storage and drayage costs need not be required and amounts 
previously collected may be refunded if otherwise proper. Of course, 
under the law, the individuals concerned are subject to an appropriate 
rental charge for occupancy of inadequate public quarters and their 
pay records should reflect this charge. The Townsend and Blizzard 
cases referred to above will be disposed of by our Claims Division. 


[B-152859] 


Bids—Competitive System—Prices Reduced to Obtain Award— 
Federal Supply Contracts v. Invitation for Bids 


Where an item was not required to be purchased from the Federal Supply 
Catalog, the cancellation of an Air Force Invitation for Bids (IFB) to procure 
the item for a lesser amount from the low bidder under the IFB who to meet 
the Federal Supply Service (FSS) contract price competition of the second low 
bidder under the IFB secured one of the multiple FSS contracts issued for the 
item, negotiated under the Federal Property and Administrative Services Act, 
40 U.S.C. 471, was not in the best interests of the Government, and is not a pro 
curement that contributes to the integrity of competitive bidding, the option 
to make an award pursuant to a subsequent FSS contract, or price reduction, 
nullifying the basic tenet that once bids are opened and disclosed, a higher bidder 
will not have a second opportunity to underbid the low bidder; however, the 
award will not be disturbed, the second low bidder under the IFB having reduced 
his FSS contract price after disclosure of the IFB bid prices indirectly had the 
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same competitive advantage as though permitted to submit a second bid under 
the IFB. 


To Carey-O’Madigan Associates, March 9, 1964: 


Reference is made to your letters of November 6 and 13, and Decem- 
ber 18, 1963, in which you protest the issuance of a delivery order on 
October 24, 1963, by Brookley Air Force Base to the Somat Corpora- 
tion for 21 paper shredding machines, pursuant to Federal Supply 
Service (FSS) Contract No. GS-OOS-45977. You contend that the 
purchase should have been made sometime between August 14 and 
October 15, 1963, the petiod during which you were the exclusive 
holder of an FSS contract for the subject machines, and that, in any 
event, the award made on October 24 should have gone to your firm 
since your FSS contract offered a lower price on that date than the 
Somat FSS contract. 

The record shows that the cited Somat contract is one of the mul- 
tiple award contracts, which include your Contract No. GS-OOS- 
45965, negotiated by the General Services Administration (GSA) un- 
der authority of the Federal Property and Administrative Services 
Act of 1949, 63 Stat. 377, as amended, 40 U.S.C. 471, to cover the Gov- 
ernment’s requirements for paper shredding machines for the 12 month 
period ending June 30, 1964. Federal Supply Catalog (FSC) Group 
36, Part 2, lists the firms awarded FSS contracts for printing, dupli- 
cating and bookbinding equipment, and states the pertinent terms and 
conditions governing performance thereunder. With certain excep- 
tions, one of which is considered below, all departments and agencies 
in the Executive Branch of the Government must procure their re- 
quirements for the stated equipment from FSS contracts. It is fur- 
ther provided in the FSC that where a requirement for the item there- 
in may be met by more than one contract, the procurement must be 
made under that multiple award contract. offering the lowest. price. 
Amendments to an FSC, reflecting additions to the items contained 
therein, as well as contractors’ price reductions and the effective dates 
thereunder, are periodically transmitted by GSA to Government agen- 
cies for their use in placing future orders. 

The record establishes the following chronology of events: 

When the Air Force initiated a procurement for its supposed require- 
ment for 21 units of the subject machine and three larger paper pulp- 
ing machines, by issuing Invitations for Bids (IFB) 01-601-63-705 
on March 22, 1963, the FSC group 36, Part 2, for fiscal 1963, end- 
ing June 30, 1963, contained no reference to shredding machines. 
Furthermore, a solicitation by GSA for offers on fiscal 1964 FSS con- 
tracts for shredding machines, which was issued on January 29, 1963, 
had generated no responses, insofar as concerns the shredding machines 
here specified, when bids were opened under IFB 01-601-63-705 on 
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April 23, 1963. The following information was disclosed at the 
April 23 bid opening: 


Item 1—Unit Item 2—Unit Item 3—Unit 





Price for 21 Price for 1 Ma- Price for 2 
Bidder Machines of chine of 400 lb. Machines of 
100 Ib. capacity 200 lb. 
capacity capacity 
Carey O’ Madigan $2, 965 No Bid No Bid 
Somat Corporation $2, 485 $10,020 $7,040 


In a letter of April 25, 1963, to Brookley Air Force Base, you pro- 
tested any award under the IFB on the ground that the larger units 
listed thereunder were sole source items and should not have been in- 
cluded with Item I units on which Somat allegedly was able to offer 
a low bid only because of the high prices it quoted on the larger units. 
On May 27, the contracting officer replied, in effect, that since the Air 
Force was free under the terms of the Somat bid to award only the 
units under Item I and no other units to that company, Somat gained 
no advantage it would not have had had the Air Force issued 2 sepa- 
rate invitations. It should be noted at this point that when GSA pub- 
lished FSC Group 36, Part 2, for the period July 1, 1963 through June 
30, 1964, it had awarded no contracts for shredding machines which 
met the specifications of the subject IFB. 

On July 15, 1963, after you had presented certain allegations con- 
cerning the preference of some using activities for the 100 Ib. capacity 
machines, rather than the three larger units listed in the IFB, the Air 
Force advised you that it was conducting a review of its requirements 
for the shredding machines. On July 29, 1963, while the review of 
activity requirements was being conducted, you presented to GSA an 
offer for an FSS contract for the subject machines. On August 14, 
you obtained contract No. GS-OOS-45965, and effective on that date 
you became eligible for FSS contracts under FSC Group 36, Part 2, 
for the same machine described by Item I of the IFB. In effect, you 
reduced by $11,970 the price you had offered for 21 units of Item I 
under the IF'B, by contractiag with GSA to sell to ordering agencies at 
$2,395 per unit. On August 26, 1963, you advised the procuring ac- 
tivity that you expected it to fill its needs for shredding machines 
under your FSS contract with GSA. 

On September 3, 1963, the requirements stated in the IFB for items 
two and three were canceled, thereby rendering moot the objection that 
sole source items had been included with competitive items in the 
same invitation for bids. On September 26, the contracting officer 
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decided that the Air Force should make award for the 21 units under 
the IFB rather than the FSC. This decision was questioned in a re- 
view by the Staff Judge Advocate at Wright-Patterson Air Force 
Base in a memorandum dated October 3, 1963. The basis for such 
question was the apparent requirement for procurement from the FSC, 
set forth in Armed Services Procurement Regulation 5-102 and in the 
paragraph titled “Scope of Contract” in the Special Provisions of 
FSC Group 36, Part 2, which paragraph provides in relevant part : 

1. SCOPE OF CONTRACT.— 





(a) This schedule provides for the normal supply requirements of all depart- 
ments and independent establishments, including wholly-owned Government 
corporations, in the executive branch of the Federal Government (except the 
Department of Defense, under LITHOGRAPHIC COPYING CAMERAS: 
PHOTOCOPYING AND PROCESSING MACHINES; AND BLUEPRINT, AND 
DRY- AND MOIST-DEVELOPING PRINTING MACHINES) and the Govern- 
ment of the District of Columbia, for delivery within the 48 contiguous States, 
and Washington, D.C., and contracts will be used as primary sources for the 
articles or services listed herein under Section A—Purchase. 

On September 13, Somat had been informed that the privileges it 
might normally expect to flow from being low bidder under the IFB 
may have been usurped when your company obtained its FSS con- 
tract. Somat expressed some unhappiness that it had had no “oppor- 
tunity” to obtain a similar contract from GSA. One week later it 
made an offer to GSA to supply shredding machines to the Govern- 
ment, which resulted in an FSS contract effective on October 15, 1963, 
at $2,342.11 per unit, a price slightly less than the one established in 
your FSS contract. 

During this time, Air Force Headquarters in Washington was ques- 
tioning whether award in this case was mandatory under FSC Group 
36, Part 2. The primary reason for doubting the necessity of such 
an award was because when GSA added shredding machines to FSC 
Group 36, Part 2, it had not obtained the concurrence of the Office 
of the Secretary of Defense as per the agreement between GSA and 
the Department of Defense. See ASPR 5-102.4. Resolution of this 
difficulty became unnecessary when, on or about October 18, Head- 
quarters learned from GSA that effective October 17, shredding ma- 
chines would not be included in the FSC as a mandatory item insofar 
as the Department of Defense was concerned. On October 18, 1963, 
Headquarters drafted letters to you and Somat advising that the best 
interest of the Government required cancellation of the IFB and 
procurement of the supplies under FSC Group 36, Part 2. We are 
advised that Headquarters deliberately did not state to whom the 
award would be made, since under the course it had chosen to follow, 
you and Somat might continue to offer to GSA successively larger 
reductions in the price established by your contract with the FSS. 

Effective October 23, 1963, the day before award was made to 
Somat, your prices under FSC, Group 36, Part 2, were reduced to 
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almost one dollar per unit lower than your competitor’s. However, 
the amendment to the FSC containing this reduction was not pub- 
lished until October 30, and the record establishes that you did not 
advise the procuring activity of this reduction until October 24, and 
that the notice of award had been mailed to Somat approximately 35 
minutes before receipt of such advice from you. 

Since we cannot agree that it was in the best interests of the Gov- 
ernment to have canceled the IF B, and since we believe that an award 
should have been made thereunder, we do not consider it necessary to 
decide who should have received the award had it been proper to make 
it under the FSC. As you pointed out in a letter to the procuring 
activity, we have stated many times that the preservation of the com- 
petitive bidding system is more beneficial to the Government from a 
long-range standpoint than the pecuniary saving which might be 
realized in the individual case. 41 Comp. Gen. 599. The rather 
unique system of procurement here developed by the bidders and ac- 
quiesced in by the Air Force does little to secure the integrity of 
competitive bidding. Under this system, prices offered in bids solic- 
ited by the military agencies may be meaningless when the IF'B calls 
for items which may, but are not required to, be procured under an 
existing FSS contract. In this circumstance, a procuring activity 
might choose to procure the items neither from the low bidder under 
the IFB nor from the company with the lowest FSC contract price at 
the time bids were opened, but from any bidder who subsequently re- 
duces his FSC contract price, or offers for the first time to contract 
with the FSS, at a price lower than those prices which are outstanding 
under either the IFB or the FSC. We believe such abuse of the com- 
petitive bidding concept is just as palpable where, as here, there are 
no FSS contracts for the advertised item at the time bids are opened, 
although the item itself is listed in an FSC. In our view, the option 
to make an award pursuant to the subsequent FSS contract or price 
reduction thereof, under the circumstances described above, nullifies 
one of the most basic tenets of advertised bidding, i.e., that low prices 
are best assured by establishing among bidders the confidence that 
once bids are opened and disclosed, a high bidder will not be given a 
second opportunity to underbid the price submitted by the low bidder 
on that procurement. 

In the instant procurement bid prices under the Air Force IFB had 
already been disclosed before you offered a lower price for a contract 
under the FSC, and a fortiori, before you subsequently reduced your 
FSS contract price. It necessarily follows that procurement of the 
item included in the Air Force IFB from your company at the lower 
price you quoted for an FSS contract, would afford your company, 
indirectly, the same competitive advantage which would have resulted 
had you been permitted to submit a second bid under the Air Force 


758-984 O-65—40 





596 DECISIONS OF THE COMPTROLLER GENERAL [43 


IFB. Accordingly, we must conclude that procurement by the Air 
Force of the paper shredding machines in question from your com- 
pany would have been improper, and your protest against the failure 
of the Air Force to take such action must therefore be denied. 

In view thereof, and since the award was made to the bidder who 
had submitted the low bid under the IFB, no further action is con- 
templated by this Office. 


[B-153204] 


Family Allowances—Separation—Type 1—Dependent Visits 


When visits by dependents of members of the uniformed services to the per- 
manent duty station of a member receiving family separation allowance pay- 
ments under 37 U.S.C. 427(a).and clause (1) of 37 U.S.C. 427(b) exceed 3 months 
(unless a shorter period is prescribed by Departmental regulations) due to ill- 
ness or other emergency arising after the dependents arrive at the duty station, 
the visit may be considered a visit of a “temporary nature” until the end of the 
3-month period, and, therefore, retroactive collection of the family separation 
allowance payment to the date the visit commenced is not required but payments 
should be terminated at the end of 3 months. 


Family Allowances—Separation—Type 2—Dependent Visits 


If at the time dependents of members of the uniformed services depart from 
their residence to visit the member at his permanent duty station it is contem- 
plated that the visit will be for a period longer than 3 months, the visit is not 
of a temporary nature for continuation of family separation allowance pay- 
ments under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) and, therefore, 
the family separation allowance payments should be stopped on the date the 
dependents arrive at the member’s permanent duty station. 


Family Allowances—Separation—Type 1—Dependent Visits 


When family separation allowance payments to members of the uniformed serv- 
ices are stopped because the visit of the member’s dependents extends beyond 
3 months, and later the dependents return home, the same conditions for payment 
of the family separation allowances then exist as originally existed on departure 
of the member for a station to which transportation of dependents is not author- 
ized, and, therefore, family separation allowance payments may be made from 
and including the date of departure of the member’s dependents from the per- 
manent duty station. 


Family Allowances—Separation—Type 1—Dependent Acquired 


After Orders 


A member of the uniformed services who is without dependents on the effective 
date of his permanent change of station and therefore not eligible for family 
separation allowance payments but who acquires a dependent after reporting 
to his new station and then meets the requirements for the family separation 
allowance authorized under 37 U.S.C. 427(a) is entitled to such family separa- 
tion allowance payment from the date the dependent is acquired. 


Family Allowances—Separation—Type 2—Dependent Acquired 
After Orders 


A member of the uniformed services who acquires a dependent after reporting 
to a new permanent duty station and not only meets the other requirements for 
the family separation allowance authorized in 37 U.S.C. 427(b)(1) but main- 
tains a residence or household away from his station for his dependent which 
he likely would share with the dependent as a common residence during leave 
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or such times as his duty assignment might permit is entitled to the family sep- 
aration allowance authorized in 37 U.S.C. 427(b) (1). 


Family Allowances—Separation—Type 2—Computation 


Since family separation allowances for members of the uniformed services under 
87 U.S.C. 427(b) are authorized as “monthly allowances” they should be com- 
puted on the basis of a 30-day month, therefore, the 31st day of the month should 
be excluded and February should be treated as if it actually had 30 days. 


Family Allowances—Separation—Type 2—Computation 


In computing the family separation allowance under 37 U.S.C. 427(b)(1) for 
a member of the uniformed services who becomes entitled to the allowance dur- 
ing a month, the family separation allowance should be prorated on the basis 
of a 30-day month for that portion of the month during which entitlement 
exists. 


Family Allowances—Separation—Type 2—Computation 


Although the 31st day of a month is not counted in computing the amount of the 
family separation allowance authorized to members of the uniformed services 
under 37 U.S.C. 427(b), it is to be counted in determining the length of time 
the member is on duty for the continuous period of duty of more than 30 days 
for eligibility for the family separation allowance prescribed in clauses (2) and 
(3) of 37 U.S.C. 427(b), likewise the 28th of February is to be counted as only 
1 day for duty purposes. 


Family Allowances—Separation—Type 2—Temporary Duty—Unit 
or Group Orders 


For purposes of the family separation allowance authorized under 37 U.S.C. 
427(b) (3) to members of the uniformed services for temporary duty for a con- 
tinuous period of more than 30 days, members who are assigned to such tem- 
porary duty under orders as a unit rather than under individual orders may 
have such unit assignment orders recognized for family separation allowance 
payments, provided that the orders are sufficiently definite, that the members 
of the unit can be identified, and will have knowledge of the duty required as 
members of the unit, even though the temporary duty might be a type for which 
per diem would not be payable. 


Family Allowances—Separation—Type 2—Hospitalization, Etc., 
Effect 


A member of the uniformed services who is transferred from a permanent duty 
station overseas to a hospital in the United States as a patient for treatment 
is considered to have been given a permanent change of station and, therefore, 
since such a change of station would entitle the member to transportation of 
his dependents to the hospital at Government expense, the family separation 
allowance prescribed in 37 U.S.C. 427(b) (1) would not be payable. 


Family Allowances—Separation—Type 2—Hospitalization, Etc., 
Effect 


A member of the uniformed services who has his assignment at a station in the 
United States terminated when he is transferred to a hospital on a permanent 
basis for treatment as a patient may have the hospital regarded as a permanent 
station for entitlement to the family separation allowance prescribed in 37 
U.S.C. 427(b) and, therefore, if the member otherwise qualifies for the family 
separation allowance and the member is not entitled to transportation of his 
dependents to the hospital by reason of a determination by proper authority 
that the period of hospitalization is not expected to be prolonged, the member 
would be entitled to the family separation allowance under 37 U.S.C. 427(b) (1), 
provided that his dependents do not reside near the hospital. 
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Family Allowances—Separation—Type 2—Temporary Duty— 
Hospitalization, Etc., Effect 


A member of the uniformed services who is transferred from a duty station in 
the United States to a hospital as a patient in an attached status for a period 
in excess of 30 days may not have the transfer regarded as an assignment for 
performance of temporary duty to qualify for the family separation allowance 
for temporary duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3). 


To the Secretary of Defense, March 16, 1964: 


Reference is made to letter of December 30, 1963, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether members of the uniformed services may be paid family sepa- 
‘ation allowances pursuant to the provisions of 37 U.S.C. 427, under 
the circumstances set forth and discussed in Committee Action No. 335 
of the Military Pay and Allowance Committee, Department of 
Defense. 

Section 427, Title 37, of the United States.Code, as added by section 
11 of the Uniformed Services Pay Act of 1963, Public Law 88-132, 
approved October 2, 1963, provides as follows: 


§ 427. Family separation allowance 

(a) In addition to any allowance or per diem to which he otherwise may be 
entitled under this title, a member of a uniformed service with dependents who 
is on permanent duty outside of the United States, or in Alaska, is entitled to a 
monthly allowance equal to the basic allowance for quarters payable to a mem- 
ber without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; and 

(2) quarters of the United States or a housing facility under the jurisdiction 
of a uniformed service are not available for assignment to him. 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station ; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 


A member who becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than 30 
days is entitled to the allowance effective as of the first day of that period. 


The questions will be quoted and answered in the order presented. 
Question 1. 


a. When dependents visit a member at his permanent duty station for a period 
exceeding three months, should the allowances authorized under 37 U.S.C. 
427(a) and clause (1) of 37 U.S.C. 427(b) be stopped at the expiration of the 
three-month period, or retroactive to the date the visit commenced? 

b. When credit for these allowances is stopped because a social visit has 
a —— the three-month period, may credit be resumed upon termination 
of the visit? 
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Committee Action No. 335 refers to our decision of October 9, 1963, 
B-131836, 43 Comp. Gen. 332, in which, in answer to question 19, we 
stated : 


In decision of February 11, 1958, 37 Comp. Gen. 517, we held that while it is 
impossible to determine a fixed period for a visit of a “temporary nature” which, 
under all circumstances, would safeguard the interests of the Government while 
not infringing upon the privileges intended to be granted to service personnel, 
the liberal maximum period of three months under Executive Order No. 10204, 
during which the wife of a member of the uniformed services may occupy Gov- 
ernment facilities, public quarters assigned to another member, or a guest house 
while on a social visit of a temporary nature without loss to the member of his 
right to continue to receive basic allowance for quarters on her account would 
be a reasonable maximum period for such visits. We believe a similar maximum 
period may be prescribed by regulations under the cited code provisions where 
the facts clearly show that the dependents are merely visiting at or near the 
permanent duty station and have not effected a change of residence. 

If it reasonably may be concluded from the facts that the presence 
of the dependents at the member’s station was for the purpose of a bona 
fide social visit which would not exceed 3 months (unless a shorter 
period is prescribed by Departmental regulations), but due to illness 
or other emergency arising after they arrived at the member’s perma- 
nent duty station it was necessary to extend the visit for a longer 
period, retroactive collection of the family separation allowances to 
the date the visit commenced is not required. In such a case, it may be 
considered a visit of a “temporary nature” until the end of the 3 
months’ period and payment stopped at that time. If, however, at the 
time the dependents depart from their residence it is contemplated that 
their visit will be for a period longer than 3 months then the visit is 
not of a “temporary nature,” and the allowances should be stopped on 
the date the dependents arrive at the member’s permanent duty station. 
Question 1(a) is answered accordingly. 

In answer to question 1(b) we agree with the Military Pay and Al- 
lowance Committee that when a bona fide social visit extends beyond 
3 months, the allowances are stopped and later the dependents return 
home, the same justification then exists for payment of the family sepa- 
ration allowances as originally existed on departure of the member 
for a station to which transportation of his dependents is not author- 
ized. Accordingly, it is our view that payment of such allowances 
should be made, if otherwise proper, from and including the date of 
departure of the member’s dependents from his permanent duty 
station. 

Question 2. 

Is a member without dependents on the effective date of his permanent 
change of station entitled to family separation allowance under Section 427(a) or 
427(b) (1) if he acquires a dependent subsequent to reporting to his new station? 

The allowances authorized under section 427(a) and _ section 
427(b) (1) are payable only to members with dependents and only if 
the movement of the member’s dependents to or near his permanent 
station is not authorized at Government expense and his dependents 
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do not reside at or near his station. Paragraph 7000(10) of the Joint 
Travel Regulations provides that transportation of a dependent at 
Government expense is not authorized when dependency does not exist 
on the effective date of the order directing a permanent change of sta- 
tion for the member. In such a case, if the member meets the other 
requirements of section 427 (a), he would be entitled to the family sep- 
aration allowance under that section effective the date the dependent 
is acquired. The member would also be entitled in such a case to the 
allowance under section 427(b) (1) if he meets the other requirements 
of that section and if he maintains a residence or household away from 
his station for his dependent which he likely would share with the 
dependent as a common residence during periods of leave or such 
other times as his duty assignment might permit. See B-131836, 
November 22, 1963, 43 Comp. Gen. 444. Question 2 is answered in the 
affirmative on the basis indicated. 

Question 3. 

Under section 427(b) what amount would be payable: 

a. If a member becomes entitled under clause (1) of section 427(b) [in] a 
month which has $1 days, or in the month of February? 

b. For periods of entitlement under clauses (2) or (3) as follows: 

(1) 31 March through 10 May? 

(2) 25 February through 31 March? 

(3) 15 January through 1 March? 

Section 403(g) of Title 37 of the United States Code provides that 
the President may prescribe regulations governing payment of the 
basic allowance for quarters under that section. By Executive Order 
No. 10204, January 16, 1951, the President prescribed such regulations 
and in paragraph 6 he authorized the several service Secretaries to pre- 
scribe supplementary regulations, with the requirement that they be 
uniform for all services to the extent practicable. The regulations 
issued by the services concerned are exemplified by Army Regulations 
37-104, Chapter 5, and provide for computing basic allowance. for 
quarters on the basis of a 30-day month the same as pay is computed 
pursuant to 5 U.S.C. 84. Since the family separation allowances are 
authorized as “monthly allowances,” they should be computed on the 
same basis. Thus in computing the amount payable the 31st day of 
any month should be excluded from the computation and February 
should be treated as if it actually had 30 days. If entitlement com- 
mences during the month the allowance should be prorated on the basis 
of a 30-day month for that portion of the month during which entitle- 
ment exists. Therefore if entitlement under section 427(b) (1) should 
commence on the 11th and continue to the end of the month the member 
would be entitled to an allowance of $20 whether the month was Jan- 
uary or February. Question 3(a) is answered accordingly. 

In answer to question 3(b) it should be observed that, while the 
31st day of a month is not counted in computing the allowance payable 











Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 601 


under section 427(b), it is to be counted and the 28th of February 
is to be counted as only 1 day in determining whether a member 
has been on duty for a continuous period of more than 30 days as 
prescribed in clauses (2) and (3). In accordance with the rules set 
forth above a member who is entitled to an allowance under clause 
(2) or (3) for the period March 31 through May 10 would receive 
nothing for March, $30 for April, and $10 for May. For the period 
February 25 through March 31 he would receive $6 for February 
and $30 for March. For the period January 15 through March 1 he 
would receive $16 for January, $30 for February, and $1 for March. 

Question 4. 

Are members of a unit, otherwise qualified for family separation allowance 
under Section 427(b) (3), entitled to the allowance when the unit is ordered on 
an exercise for a period in excess of 30 days? 

The Military Pay and Allowance Committee says the doubt as to 
entitlement to the allowance in this instance is based on the fact that 
orders are issued directing the movement of a unit rather than orders 
placing an individual on temporary duty. In the decision of Decem- 
ber 9, 1954, 34 Comp. Gen. 284, it was recognized that a member of 
a unit or detachment, away from the permanent station of the basic 
organization to which attached, under temporary or temporary addi- 
tional duty orders may be considered as having performed temporary 
duty away from his permanent station. 

Paragraph 3001 of the Joint Travel Regulations provides that a 
competent travel order is a written instrument issued by proper au- 
thority directing an individual or group of individuals to travel be- 
tween designated points. It appears that, generally, when a group 
of individuals is ordered to perform temporary duty each individual 
is named in the order or in an attached roster so that the members 
concerned will have definite knowledge of the duty assignment. If, 
however, a unit is ordered on an exercise of such a nature as to con- 
stitute temporary duty away from its permanent station and the 
orders are sufficiently definite that the members of the unit can be 
clearly identified and will have knowledge of the duty required by 
reason of being members of the unit, then it would appear that such 
members, otherwise qualified, who are on temporary duty away from 
their permanent station under such orders for a continuous period of 
more than 30 days are entitled to payment of family separation allow- 
ance under clause (3) of section 427(b) incident to the unit assign- 
ment. This would be so even though the exercise might be a type of 
temporary duty for which no per diem would be payable. 

Question 5. 


(a) If a member is assigned as a patient to a hospital, is he entitled to family 
separation allowance under Section 427(b) (1)? 
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(b) Is a member who is transferred as a patient to a hospital in an attached 
status for a period in excess of 30 days entitled to family separation allowance 
under Section 427(b) (3)? 

The Military Pay and Allowance Committee states in its discussion 
that a member assigned to a hospital would have no other permanent 
duty station and, consequently, it expresses the view that entitlement 
to family separation allowance under section 427(b) (1) would be for 
determination on the basis of conditions existing at the place where the 
hospital is located. With respect to entitlement to family separation 
allowance under section 427(b) (3), the Committee points out that in 
decision of October 9, 1963, B-131836, we held that a member other- 
wise entitled to the allowance under those provisions may continue to 
receive the allowance during periods of hospitalization. Therefore 
it says that it would appear that in order for a member who is trans- 
ferred to a hospital in an attached status to qualify for the allow- 
ance it would be necessary for him to have been on temporary duty 
and eligible for the allowance at the time of hospitalization. Doubt 
is expressed, however, as to whether the period during which the 
member is attached to the hospital may be considered a period of 
temporary duty so as to qualify the member for the allowance. 

Air Force Manual 11-1 defines “assign” as the placement of units 
or personnel in an organization where such placement is relatively per- 
manent and/or where such organization controls and administers the 
units or personnel for the primary function, or greater portion of the 
functions, of the unit or personnel. It defines “attach” as the place- 
ment of units or personnel in an organization where such placement 
is relatively temporary. Subject to limitations imposed by the attach- 
ment order, the commander of the receiving organization exercises 
control over the attachment the same as he does over units and persons 
organic to his command. However, it is stated that responsibility for 
transfer of personnel is normally retained by the parent organiza- 
tion. Similar definitions are contained in Army Regulations 320-5. 
It is our understanding that question 5 was formulated in the light of 
these definitions and it will be considered on that basis. 

It long has been considered that a member who is on duty outside 
the United States and who is detached from his station and transferred 
to a hospital in the United States as a patient for treatment is con- 
sidered to have been given a permanent change of station. See 4 
Comp. Gen. 653 and B-134227, December 17, 1957. On that basis he 
is entitled to transportation of his dependents at Government expense 
from his overseas station or from a designated place, as applicable, to 
the hospital. Paragraph 7004-3, Joint Travel Regulations. Since a 
member assigned to a hospital under these circumstances is entitled 
to transportation of his dependents to the hospital, he clearly is not 
entitled to family separation allowance under section 427(b) (1). 
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The assignment of a member from a station in the United States to 
a hospital for observation and treatment has not been regarded as a 
permanent change of duty station since the member is not assigned to 
the hospital for the performance of duty. On that basis we have con- 
sistently held that a member is not entitled to a dislocation allowance 
incident to the movement of his dependents to the hospital to which he 
is assigned. B-130298, April 3, 1957; B-132713, September 20, 1957; 
B-144900, March 27, 1961. 

Paragraph 7004-2 of the Joint Travel Regulations provides, how- 
ever, that a member who is transferred within the United States from 
either a permanent or temporary duty station to a hospital for ob- 
servation and treatment is entitled to transportation of dependents, 
“as for a permanent change of station,” to the hospital. Entitlement 
to such transportation is contingent upon a certification by the com- 
manding officer of the receiving hospital that he has evaluated the 
case and believes that the period of treatment in that hospital can be 
expected to be prolonged. If the commanding officer issues such a 
certificate that the period of hospitalization is expected to be pro- 
longed, the member clearly would not be entitled to family separation 
allowance under section 427(b) (1), since he would be entitled to trans- 
portation of his dependents to the hospital. And, since the certificate 
of the commanding officer as to the expected period of treatment may 
be given promptly when requested, it is our view that until such a 
certificate has been applied for and the commanding officer has deter- 
mined that the period of treatment is not expected to be prolonged 
there is no sound legal basis to conclude that the movement of the 
member’s dependents to the hospital is not authorized at Government 
expense. Compare B-152987, February 12, 1964, 43 Comp. Gen. 547. 

While an assignment to a hospital as a patient is not properly to 
be regarded as an assignment to duty, if the member’s assignment at 
his old station in the United States is terminated when he is trans- 
ferred to the hospital and he is assigned there on a permanent basis the 
hospital will be regarded as his permanent station for purposes of en- 
titlement to family separation allowance under section 427(b), the 
hospital being the only station to which he is permanently assigned. 
Therefore, if he otherwise qualifies and is not entitled to transporta- 
tion of his dependents to the hospital by reason of a determination by 
proper authority that the period of hospitalization is not expected to 
be prolonged, it is our view that he would be entitled to the allowance 
under section 427(b) (1) provided his dependents do not reside near 
the hospital. Question 5(a) is answered accordingly. 

With regard to question 5(b), an allowance under section 427 (b) (3) 
is authorized if the member “is on temporary duty” away from his 
permanent station for a period of more than 30 days, and the other 
requirements are met. A member who is transferred to a hospital 
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as a patient for observation and treatment is not transferred there 
for the performance of duty. Since entitlement to the allowance is 
predicated on a separation of the member and his dependents by reason 
of a special assignment for the performance of temporary duty away 
from his permanent station, it is our view that the transfer of a 
member to a hospital as a patient in an attached status is not the 
equivalent of an assignment for the performance of temporary duty 
and would not qualify him for the allowance. Question 5(b) is 
answered in the negative. 


[B-153201] 


Bids—Evaluation—Government Equipment, Etc.—Rental Evalua- 
tion Determination 

A corporation under an invitation providing for the use and evaluation of 
Government-owned facilities and special tooling unable to obtain prior to bid 
opening the location of the facilities and the acquisition cost of the tooling, 
information needed to compute the use evaluation factor applicable to its bid, in 
lieu of a rental payment, estimated the information and submitted an evaluation 
factor for the equipment use subject to revision upon the availability of accurate 
information is entitled to consideration of his revised reduced bid submitted after 
bid opening on the basis of a use factor computed on the actual acquisition cost 
of the special tooling, notwithstanding displacement of the low bid, the revised 
bid not constituting a bid modification to correct a mistake after bid opening, the 
evaluation factor dependent upon information obtainable from the Government 
having remained within the control of the Government, failure to timely furnish 
the needed information is not chargeable to the bidder. 


To the Secretary of the Army, March 17, 1964: 


By letter dated February 10, 1964, the Director of Procurement and 
Production, United States Army Materiel Command, furnished a 
report with respect to the protest of Argus Incorporated against the 
actions taken with respect to its bid submitted under invitation for bids 
No. AMC(A)36-038-64-304(M). 

The invitation issued on November 4, 1963, requested bids on 767 
rangefinders M17A1, together with equipment, for delivery f.o.b. ori- 
gin. By amendment No. 2 dated November 27, 1963, the invitation 
was amended to delete the clause entitled “USE AGREEMENT— 
GOVERNMENT-OWNED PROPERTY” and to substitute a clause 
entitled “USE AND EVALUATION OF GOVERNMENT- 
OWNED FACILITIES AND SPECIAL TOOLING.” This sub- 
stitute clause permitted the rent-free use of Government-owned 
facilities and special tooling subject to the following conditions: 
54a USE AND EVALUATION OF GOVERNMENT-OWNED FACILITIES 

AND SPECIAL TOOLING 


a. For the purpose of this IFB, Government-owned facilities and special tool- 
ing which a contractor or his subcontractor desires to use shall be furnished on a 
“use without charge” basis, providing proper authorization is received from the 
Contracting Officer having cognizance of such property as outlined in paragraph 
d. below. 
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b. Use agreements entered into with the Government by prospective bidders, 
previous to this IFB, which required a predetermined rental payment for the 
use of Government-owned facilities and special tooling will be waived by the 
Government. The bidder will be permitted rent free use in any award based upon 
the application of evaluation factors as hereinafter explained. 

e. In lieu of a rental or use-charge, an evaluation factor calculated in the man- 
ner set forth in paragraph g. below, will be applied to all bids submitted on the 
basis of using Government facilities and special tooling. 

d. A contractor bidding on the basis of using any Government facilities and/or 
special tooling in his possession or in the possession of his proposed subcontrac- 
tor or other current subcontractors, or in the possession of other subcontractors 
or under the cognizance of other Government Procurement Offices, and which are 
available for use in this procurement, shall, prior to bid opening: 

(1) Have obtained written authorization, from the Contracting Officer having 
cognizance of such property, to use same. Such authorization shall be submitted 
with the bid and shall, as a minimum: 

(a) Provide a list or description of the items of Government facilities or tool- 
ing to be used, and the authorization for their use. 

(b) Either, identify on said list the acquisition cost for each item to be used 
by the bidder, or any subcontractors, or ; 

(c) Separately state a lump sum maximum dollar value (acquisition costs) of 
facilities and separately state a lump sum maximum dollar value (acquisition 
costs) of special tooling which the bidder or any subcontractors desire to use. 

(d) Submit a combination of (b) and (c). 

Note: In the case of (c) and (d) above, the selection of unidentified equip- 
ment, or special tooling, may be made after award of the contract. In any 
event, the successful bidder will not be later furnished facilities or special tool- 
ing in excess of that identified in his bid or of the dollar figure set out in the bid 
unless consideration is obtained in the form of a reduction in contract price. 
The complete list of facilities and tooling to be used will, however, be incorpor- 
ated in the supply or facilities contract as applicable. 

(e) Provide the period for which use is authorized. 

(2) Assure the Government that no rental charge is included by the bidder 
or his subcontractors in the bid price. 

e. (1) Any existing Government-owned facilities and special tooling to be 
made available to the successful contractor will be listed in this IFB. Each 
bidder shall indicate in his bid whether or not he intends to use (and shall 
identify) such Government facilities and special tooling or any part thereof. 
Failure to so indicate will be construed to mean that no Government-owned 
facilities and special tooling are requested. 

(2) Any facilities or special tooling requested by the bidder will be evaluated 
on the same basis as facilities or special tooling in the possession of the bidder or 
his subcontractors which are to be used in the performance of this contract. 

f. (1) The following evaluation factors, which are to be computed by the 
bidder and set out separately, will be added to the bidder’s price for the use of 
Government-owned facilities and special tooling: 

(a) Facilities—Use Factor, 1% of acquisition cost for each month of the 
proposed production period. 

(b) Special Tooling—Use Factor, 124% of acquisition cost for each month 
of the proposed production period. 

(c) Only those facilities and tooling to be used by the bidder, or his subcon- 
tractors in the performance of the proposed contract will be listed and evaluated. 

(d) For the purpose of this bid, the Proposed Production Period will be 13 
months. 

(e) The bidder shall submit the use evaluation factor per unit procured 
computed as follows: Multiply the total cost of the facilities and tooling to be 
used by the applicable use factor or factors. Multiply the result by the number 
of months in the proposed production period indicated in (d). By dividing this 
result by the number of items to be produced during the production period, the 
factor to be added to the unit price for the purpose of evaluation will be obtained. 

(f) Facilities and special tooling being acquired under other contracts for the 
account of the Government either as a line item or under the “Special Tooling 
Clause” ASPR 13-504, will be evaluated on the basis of the same procedure set 
forth above except that the rates set forth in ASPR 13—601.2 will be used in com- 
puting the evaluation factor. 

g. Bidders are advised that the Government reserves the right of such flexi- 
bility in evaluation as is necessary to assure placement of the contract in the 
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best interests of the Government, including reservation by the Government of 
the right to override evaluation factors if the out-of-pocket costs would be 
substantially higher by reason thereof without commensurate advantage to the 
Government. 





. . * © . +. 
k. Special Considerations Relating to Use of Facilities and Special Tooling by 
Subcontractors. 





(1) Following is a list of known subcontractors possessing Government facili- 
ties or special tools which, in the past or currently, have been authorized for 
use in manufacturing components or parts of the items to be procured. 

(2) The existing facilities and special tooling located in the above or other 
subcontractor’s plants, if authorized for use by the cognizant Contracting Officer 
are subject to the same conditions and limitations as are imposed on prime 
contractor usage of Government property. The evaluation factors applied 
to prime contractor quotations will be the same both for proposed prime and 
subcontractor usage of Government property. 

(3) Bidders are advised that in the event any subcontractor desiring free 
use of Government property refuses to bid or quote to any prospective prime 
contractor the Government reserves the right to: 

(a) Refuse to authorize the subcontractor’s use of such property, or 

(b) Evaluate 100% of the acquisition cost of the property against the bid 
or quotation of the prime contractor proposing to use such subcontractor. 

* * * * * 7 « 


m. Where facilities and/or special tooling are to be used concurrently on two 
or more contracts, the portion of use evaluation factor properly allocable to this 
procurement must be determined. Multiply the full evaluation factor for facili- 
ties and special tooling for the production period established, by a fraction 
whose numerator is the extent of availability for use under contract being 
evaluated, and whose denominator is total extent of availability for use under 
two or more contracts. 

n. Bidders are advised that “use without charge” will only be authorized for 
the proposed production period set out in paragraph f(1)(d). Use for any period 
beyond that stated will not be authorized unless the bidder obtains prior author- 
ity from the Contracting Officer having cognizance of said property, and a fair 
rental charge is paid for said use. The Government hereby reserves the right 
to either collect such rental charge from the contractor or supplement the contract 
so as to reduce the total contract price by the amount of such applicable rental 
charge. 

CAUTION TO ALL BIDDERS: The Information and submissions required 


by this clause (Use and Evaluation of Government-Owned Facilities and Special 
Tooling) must be supplied with the bid prior to bid opening. Failure to do so 


will result in the bid being declared nonresponsive and rejected. 





Attached to amendment No. 2 was a list of subcontractors possessing 
Government-owned special tooling which have been authorized for use 
in manufacturing components or parts to be procured. This list 
identified the special tooling by Ordnance drawing numbers referenced 
to vendor’s names and addresses but not to acquisition costs. Argus 
advises that it received amendment No. 2 on December 5, 1963, leaving 
only six working days until bids were to be opened on December 16. 

On December 14, 1963, Argus submitted its bid and attached thereto 
a letter stating in part: 

Argus will produce parts and/or assemblies listed in the referenced Invitation 
For Bid with Government-owned Special Tooling and Facilities. In accordance 
with Modification No. 3 to Facility Contract No. DA-20-018-AMC-—0468(A), 
Argus is authorized to use the Special Tooling and Facilities listed in Exhibit 
“X” (copy enclosed in triplicate) in responding to Invitation For Bid. 


Additionally, the Special Tooling listed in Exhibit “A” (copy enclosed in 
triplicate) under the accountability of Cincinnati Procurement District, U.S. 
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Army, will be required for the production of parts and/or assemblies listed 
in the referenced Invitation For Bid. As a list of Government-owned Special 
Tooling and Facilities was not furnished with the referenced IFB, Argus has 
been unable to ascertain the acquisition cost of all the tooling listed on Exhibit 
“A”. Where the acquisition cost of Special Tooling was not available, Argus 
and/or its sub-contractors have estimated the acquisition cost of the tooling. 
Said estimates are subject to Frankford Arsenal’s approval and are to be re- 
vised accordingly, if actual acquisition costs are available. In the event the 
estimated acquisition costs are revised, the evaluation factor stated in this 
letter is to be adjusted accordingly. 

Enclosed is a copy of the Contracting Officer’s letter dated 11 December 1963, 
from Cincinnati Procurement District, U.S. Army, authorizing the use of the 
Special Tooling listed in Exhibit “A” in responding to the referenced Invitation 
For Bid. 

In accordance with paragraph d-2 of Amendment No. 2 of the referenced 
IFB, Argus stipulates that no rental charges for the use of Government-owned 
Special Tooling and/or Facilities have been included in the unit selling price 
by either Argus or its subcontractors. 

As specified in paragraph F of Amendment No. 2 to the referenced IFB, 
Argus submits the following evaluation factor, to be applied by the Government, 
on the basis of Contractor use of Government-owned Special Tooling and/or 
Facilities. 


Facilities in accordance with Exhibit “X” acquisition cost 


$7,186.00 X1% mo. $71. 86 
Special tooling in accordance with Exhibits “A” and “X” acquisi- 
tion cost $49,904.04 X 124% 831. 75 
Total per month $903. 61 
Monthly total $903.61 13 months proposed production period $11, 746. 93 
Evaluation factor $11,746.93--767 units $15. 32/unit 


We trust we have supplied the necessary information for your evaluation of 
this proposal. However, we will be pleased to furnish any additional informa- 
tion or costing data which may be required. 


Three bids were received and opened on December 16, 1963, as 
scheduled, with the following results: 


Contractor’s 


Base Price Computed 
At Opening Evaluation 
Bidders (Unit) Total Amount Factor (Unit) 
Chrysler Corp. $2,316.04 $1, 776, 402. 68 $294. 25 
Argus Corp. 2,598.00 1,992, 666. 00 15. 32 
American Cystoscope 2,633.50 2,019, 894. 50 - 
Trans- Total 
portation Evaluated Bid Total Amount 
Bidders (Unit) Price (Unit) As Evaluated 
Chrysler Corp. $15. 28 $2, 625.57 $2, 013, 812. 19 
Argus Corp. 15. 28 2,628.60* 2,016, 136. 20* 
American Cystoscope 31. 46 2,664.96 2,044, 024. 32 


(*Unverified at opening) 


The procurement agency advised that Chrysler fully complied with 
the five invitation conditions demanded of a bidder intending to use 
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Government-owned facilities or special tooling in its possession or in 
the possession of proposed subcontractors or other subcontractors. 
Those five conditions met. by Chrysler, as reported by the procurement 
agency, were: 


a. Assured Government that no rental charge is included by bidder or his sub- 
contractors in the bid price. 

b. Obtained written authorization from the Contracting Officers having cogni- 
zance of such property, to use same. 

ec. Submitted such authorization with bid at time of opening. 

d. Provided a list or description of the items of Government facilities or tooling 
to be used. 

e. Identified on said list the acquisition costs for each item to be used by bidder 
or sub-contractor. 


Subsequent to bid opening, Argus advised the procurement agency 
on December 19, 1963, that it had received as of that date, a list of 
available Government-owned special tooling located at subcontractors’ 
plants from the Cincinnati Procurement District. This listing iden- 
tified the tooling by Ordnance drawing number, component nomencla- 
ture, tool description, value, and vendor name and address. Previous 
to the opening of bids, the Cincinnati Procurement District by letter 
dated December 11 authorized Argus to use special tooling identified 
in amendment No, 2 on a rent-free basis. Argus’ letter of December 
19 reads in part: 

Our letter of transmittal, dated 14 December 1963, indicated Argus had been 
unable to ascertain the acquisition of all tooling listed on Exhibit “A”. Weare. 
therefore, enclosing revised copies, in triplicate, of Exhibit “A” listing the correct 
acquisition costs as ascertained from the Special Tooling list furnished by Cincin- 
nati Procurement District, U.S. Army. Where Government-owned Special Tool- 
ing is not available to produce the parts listed on our original Exhibit “A” sub- 
mission, we have so noted on the revised copies. Argus will provide the required 
tooling to produce these parts where Government-owned Special Tooling has not 
been listed. 

We are submitting a revised evaluation factor based on the actual acquisition 
cost as stated in our revised Exhibit “A”, to be applied by the Government, on the 


basis of Contractor’s use of Government-Owned Special Tooling and/or Facilities. 
as follows: 


Facilities in accordance with Exhibit “X” acquisition cost 





$7,186.00X1% per month $71. 86 
Special tooling in accordance with Exhibits “A” and “X” acquisition 
cost $17,958.73 X124% per month 299. 37 
Total per month $371. 23 
Monthly total $371.23x13 months proposed production period 4, 825. 99 
Evaluation factor $4,825.99--767 units 6.29/unit 


Argus’ revised submission, respecting special tooling only, if prop- 
erly for consideration, would reduce its special tooling evaluation 
factor from $14.10 per unit to $5.07 per unit and would have the effect 
of displacing Chrysler as the lowest bidder on an evaluated basis as 
follows: 
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Chrysler 

Evaluated Evaluated 

Unit Price Total Price 
End-item price $2,316.04 $1, 776, 402. 68 
Facilities 103. 88 79, 675. 96 
Special tooling 190. 37 146, 013. 79 
Transportation 15. 28 11, 719. 76 

$2,625.57 $2,013, 812. 19 

Argus 

Evaluated Evaluated 

Unit Price Total Price 
End-item price $2,598.00 $1, 992, 666. 00 
Facilities 1. 22 934. 18 
Special tooling 5. 07 3, 888. 69 
Transportation 15. 28 11, 719. 76 





$2,619.57 $2, 009, 208. 63 


In that connection, it is reported that the revised Argus submission 
has been verified and that the special tooling acquisition costs used by 
Argus, as well as the facilities acquisition costs, are correct. The rec- 
ord also establishes that 49 out of the 97 items of special tooling listed 
on the attachment to amendment No. 2 were not listed in the list of 
available tooling for the M17A1 rangefinder furnished by the Cincin- 
nati Procurement District to Argus after bid opening. It is apparent 
that many of the vendors listed on that attachment did not have 
available Government special tooling, and that pertinent acquisition 
cost information was unreliable. It is also evident that since Chrysler 
is the current producer of the item being procured, it was able to fur- 
nish facilities and special tooling information required by amendment 
No. 2 prior to bid opening. 

The position of the procurement agency in the matter may be sum- 
marized as follows: 

Argus’ revised submission (if considered and accepted) would reduce the spe- 
cial tooling evaluation factor of $49,904.04 by the sum of $22,356.00 on the basis 
that the tooling covered thereby were not listed as government property and 
therefore should not be evaluated. This would constitute a “subtle” reduction of 
the bidders unit price after bid opening, since he has unquestionably based his 
bid upon the mistaken notion that such tooling was available. To permit him to 
arbitrarily remove such factor and “absorb” the additional costs which are in- 
volved thereby is prejudicial. In the event the unidentified tooling turned out to 
be unavailable or’ non-existent then Argus would either have to manufacture it, 
purchase it or rent it, in either event this would of necessity be a cost which would 
have to be amortized into his basic bid price. The amortization of such tooling 
cost would make Argus’ bid higher than Chrysler. This points up the Govern- 


ment’s position that this is a situation where a bidder is attempting to stand firm 
in face of a mistake in bid circumstance. 


* = * . * * +. 
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In the initial bid the Government was required to assume that the price sub- 
mitted was based upon using Government tools. By re-submission, Argus at- 
tempted to modify its bid by the use of privately owned tools, thus decreasing its 
price. To allow this would be detrimental to the integrity of the advertised 
bidding system. This cannot be permitted. It should be noted that where Argus 
used estimates, the Government evaluated the Argus bid using the actual acquisi- 
tion cost figures. With the use of the actual acquisition cost figures Argus was 
still second low when using all of the tools originally requested whether available 
or not. As to those tools requested by Argus and not listed in the list furnished 
by Cincinnati totaling $22,356; to permit Argus to delete the evaluation of these 
items after bid opening would give them an opportunity after opening to claim 
a Mistake and ask “out” or agree to assume the costs and accept the contract. 
Before bid opening, bidder inquired as to the interpretation of the clause. Ac- 
cordingly, we must assume bidder took a calculated risk in assuming what tools 
and facilities were available without obtaining the information from the suppliers 
listed in Amendment No. 2+to the Invitation For Bid. 

We do not agree that Argus’ revised submission constituted a bid 
modification for the purpose of correcting a mistake in bid after 
opening. While amendment No. 2 requires that the information and 
submissions required by the facilities and special tooling clause be 
furnished prior to bid opening and that failure to do so will result 
in the bid being declared nonresponsive and rejected, Argus substan- 
tially complied with those requirements within limitations inherent 
in amendment No. 2 to the invitation. The clause prescribed by 
amendment No. 2 follows generally the guidelines and principles enun- 
ciated in Army Materiel Command Circular Letter 15-63, April 22, 
1963. That letter provides that eaisting facilities and special tooling 
to be made available to bidders will be listed in the invitation, including 
item description, location and acquisition cost. The list of special tool- 
ing attached to amendment No. 2 failed to include item descriptions 
and acquisition costs of available special tooling. In order to be fully 
responsive to this clause and the guidelines and principles prescribed 
therein, the bidder must be placed in a position, prior to bid opening, 
where he is able on the basis of the information then at hand, to iden- 
tify the available special tooling he proposes to use and its acquisition 
cost. Otherwise, it is a virtual impossibility for a bidder to compute 
the evaluation factor applicable to his bid. The procedures set out 
in the clause clearly contemplate that the competitive advantage of 
the present producer shall be eliminated by use of the evaluation 
factor method outlined in the clause. The evaluation factor for the 
rent-free use of Government-owned special tooling is based on 12% 
percent of the acquisition cost of the available special tooling to be 
used by the bidder for each month of proposed production. If through 
no fault of the bidder he is unable to ascertain from the cognizable 
contracting officer, prior to the date set for opening of bids, a list of 
available special tooling and the applicable acquisition cost, he is at 
a competitive disadvantage in computing the evaluation factor to be 
added to his bid price. Considering that the bidder’s evaluation fac- 
tor is dependent upon information obtainable from the Government, 
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Argus is not chargeable with the failure of the Cincinnati Procure- 
ment District to timely furnish a list of available special tooling and 
their acquisition costs. In that connection, we note that the District 
advised Chrysler on December 10, 1963, that it had permission to use 
special tooling being used by Chrysler under current contracts, and 
that also the District attached to its written approval a detailed 
schedule of special tooling. Under these circumstances, we do not 
believe that Argus attempted to rectify a mistake in its evaluation 
factor when it submitted a revised list of available special tooling and 
acquisition costs which had been furnished to it by a Government 
agency pursuant to a timely written request dated prior to the bid 
opening date. There is also for consideration the fact that Argus, at 
the time it submitted its bid, advised the procurement agency that 
since a list of available special tooling was not furnished or the acquisi- 
tion costs thereof, its estimates of acquisition costs were subject to 
revision by the procurement agency either downwards or upwards if 
the actual acquisition costs thereafter became available. It is re- 
ported that the Government had a right of verification to correct 
errors and omissions in the evaluation factor submitted by a bidder. 
It thus appears that the computation of the evaluation factor was en- 
tirely within the Government’s control. 

We note that the acquisition costs of optical tooling listed on the last 
page of the listing accompanying amendment No. 2, consisting of 18 
part numbers, were estimated by Argus. However, based on the list 
furnished to Argus by the Cincinnati Procurement District after bid 
opening, 14 of those optical tools were not listed as available for use 
and the remaining 4 optical tools had the correct acquisition cost. as 
determined by the District. Here, Argus had no control over either 
the availability or the acquisition costs of the these tools. 

In view of the $216,263.32 difference between the total base bid price 
of Chrysler and Argus, the procurement agency believes that award 
to Chrysler is required under the “overriding” provisions of amend- 
ment No. 2. Those provisions advised bidders that the Government 
reserved “the right of such flexibility in evaluation as is necessary to 
assure placement of the contract in the best interests of the Govern- 
ment, including reservation by the Government of the right to override 
evaluation factors if the out-of-pocket costs would be substantially 
higher by reason thereof without commensurate advantage to the 
Government.” It is therefore concluded that the Government should 
take advantage of this substantial saving, citing in support thereof 
B-151854 dated October 7, 1963, 43 Comp. Gen. 327, which held, in 
part, as follows: 

While the policy of complete equalization of competitive advantage, to which 


the above-referenced provisions of the ASPR [13—407(a) (3)] are directed, is a 
desirable objective in procurements involving the use of Government-owned 


758-984 O-65—41 











612 DECISIONS OF THE COMPTROLLER GENERAL [43 


equipment, to the extent that such policy may conflict with 10 U.S.C. 2305(c), 
the statute must prevail. In the instant procurement, it is apparent that addi- 
tional costs for transporting, modifying, installing, etc., the industrial facilities 
and special tooling located in Continental’s plant would necessarily result if an 
award were made to any other bidder who proposed to use such facilities and 
tooling, while no such costs would result from an award to Continental. It neces- 
sarily follows that in evaluating bids for the purpose of determining the most 
advantageous bid under 10 U.S.C. 2305(c), these circumstances were required 
to be considered and recognized in any bid evaluation procedure. The method 
of evaluation adopted in the instant case (i.e. excluding any additional costs of 
transporting, modifying, installing, etc., from the evaluation by requiring each 
bidder to either absorb them or include them in his bid price) was one method 
of arriving at evaluated bid prices which would reflect true cost to the Govern- 
ment. Conversely, it is obvious that if the invitation had advised bidders 
that the Government would assume such additional costs, a proper evaluation of 
Continental’s bid would have required the deduction of an amount represent- 
ing such costs, in evaluating Continental’s bid. Under either evaluation method, 
it is apparent that while the low evaluated bid price would represent the most 
advantageous bid to the Government, a competitive advantage would result to 
Continental from its possession of Government equipment. 

In view of the foregoing, and since we are unaware of any evaluation method 
which would have equalized Continental’s competitive advantage in the instant 
procurement and, at the same time, resulted in evaluated bid prices reflecting 
true cost to the Government, we are unable to conclude that the method of bid 
evaluation prescribed by the invitation was improper, or that the award to Con- 
tinental based upon such bids so solicited and evaluated was improper. 

That decision is distinguishable here since amendment No. 2 does 
not prescribe a method of bid evaluation which would necessarily 
result in a competitive advantage to Chrysler. Rather, the purpose 
of amendment No. 2 is to eliminate any competitive advantage to 
Chrysler by requiring that identical evaluation factors be added to the 
basic bid prices for the use of Government-owned special tooling 
without reference to any additional costs for transporting, modifying, 
installing, etc., the tooling. The right reserved to the Government to 
override the evaluation factor if out-of-pocket costs are substantial 
without commensurate advantage to the Government is, of course, a 
judgment determination to be made by the contracting officer. How- 
ever, “out-of-pocket costs” are not necessarily limited to the difference 
between basic bid prices in situations where free use of Government 
property in production is extended to all competing bidders. A com- 
mensurate advantage to the Government would result through the 
rent-free use of Government-owned facilities and special tooling in 
that costs of contractor-furnished facilities and special tooling would 
not have been amortized and reflected in higher bid prices. Also, there 
is for consideration the advantage accruing to the Government through 
the competitive procurement of the end item here involved. In that 
connection, we note that the noncompetitive procurements of the end 
item averaged $2,828.18 per unit as compared to the unit price bid by 
Chrysler—the present producer—of $2,316.04 and $2,598 bid by Argus. 
So far as concerns the “overriding” provisions of amendment No. 2, we 
believe that there is for application the rule of bid evaluation laid 
down in 36 Comp. Gen. 380, 385, that : 
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The “basis” of evaluation which must be made known in advance to the 
bidders should be as clear, precise and exact as possible. Ideally, it should 
be capable of being stated as a mathematical equation. In many cases, however, 
that is not possible. At the minimum, the “basis” must be stated with sufficient 
clarity and exactness to inform each bidder prior to bid opening, no matter how 
varied the acceptable responses, of objectively determinable factors from which 
the bidder may estimate within reasonable limits the effect of the application of 
such evaluation factor on his bid in relation to other possible bids. By the term 
“objectively determinable factors” we mean factors which are made known to 
or which can be ascertained by the bidder at the time his bid is being prepared. 
Factors which are based entirely or largely on a subjective determination to be 
announced by representatives of the contracting agency at the time of or subse- 
quent to the opening of bids violate the principle for the reason that they are not 
determinable by the bidder at the time his bid is being prepared. 


Accordingly, on the basis of the record before us, we must conclude 
that the bid of Argus, as revised, should be considered for award 
under the invitation, as amended, if otherwise proper. 


[B-153067] 


Bids—Evaluation—Delivery Provisions—Loading Characteris- 
tics—Bidder v. Government Responsibility 

An evaluation of the transportation data furnished by bidders on cargo trailers 
in accordance with the loading characteristics and quantities stipulated by them, 
under which the second low bidder offering to load 8 units on a truck at no charge 
displaced the low bidder offering to load 4 units, is not an evaluation on the 
lowest overall cost to the Government required by par. 1-1305.4 of the Armed 
Services Procurement Regulation, in view of the fact that the low bid would not 
have been displaced but for limiting the bid evaluation to the loading character- 
istics stipulated by the bidders, an evaluation emphasizing a minor aspect of the 
procurement proving detrimental to the Government, and the placing of the entire 
responsibility of stipulating loading characteristics on bidders where the optimum 
loading characteristics are known to the Government is inconsistent with 10 
U.S.C. 2305(c) providing for award to that bidder whose bid conforms to the 
invitation, price and other factors considered. 


To the Secretary of the Army, March 20, 1964: 


We refer to the letters, with enclosures, dated January 9, 1964, and 
February 17, 1964, from the Director of Procurement and Production, 
Headquarters, United States Army Materiel Command, Washington, 
D.C., 20315, furnishing us with a report and supplemental report in 
connection with a protest from Doc-O Manufacturing Company, Sand 
Springs, Oklahoma, to award of a contract pursuant to invitation for 
bids No. AMC-20-113-63-2096(T). 

The invitation was issued by the Industrial Directorate, Army Tank 
Automotive Center, Michigan Missile Plant, 38111 Van Dyke, Center 
Line, Michigan, for the procurement of 4,400 M 105A2, 114 ton, 2- 
wheel cargo trailers in accordance with applicable specifications and 
engineering orders. The procurement was divided into two items 
with 2,200 of the units comprising each item. Page 3c of the invitation 
provided that bids would be f.o.b. origin. Page 3d of the invitation 
listed 11 tentative destinations, both domestic and foreign, for the 
items, also the number of vehicles that would be delivered to each 
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destination. This page stated that such information would be used 
for evaluation purposes. On July 5, 1963, the procuring activity 
issued amendment No. 2 to this invitation which deleted Page 3d of 
the invitation in its entirety and substituted therefor Page 24, which 
was identical to Page 3d. Clause (a) on Page 3h of the invitation pro- 
vided as follows: 

a. Bidders, in addition to the other provisions of this bid, must furnish the 
Transportation Data set forth on HPC Form 4059A which is necessary in evalu- 
ating the Government’s cost of transportation and for use in the selection of the 
mode of shipment. FAILURE TO FURNISH THE DATA REQUESTED WILL 
CAUSE THE BID TO BE NON-RESPONSIVE. 

Form HPC 4059A was divided into 13 columns in which bidders were 
to insert the number of vehicles which would be loaded. The general 
heading for the first five columns was “rail.” Under the general 
heading and over each of the five columns the following respective 
headings appeared : “Conv., TTX, Bi-Level, Tri-Level, Other.” The 
general heading for the next seven columns was “motor” and under 
the general heading over each of the seven columns the following 
respective headings appeared : “SD, CD, SM, FM, 3 Way, TL, HH.” 
The heading appearing over the last column was “Water” and un- 
derneath, “Port FAS”. In regard to motor, only the headings “TL” 
representing truckload and “HH” representing heavy hauler are 
material here. In each column under the bidders’ stipulation as to 
the number of units which would be loaded the bidder was also to 
insert the loading charge for each vehicle. There was no provision 
in the invitation requiring the Government to ship in accordance with 
the loading characteristics indicated by the bidders. 

Bids were opened on July 17, 1963. Doc-O quoted a price for the 
2,200 units under item 2, including excise tax where applicable, of 
$1,916,868.69. Atlantis Electronics Corporation, Rockwall Defense 
Division, P.O. Box 451, Garland, Texas, quoted a price for the 2,200 
units under item 2, including excise tax where applicable, of 
$1,942,850.93. Both bids provided for prompt payment discounts of 
\% percent. Other bidders which quoted prices lower than the bids of 
Doc-O and Atlantis for item 2 were considered ineligible for award, 
and will not be considered further. 

Doc-O filled out Form HPC 4059A, described above, in the follow- 
ing manner: 4 units loaded on a truck load, no charge; 6 units loaded 
on a heavy hauler, no charge; 6 units loaded on a conventional rail 
car, loading charge $10.00 per vehicle; 8 units on a TTX rail car, 
loading charge $10.00 per vehicle. Atlantis provided the following 
information on Form HPC 4059A: 6 units loaded on a conventional] 
rail car, loading charge $10.00 per vehicle; 8 units loaded on a truck- 
load, no charge. 

The bids of Doc-O and Atlantis were evaluated in accordance with 
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the loading characteristics and quantities stipulated by these bidders 
on Form HPC 4059A. In this regard your supplemental report 
dated February 17, 1964, states that Doc-O’s bid must be evaluated 
in this manner since it would be more costly to load 8 units per truck 
than to load 4 units per truck, both via truckaway, and the Govern- 
ment would be liable for any excess costs. Thus, the evaluation of 
Atlantis’ transportation costs was based on Atlantis shipping 8 units 
per truckload via truckaway to the various estimated destinations 
listed in the invitation while Doc-O’s bid was evaluated for freight 
on the basis of shipping 4 units per truckload via truckaway, 6 units 
per conventional rail carrier, and 8 units per TTX rail carrier, which- 
ever was lower. Doc-O was not evaluated on shipping 6 units per 
heavy hauler, since Army considered this type of carriage to be a 
“gray area.” Your supplemental report states that all bidders were 
given the lowest freight rates available as required by Armed Services 
Procurement Regulation, paragraph 1-1305.4. Pursuant to this pro- 
cedure, Doc-O’s bid was evaluated as including transportation charges 
of $325, 290.04, and the transportation charges for Atlantis were deter- 
mined to be $276,769.47. Doc-O’s evaluated bid totaled $2,242,158.73 
and the evaluated bid of Atlantis totaled $2,219,620.40. On this basis 
Army determined that Atlantis was entitled to an award for item 2 
as the low evaluated bidder. 

On January 13, 1964, Doc-O directed a telegram to this Office pro- 
testing Army’s freight evaluation. We also received a freight anal- 
ysis prepared by Doc-O, which indicated that if Doc-O were evaluated 
on the basis of shipping 8 units per truckload, Doc-O would be the 
low evaluated bidder for item 2. On January 17, 1964, we requested 
your additional comments regarding the freight evaluation for item 
2, and upon receipt of your supplemental report the matter was sub- 
mitted to our Transportation Division for verification of your freight 
evaluation. To facilitate this verification we obtained copies of the 
workpapers used in the preparation of the evaluation of transporta- 
tion charges for Atlantis and Doc-O, and a conference was held be- 
tween the Executive Assistant and the Senior Traffic Officer, of the 
Traffic Management Branch, United States Army Command, and 
representatives of this Office. 

The findings of our Transportation Division are as follows: If the 
bids of Dec—O and Atlantis were evaluated pursuant to your procedure 
the freight cost for Doc—O would be $322,913.04, and the freight cost 
for Atlantis would be $276,691.41. If Doc—O’s bid were evaluated on 
the basis of shipping 8 units per truckload via truckaway, freight for 
Doc-O would be $272,760.34, and if Doc—O’s bid were evaluated on 
the basis of shipping 6 units via heavy hauler, when lower, Doc—O’s 
freight would be $298,055.24. Copies of the workpapers prepared by 
this Office to support this transportation evaluation are available in 
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the Transportation Division. We also found that Atlantis shipped 8 
units per truckload via truckaway under contract No. DA-20-113- 
ORD-29227, which was also for the procurement of M 105A2 cargo 
trailers, in May and June of 1963, and that heavy haulers are being 
used to transport M 105E and M 104 trailers, loaded 7 to the truck, 
which have essentially the same shipping characteristics as the M 
105A2, the unit in this procurement. 

In these circumstances we do not agree that the evaluation of the 
transportation costs for Doc—O could only be in accordance with the 
loading characteristics set forth in Doc—O’s bid. In this regard there 
would be no prohibition to requiring Doc-O to load 8 units per truck 
via truckaway at the time these goods are actually transported by the 
Government if the Government issued an appropriate change order. 
Moreover, a type of truckaway service similar to a “car carrier” would 
apparently be available for transporting these units from Sand 
Springs, Oklahoma, and the loading operation would be similar for 
loading 4 or 8 of the units on the truckaway. It is clear that if Doc—O 
loaded 8 units on a truckaway only half as many trucks would require 
loading. We note also that Atlantis stipulated no charge for loading 
8 units on a truckaway. Consequently, we question the conclusion in 
the supplemental report that it would be more costly per unit to load 
8 units via truckaway than it would be to load 4 units by truckaway or 
conventional truck. If Doc—O’s bid were evaluated on the basis of 
shipping 8 units per truckaway, Doc—O’s evaluated bid would be some 
$30,000 lower than the evaluated bid of Atlantis. In view of the fore- 
going it is our conclusion that Doc—O submitted the low eligible evalu- 
ated bid for item 2. 

With respect to the question whether Doc—O’s bid should have been 
evaluated on the basis of shipping 6 units per heavy hauler, we point 
out such mode of transportation apparently would be available and is 
being used to ship units which are similar to the units in this procure- 
ment. Consequently, the conclusion that Doc—O’s bid was evaluated 
on the basis of the lowest overall cost to the Government as required 
by Armed Services Procurement Regulation, paragraph 1-1305.4, 
based on the loading characteristics set forth in Doc—O’s bid, would 
also appear questionable. If Doc—O’s bid were evaluated on the basis 
of shipping 6 units per heavy hauler when lower, Doc—O’s evaluated 
bid would be some $4,700 lower than the evaluated bid of Atlantis. 

Moreover, 10 U.S.C. 2305(c) provides that award shall be made to 
that bidder whose bid conforms to the invitation, price and other fac- 
tors considered. The use of Form HPC 4059A in the manner set. forth 
in this case places too great an emphasis on one aspect of the procure- 
ment, the bidders expertise in the loading characteristics of the items 
to be transported by the Government. Thus, what would otherwise be 
a minor aspect of the evaluation becomes material possibly to the 
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detriment of the Government because of lack of such expertise on the 
part of some bidders. For these reasons it appears that placing the 
entire responsibility of stipulating loading characteristics on bidders 
where optimum loading characteristics are known to the Government, 
as indicated by the prior procurements of this item, would not be 
consistent with the intent of 10 U.S.C. 2305(c). 


CB-153503] 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Service Increase Upon Reenlistment 

An election of benefits under the Uniformed Services Contingency Option Act of 
1953 (10 U.S.C. 1431), valid when made, but made ineffective when additional 
service claimed for basic pay purposes upon reenlistment increased the total 
service of the member of the uniformed services in excess of the time prescribed 
by the act—less than 18 years—is not validated by the act of October 4, 1961 
(the Retired Serviceman’s Family Protection Plan) providing prospectively 
a more liberal time limitation for filing an election—after completion of 18 
years of service if made at least 3 years before the first day for which retired 
pay or retainer pay is granted—therefore, the member whose failure to file a 
valid election may not be retroactively corrected under the 1961 act is not 
authorized to participate in the family protection plan and he is entitled to refund 
of the deductions made from his retired pay. 

To Lieutenant Colonel J. L. Clancy, Department of the Army, 


March 20, 1964: 


Reference is made to your letter of December 2, 1963, forwarded 
under Department of Defense Military Pay and Allowance Committee 
Submission No. DO-A 749, requesting decision as to propriety of pay- 
ment of the voucher attached thereto in favor of Master Sergeant 
Ralph E. Hall, RA, retired, representing the amount by which his 
retired pay was reduced for the period February 1, 1963, through 
October 31, 1963, to cover the options selected by him under the Uni- 
formed Services Contingency Option Act of 1953 (now the Retired 
Serviceman’s Family Protection Plan) provided in Chapter 73 of 
Title 10, U.S. Code. 

On February 27, 1959, Sergeant Hall signed DA Form 1041 making 
an election of benefits under the Uniformed Services Contingency 
Option Act. Since he was credited at that time with 17 years and 9 
months of service for basic pay purposes, the signed document ap- 
peared to constitute a valid election under 10 U.S.C. 1431, which then 
required such election to be made before the member completed 18 
years of service for which he was entitled to credit in the computation 
of his basic pay. On April 1, 1961, however, Sergeant Hall reenlisted 
in the Army and at that time he claimed additional service credit for 
basic pay purposes. The allowance of that additional service credit 
increased his total service creditable for basic pay purposes as of 
February 27, 1959, to an amount in excess of 18 years. His purported 
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election, therefore, was of no effect, having been filed after expiration 
of the time period prescribed in the law. 

The act of October 4, 1961, Public Law 87-381, 75 Stat. 810, amended 
Chapter 73 of Title 10, U.S. Code, to provide, among other things, a 
more liberal time limitation for filing an election. As amended by 
that act, 10 U.S.C. 1431 authorizes a member to make an election after 
completion of 18 years’ service provided it is made at least 3 years 
before the first day for which retired pay or retainer pay is granted. 
That provision is not retroactive but applies only to elections made 
on or after the date of enactment of the amending statute. Therefore, 
it cannot validate the invalid election filed by Sergeant Hall on Feb- 
ruary 27, 1959. See 41 Comp. Gen. 743, 748. The regulation cited 
by you, which is published in 32 CFR 48.203 (b), applying the amended 
provisions of section 1431 prospectively, appears to reflect correctly 
the purposes of the 1961 act. 

In paragraph 10 of your submission you express doubt that the in- 
tent of Congress was to require that an election under the amended 
section 1431 must be made on or after October 4, 1961, and at least 
3 years before retirement. You state that the language of the 1961 act 
“does not clearly express this further restriction and such construction 
appears to be at variance with the legislative intent.” You quote 
excerpts from S. Rept. No. 1071 on H.R. 6668, 87th Congress, which 
became the act of October 4, 1961, in support of your views. However, 
we find nothing in the act or the legislative history quoted by you 
which indicates a legislative intent to validate elections previously 
filed by service members at a time when they had already completed 
more than 18 years of service. On page 1802 of the report No. 11 dated 
March 6, 1961, of hearings before Subcommittee No. 1 of the House of 
Representatives Committee on Armed Services on the proposed legis- 
lation (then under consideration as H.R. 4829, 87th Congress) in dis- 
cussing the provision which was enacted as subsection 1431(d) (cor- 
rection of void elections within 90 days after notification) there appear 
the following question and answer: 

Mr. Bates. This is retroactive? 


Mr. BLANpDFoRD. Nothing here is retroactive other than the 3- and 5-year pro- 
vision which would be retroactive only in its benefits. 


Section 7 of the act, 10 U.S.C. 1431 note, expressly extends the 
shorter waiting period for a change or revocation to become effective 
(3 years instead of 5 years) to members who had filed a change or 
revocation before date of enactment. 

It is a well-established and well-recognized principle of statutory 
construction that in cases of any ambiguity or doubt a statute will be 
given a prospective rather than a retroactive effect. Brewster v. Gage. 
280 U.S. 327, 337 (1930) and D.C. Transit System v. Pearson, 149 F. 
Supp. 18, 23 (1957). 
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Since Sergeant Hall failed to file an election under 10¢U.S.C. 1431 
prior to completion of 18 years of service, his participation in the plan 
is not authorized. Refund of the deductions made from his retired 
pay for the purpose of participation is proper and the voucher for- 
warded with your submission is returned herewith. 


[B-153206] 


Pay—Aviation—Parachute Duty Requirement 


A member of a Federal recognized National Guard, a Reserve component of the 
Army of the United States, a qualified parachutist in a jump status who while 
on active duty for training performed a jump to complete the minimum require 
ment of 4 jumps during a 12 consecutive calendar month period does not qualify 
for parachute pay, AR 37-104 providing that jumps must be performed while the 
member is on parachute duty; therefore, the jump performed during a period 
of training may not serve as a basis for paying parachute pay to the National 
Guard member, and the regulation not so providing, the member also is not 
entitled to have a jump used to qualify him for inactive duty parachute pay used 
to qualify him for active duty for training parachute pay. 

To Lieutenant Colonel M. E. Newsom, Jr., Department of the Army, 


March 23, 1964: 


By fifth indorsement, dated January 6, 1964; the Office, Chief of 
Finance, forwarded for an advance decision your second indorsement 
dated October 2, 1963, and enclosures, expressing doubt as to the pro- 
priety of payment of parachute pay to Staff Sergeant Henry J. Cook, 
IIT, NG 25 590 733, Company D, 20th Special Forces Group (Air- 
borne), 1st Special Force, New Orleans, Louisiana National Guard, 
for the period March 27 to June 7, 1963, while attached to the United 
States Army Intelligence School, Fort Holabird, Maryland. The re- 
quest was forwarded under Control Number DO-A-737, allocated by 
the Department of Defense Military Pay and Allowance Committee. 

After referring to and commenting on certain paragraphs of chap- 
ters 2 and 20 of AR 37-104 you asked decision on the following 
questions : 

a. Do orders assigning a member to parachute duty for inactive duty for 
training remain in effect when member is ordered to active duty for training in 
a non-parachute type field? 

b. Do parachute jumps made in an inactive duty for training status qualify a 
reservist on active duty for training for incentive pay? 

The questions are prompted by the following facts pertaining to 
Sergeant Cook. By paragraph 3 of Special Orders No. 34, issued 
February 25, 1963, by The Adjutant General, State of Louisiana, 
Cook was ordered to active duty for training for the period March 27 
to June 9, 1963, and attached to the United States Army Intelligence 
School, Fort Holabird, Maryland, for the purpose of attending a Mili- 
tary Intelligence Analyst Course. The orders further recited that 
Cook is a qualified parachutist and was on jump status at the time of 
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his attachment to the school. You say that the duty performed at 
Fort Holabird was not parachute duty. However, while on this active 
duty for training, Cook performed a jump on April 25, 1963. 

Upon consideration of the supplemental payroll for parachute pay 
submitted for payment by the Louisiana National Guard, the Inspec- 
tor General at Fort Holabird disapproved payment on the basis that 
the jump performed on April 25, 1963, while not on parachute duty, 
did not entitle Cook to parachute pay for the period of his active 
duty for training. The voucher was therefore returned without ap- 
proval on September 11, 1963. By first indorsement dated Septem- 
ber 20, 1963, Cook’s commanding officer again submitted the voucher 
for completion. From the references made in his indorsement and 
on the DD Form 122, Certificate for Performance of Hazardous Duty, 
attached thereto, it is indicated that Cook is a qualified parachutist 
assigned or attached to a TOE parachute or airborne unit, that on 
account of the absence of jump equipment and aircraft or because of 
military operations of the particular command his commanding officer 
has permitted him to comply with the minimum requirements by per- 
forming four jumps at any time during a period of 12 consecutive 
calendar months, and that during the period from July 1, 1962, to 
June 30, 1963, he performed four jumps including the one on April 25, 
1963, reference being made to paragraph 2-13, AR 37-104. 

It is certified on NGB Form 67 that Cook’s unit was accorded 
Federal recognition as Army National Guard of the United States 
on May 1, 1961. The Army National Guard of the United States is 
a Reserve component of the Army of the United States. 10 U.S.C. 
261. Accordingly, the provisions of chapter 20, AR 37-104, are also 
applicable in Cook’s case. Paragraph 20-47¢ provides in part as 
follows: 


(3) Requirements not met due to military necessity. 


(a) It is recognized that at times a reservist may be unable to make the jumps 
required in (1) above because of the absence of jump equipment or aircraft or 
because of military operations of the command concerned. The Secretary of the 
Army has conferred upon area commanders authority to waive usual jump 
requirements under such circumstances. 

(b) When usual jump requirements are so waived the reservist may comply 
with minimum requirements by performing four jumps during a period of 12 
consecutive calendar months. Requirements may be met at any time during 
this 12-month period. 

(c) In order for a reservist to qualify for incentive pay for parachute duty 
under this subparagraph, the waiver specified in (a) must be in writing and 
signed by the appropriate commander. Also, the absence of jump equipment or 
aircraft or the military operations of the command concerned must constitute 
the only reason for the reservist not meeting the usual requirements. See sec- 
tion 8(c), Executive Order 10152, 17 August 1950. 

(4) Jumps performed in different status. Parachute jumps performed while 
in an active duty for training status, if performed in accordance with these reg- 
ulations, entitle reservists to receive incentive pay while in both an active duty 
training and an inactive duty training status. Parachute jumps performed 
while on extended active duty will not be considered as qualifying a reservist 
for incentive pay for parachute duty while in an inactive duty training status. 
See chapter 2 with reference to parachute duty. See section 8(d), Executive 
Order 10152, 17 August 1950. 
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Paragraph 2-10, a part of chapter 2 of the cited regulations, pro- 


vides : 
Jumps Not Considered as Parachute Duty. 

Parachute jumps must be performed while the member is on parachute duty. 
Parachute jumps performed while a member is on leave, permanent change of 
station, or temporary duty with a unit other than those listed in 2-2) above may 
not be considered as qualifying jumps in determining a member’s entitlement to 
parachute pay (see MS. Comp. Gen. B-112720, 3 Feb. 1953). Performance of 
parachute jumps for proficiency purposes is not considered parachute duty in 
determining entitlement to parachute pay. 

While a qualified member of the Army National Guard for whom 
the usual jump requirements have been properly waived may perform 
the required four jumps “at any time” during a 12-month period, the 
regulations so providing must be construed in connection with the 
requirements of paragraph 2-10 that the jumps “must be performed 
while the member is on parachute duty.” Since Cook was not on para- 
chute duty at Fort Holabird when he performed the jump on April 25, 
1963, that jump may not serve as a basis for paying him parachute 
pay. Your first question is answered accordingly as it relates to the 
claim of Sergeant Cook. 

Concerning your second question, it is our view that a jump used 
to qualify for inactive duty parachute pay may not be used to qualify 
for active duty for training parachute pay. Cf. 37 Comp. Gen. 121. 


While paragraph 20-47c(4), AR 37-104, provides that parachute 
jumps performed while in an active duty for training status entitle 
reservists to receive parachute pay while in both an active duty train- 
ing and an inactive duty training status, no similar provision is made 
with respect to jumps performed in an inactive duty training status. 
The voucher, together with supporting papers, is returned herewith 
for adjustment to comply with this decision. 


[B-153654] 


Transportation—Dependents—Military Personnel—Amendment 
or Revocation of Orders 


A military officer who on the basis of amended orders authorizing the concurrent 
travel of his dependents to his overseas station, originally disapproved, claims 
transportation allowances for the travel of his dependents to and from the 
permanent home selected upon denial of the concurrent travel, less reimburse- 
ment made for the travel from the old station to the port of embarkation, is not 
entitled to payment, the act of-December. 23, 1963 (37 U.S.C. 406a), authorizing 
travel and transportation allowances for travel performed under orders that 
are canceled, revoked, or modified to direct the member’s return to the station 
from which being transferred, or to a different station, not being for application, 
even though the original disapproval of the concurrent travel of dependents was 
withdrawn, the amended orders not having directed the member to return to 
his old station, or to make a different change of station. 


To Lieutenant Colonel Herbert C. Smallwood, March 25, 1964: 
Further reference is made to your letter of January 27, 1964, 
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requesting reconsideration on the basis of Public Law 88-238, approved 
December 23, 1963, of settlement dated December 29, 1960, which dis- 
allowed your claim for transportation allowance for the travel of your 
dependents (wife and two children) from Fort Dix, New Jersey, to 
Bessemer, Alabama, and from Bessemer to Brooklyn, New York, less 
the amount paid for the official distance from Fort Dix to the port of 
embarkation at New York. 

By Special Orders No. 73 dated April 13, 1960, you were released 
from your assignment at Headquarters, Second Training Regiment, 
Fort Dix, New Jersey, and assigned to the Overseas Replacement Sta- 
tion, Personnel Center, Fort Dix, New Jersey, to report not later than 
August 26, 1960, for further assignment to Germany, with 30 days’ 
leave authorized prior to reporting to Fort Dix. You say that since 
your application for concurrent travel of your dependents was dis- 
approved, you departed from Fort Dix on July 30, 1960, in order to 
move your dependents to a permanent home address at Bessemer, 
Alabama. You also say that on August 10, 1960, while you were at 
Bessemer you received authorization dated August 8, 1960, for the 
concurrent travel of your dependents to your overseas station, and 
that pursuant to telegram dated August 23, 1960, announcing your 
port call, you and your dependents reported at Brooklyn, New York, 
for overseas transportation on September 17, 1960. The settlement 
dated December 29, 1960, disallowed your claim for the reason that 
inasmuch as your orders were amended prior to their effective date to 
authorize concurrent travel of your dependents, you were entitled only 
to the transportation allowance, as paid, for the distance from Fort 
Dix to the port of embarkation at New York. 

Section 1 of the act of December 23, 1963, Public Law 88-238, 77 
Stat. 475, on which you base your request for reconsideration of your 
claim, provides: 

* * * chapter 7 of title 37, United States Code, is amended as follows: 

(1) The following new section is inserted after section 406: 


§ 406a. Travel and transportation allowances: authorized for travel performed 
under orders that are canceled, revoked, or modified 

“Under uniform regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allowances under 
section 404 of this title, and to transportation of his dependents, baggage, and 
household effects under sections 406 and 409 of this title, if otherwise qualified, 
for travel performed before the effective date of orders that direct him to make 
a change of station and that are later— 

“(1) canceled, revoked, or modified to direct him to return to the station from 
which he was being transferred ; or 

“(2) modified to direct him to make a different change of station.” 


The act provides that a member of the uniformed services is entitled 
to transportation allowances for his dependents when travel is per- 
formed before the effective date of the orders directing him to make a 
change of station that are later canceled, revoked or modified to direct 
him to return to his station from which he was being transferred, or 
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the orders are modified to direct him to make a different. change of 
station. When the member’s orders are not canceled, revoked or 
modified to direct him to return to his station or modified to direct 
him to make a different change of station, the member is not entitled 
under the provisions of this act to additional transportation allow- 
ances for his dependents even though the travel for which reimburse- 
ment is claimed was performed because the concurrent travel of the 
dependents with the member to his overseas station originally disap- 
proved was later authorized for them. Thus, under the act of Decem- 
ber 23, 1963, no right to transportation allowances accrued to you for 
the travel of your dependents from Fort Dix, New Jersey, to Besse- 
mer, Alabama, and from there to Brooklyn, New York, where they 
reported for transportation to your overseas station. 

Accordingly, the settlement dated December 29, 1960, must be and 
is sustained. 


[B-153051] 


Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations—Prevailing Area Practice Criteria 


Under a bridge construction contract including structural ironworker and laborer 
rates predetermined by the Secretary of Labor, pursuant to the Davis-Bacon Act, 
40 U.S.C. 276a, the contracting officer lacking a prevailing area practice criteria 
having directed the use of the ironworker rate for unloading and handling the 
structural steel on the basis of a similar project 120 miles distant, the con- 
tractor has a valid claim for increased labor costs if no shortage of laborers 
existed in the area, the Davis-Bacon Act authorizing the Secretary of Labor to 
determine prevailing wage rates by classification of work implying the use of 
comparative local rates, and neither a prevailing area practice existing nor 
being contemplated at the time the contract was awarded, the contracting officer 
should not have relied on a distant project to direct the use of ironworkers to 
unload and handle the steel, and payment of the laborer rate to unload and 
handle the structural steel would not have violated the contractor’s obligations. 


Contracts—Labor Stipulations—Davis-Bacon Act—Wage Deter- 
mination Changes 


On the basis of a purported Government directive, issued after award of a bridge 
construction contract, increasing the hourly wage rate for structural ironwork- 
ers, where the Department of Labor modification of the pertinent wage rate 
decision was not made part of the contract, the Departmental Regulations per- 
mitting the exclusion of wage determination changes received 5 days or less 
before opening of bids, provided award is made within 30 days after bid opening, 
the contractor may not recover additional labor costs incurred in the erection 
of the structural steel, the so-called directive on which the claim is based being 
a letter from the contracting officer concerned with establishing an additional 
rate classification and the increased labor costs having occurred due to a short 
supply of workers at the lower hourly rate provided by the contract. 


To the Secretary of the Army, March 31, 1964: 


We refer to a letter dated August 22, 1963, from Mr. Harold F. 
Blasky, former Deputy Counsel, transmitting a report and pertinent 
documents from the District Engineer, U.S. Army Engineer District, 
Tulsa, Oklahoma, on claims totaling $22,917.86 made by the L & A 
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Contracting Company, Hattiesburg, Mississippi, for alleged increase 
in labor costs arising out of the application of wage rates under con- 
tract Nos. DA-34-066-CIVENG-61-793, DA-34-066-CIVENG-61- 
794 and DA-34-066-CIVENG-61-1630. 

By two letters, both dated April 12, 1963, to the District Engineer, 
U.S. Army Engineer District, Tulsa, the L & A Contracting Com- 
pany (hereafter “L & A” or “contractor”) instituted two separate 
claims. The first claim is based on L & A’s contention that it incurred 
additional costs totaling $11,352.20 under contract. Nos. DA-34-066- 
CIVENG-61-793 (hereafter “793”) and DA-34-066-CIVENG-61- 
794 (hereafter “794”) as the result of a requirement by the Govern- 
ment that the hourly minimum rate of $3.60 for “Bridge Construction, 
structural iron-workers”, as predetermined by the Secretary of Labor 
pursuant to the Davis-Bacon Act, 40 U.S.C. 276a, be paid for unload- 
ing and handling structural steel, whereas, pursuant to prevailing 
area practice, unskilled laborers at a predetermined rate of $1.00 per 
hour could unload and handle structural steel. The second claim is 
based on the contractor’s contention that it incurred additional costs 
of $11,565.66 for erecting structural steel under contract No. DA-34- 
066-CIV ENG-61-1630 (hereafter “1630”) due to a directive by the 
Government that the wage rate for structural ironworkers be in- 
creased, after award of the contract, from $2.25 per hour to $3.60 per 
hour. Since these claims, although related to each other, involve 
significant differences in both the facts and legal principles incident 
thereto, they will be considered separately hereafter. The claim under 
contract Nos. 793 and 794 will be considered first. 

Invitation for bids No. CIVENG-34—-066-60-121 (which resulted 
in contract 794) was issued on June 28, 1960, by the Tulsa Engineer 
District and called for bids on a proposed contract for “Relocation of 
U.S. Highway No. 69 and M-K-T Railroad, Bridges-Section I, Eu- 
faula Reservoir, Canadian River, Oklahoma.” The invitation con- 
tained the following work description : 


Description of work: Construction of three highway bridges and one railroad 


bridge, including continuous concrete slab spans and plate girder spans, rein- 
forced concrete and steel piling, approach slabs, concrete and steel handrailing 


and substructure excavation. 

Addendum No. 3 to the invitation for bids was issued on July 19, 
1960, and its effect was to insert in the invitation the applicable sched- 
ule of minimum wage rates found by the Secretary of Labor to be pre- 
vailing for similar work in the vicinity. The addendum provided, 
inter alia, that the schedule of wage rates Decision No. U-27, 470 
(dated July 18, 1960) “shall be used for all work on Structures Nos. 3 
and 4” (i.e. Schedule No. 2). Wage decision U-27, 470 contained the 
following pertinent classifications and rates: 
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Per Hour 


* Ironworkers, structural $2. 25 

* Ironworkers, reinforcing 2. 00 
Laborers : 

Laborers 1.00 


* Bridge construction : 
Ironworkers, structural $3. 60 
Ironworkers, reinforcing 3. 60 


Bids were opened on July 28, 1960, as scheduled. L & A was the low 
bidder on Schedule No. 2. Its bid on that schedule was accepted and 
contract No. ‘794 was awarded on August 24, 1960, in the amount of 
$1,231,442.50. 

On July 6, 1960, the Corps of Engineers issued invitation for bids 
No. CIVENG-34-066-61-1 (which ultimately resulted in contract 
793) also relating to a Eufaula Reservoir project, for “Relocation of 
U.S. Highway No. 69 and M-K-T Railroad Bridges-Section II, 
Eufaula Reservoir, Canadian River, Oklahoma.” The invitation con- 
tained a work description which read as follows: 


Description of work: Construction of one highway bridge and one railroad 


bridge; including plate girder spans, steel piling, approach slabs, steel handrail- 
ing and substructure excavation. 


Addendum No. 1 to the invitation dated July 22, 1960, inserted the 


schedule of wage rates contained in Decision No. U-27, 470 which 
was the identical decision incorporated into contract 794. 

Bids submitted on the invitation were opened as scheduled on Au- 
gust 9, 1960. L & A’s bid was accepted and contract 793 was awarded 
on August 24, 1960, in the amount of $1,126,906. The contracting 
officer reports that the bridges to be constructed under contract 793 
were similar to those to be constructed under contract 794. The bridges 
under contract 793 crossed the North Canadian River whereas the 
bridges under contract 794 crossed the South Canadian River. The 
pertinent general provisions and general conditions are identical in 
the two contracts and include the usual Standard Form 23—A (March 
1953 Edition) “Davis-Bacon Act” and “Withholding of Funds to 
Assure Wage Payment” clauses. 

On August 8, 1960, a preaward conference on contract 794 was held. 
Attending the conference were Messrs. Ray Sims and Harley Sims 
representing the contractor and representatives of the Tulsa Engineer 
District. The contractor’s representatives were informed that should 
their firm be awarded the contract they would be required to 
pay the applicable minimum rate for the particular classification of 
work performed and that in any question arising as to the correct 
work classification, the Department of Labor reserved the right to 
make the final determination. Mr. Harley Sims stated that L & A’s 
bid was based on practices followed by the firm on previous Corps 
of Engineers’ contracts in other districts. He also stated that the 
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reinforcing ironworker’s rate was paid only for actual tieing of steel. 
Mr. Ray Sims stated that L & A did not intend to pay ironworker’s 
rates to common laborers who would carry the steel. It is reported 
that further discussion concerning payment of the ironworkers’ mini- 
mum rates was deferred. 

The above conference was held one day prior to the opening of 
bids on contract 793. On September 6, 1960, the contractor acknowl- 
edged notices to proceed on contracts 793 and 794. 

A preconstruction conference with L & A representatives was held 
at the Resident Engineer’s Office, Eufaula, Oklahoma, on September 14, 
1960. The purpose of this conference was to exchange informa- 
tion and discuss certain aspects of the work on both contracts 793 
and 794. The transcript of the conference at pages 10 and 11 con- 
tains the following pertinent remarks by Mr. S. O. Warren, Office of 
Counsel, Tulsa District, as to the classification of ironworkers: 


Mr. WARREN. Mr. Boland, this is going to be a kind of “round two”, I think, 
of the previous discussion we had at the Pre-Award Conference. Mr. Ray Sims 
and I got into quite a discussion, at that time, regarding the classifications of 
workers who are going to be required on his jobs in the handling of this reinforc- 
ing and structural steel. We've got a pretty high Iron Worker’s rate in the 
contracts and, as such, it is natural for them to be very reluctant to have that 
rate applied to any man that even touches this iron on the job site. I told them 
at the Pre-Award Conference that I would check into the situation and find out. 
as best I could, what the answer would be. There is no definite answer, of 
course, one way or another. I have checked with several of the contractor’s as- 
sociations here in the state and with several of the contractors, and so forth, and 
have come up with what we feel will have to be the guideline as to your jobs 
on these bridges. 

As you know, these high rates—well, let me go back a little bit further than 
that; these bridges in these particular contracts are a little bit unusual in this 
part of the country, at least as far as this part of the state is concerned. The 
Department of Labor, to establish the high rate, had to go a little bit further than 
it normally would to establish the rate because there was no precedent set in 
this part of the state for bridges of these sizes and the type of work that these 
contracts call for. As a result, they had to go to a point in the state where 
work of this type was done previously and take the rates that were established at 
that time as the prevailing rates. 

Since this is unusual activity; at least new activity for the Eufaula and Mc- 
Alester areas, your organized labor is, naturally, very interested. They are 
interested in having the work assigned to the various crafts and, in other words, 
interested in establishing all the precedents for this type of work. Not only so 
it will follow over all the dam jobs, but also in the other bridge work that is 
going to come up with the state. 

Since they will be looking at you quite closely, particularly since they are 
interested in the types of classifications you will use on your jobs and so forth, 
we are going to have to require that you be quite careful in the types of prece- 
dents you establish on these jobs. 

Now, we do not mean to dictate to you, by any means, the classifications you are 
going to use. We are only going to give you the points to consider and the de- 
cisions will have to be yours, subject to, more or less, our approval and review, 
and so forth. 

As best I can find out from talking to the various contractors associations and 
various contractors who have performed similar work in this area, the handling 
of your reinforcing and your structural steel on this job will have to be performed 
by Iron Workers and paid the Iron Workers’ rate. Now that is for the actual 
handling of these materials. We, at this time, will draw the line from the 
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stockpile to the point of installation. So, any handling will have to be performed 
by Iron Workers. Now, the handling of the structural steel is going to be a tricky 
operation; it is on any job. Where it is just a question of moving it from one 
point on the job site to the point of installation, you will normally have a crew 
with a crane, or which ever type of mobile equipment you are going to move it 
with. One qualified Iron Worker with a crew of three qualified laborers would 
be sufficient to perform this type of activity. Then, at the point of installation, 
anyone who handles that steel is going to have to be a qualified Iron Worker. 
Now—. 

Also, during this conference the two sets of ironworkers wage rates 
contained in the contract wage schedules were discussed, particularly 
with respect to distinguishing the work for which ironworker rates 
were applicable. An interpretation was ventured regarding the pre- 
determination of dual ironworker rates to the effect that the low hourly 
rates ($2.00 for reinforcing and $2.25 for structural) applied to un- 
loading and handling, or all ground work, and the $3.60 hourly rates 
applied to actual installation, or work in the air. According to com- 
ments by the contractor’s representatives appearing in the transcript, 
this interpretation appeared acceptable to them. The contracting of- 
ficer reports that since only bridge construction was involved the 
above interpretation as to the application of both sets of ironworker 
rates subsequently appeared to be inconsistent with the Department of 
Labor’s Decision No. U-27,470. Asa result, clarification was requested 
from higher authority on September 23, 1960. On September 29, 1960, 
the Tulsa District was advised that the Department of Labor had in- 
formally advised the Regional Attorney, U.S. Department of Labor, 
Dallas, Texas, as follows: 

Bridge construction rates apply : 


Ironworkers, structural $3. 60 
Ironworkers, reinforcing 3. 60 


Other ironworkers rates apply to roadwork if any involved. 


By letter of October 21, 1960, the contracting officer advised the con- 
tractor that in an attempt to solidify the method of wage classification 
and pursuant to what he believed to be the prevailing practice in the 
area for work of similar character, the lower set of ironworker rates 
was to be disregarded and the $3.60 ironworker rates were to be applied 
to all ironwork under contracts 793 and 794 including but not limited 
to, the actual bridge construction, loading and unloading of materials 
at point of delivery, stockpiling and all related handling of such 
materials. 

The contracting officer states that the letter advising the contractor 
that the $3.60 ironworker rates applied to unloading and handling of 
steel, as well as installation, was based on area practice established by 
Massman Construction Company and John F. Beasley Construction 
Company while constructing Willis Bridge across Lake Texoma. 


758-984 O-65—42 
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Construction of Willis Bridge was accomplished during the period 
from April 24, 1958 to October 15, 1960, under contract No. DA-34- 
066-CIVENG-58-474 for a contract price of $3,731,579.03. Willis 
Bridge extends across Lake Texoma approximately 20 miles south of 
Madill, Oklahoma. Lake Texoma is formed by Denison Dam across 
the Red River, which is the boundary line between Oklahoma and 
Texas. The contracting officer also reports that the prevailing hourly 
rates for ironworkers, as set forth in Department of Labor Decision No. 
S-10,880, dated January 22, 1958, which set the minimum rates for the 
Willis Bridge contract, were $1.75 for structural and $1.625 for rein- 
forcing. It is further reported that while constructing Willis Bridge 
John F. Beasley Construction Company employed a crew consisting 
of structural ironworkers, crane operator and oiler, and paid the pre- 
vailing union hourly rates of from $3.425 to $3.675 to structural iron- 
workers. This crew unloaded from point of delivery, handled, cribbed 
for storage, assembled and erected in final place all structural steel. 

Work on contract 794 commenced on September 12, 1960, and on 
contract 793 on September 13, 1960. Beginning with the week end- 
ing October 8, 1960, parts of the crews were occasionally worked on 
both contracts; however, progress on contract 794 slightly preceded 
that of 793. The contracting officer states that during January and 
February 1961, while reinforcing steel was being placed in forms for 
concrete piers, interviews conducted by Government inspectors dis- 
closed “more than [an] inadvertent number of misclassifications and 
apparent underpayments when compared to data shown on payrolls 
under contracts 793 and 794.” Further investigation, it is stated, 
conducted by Resident Engineer personnel developed evidence which 
indicated that the misclassifications and apparent underpayments oc- 
curred as the result of the contractor’s estimating percentage of em- 
ployees’ time devoted to what the contractor considered reinforcing 
ironworkers’ duties, i.e., time limited to actually tieing steel. The 
same investigation, reports the contracting officer, indicated misclass- 
ification during daily overtime hours. 

The unloading of structural steel on contract 794 began during the 
week ending March 18, 1961. On March 22, 1961, the apparent mis- 
classifications on reinforcing ironwork which were noted on contracts 
793 and 794 were called to the contractor’s attention during a pre- 
construction conference held in connection with contract 1630. It is 
reported that evidence of misclassifications on reinforcing ironwork 
continued to appear through April 1, 1961, but no misclassifications 
appeared on structural steel work. On April 6, 1961, a special con- 
ference was held at the Resident Engineer’s Office. As a result of 
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this conference, the contractor agreed to review its timekeeping pro- 
cedure only as to (1) the time spent in tieing reinforcing steel, and 
(2) overtime classifications after eight hours’ work in any one day. 
The contractor agreed to be prompt in reclassification of employees 
during overtime after eight hours in any one day, but maintained that 
the $3.60 hourly rate was applicable to, and would be allowed only for, 
the portion of time employees were engaged in tieing reinforcing steel 
and erecting structural steel. The contractor was informed that an 
effort would be made by the Tulsa District to obtain information upon 
which the contracting officer could make a local area practice decision 
as to distinguishing duties of ironworkers as opposed to common 
laborers. 

The unloading of structural steel on contract 793 began during the 
week ending April 15, 1961. It is reported that during the period be- 
tween payrolls ending March 11 and April 29, 1961, totals of structural 
ironworkers’ hours at the $3.60 hourly rate on contracts 793 and 794 
were 100 and 917, respectively, and that interviews with the contractor’s 
employees indicated that the structural ironwork reported on payrolls 
included unloading of structural steel from railroad cars in Eufaula, 
Oklahoma. Between payroll periods ending April 29 and May 27, 1961, 
no structural ironwork was in progress on either contract. By letter 
dated April 29, 1961, the contractor informed the Resident Engineer 
that review of its timekeeping records disclosed no discrepancies in the 
manner in which overtime was paid to ironworkers and, therefore, no 
wage adjustments would be made on contracts 793 and 794. 

Beginning on June 2, 1961, the contractor (who normally worked 
open shop) under an oral agreement with local union representatives 
utilized union ironworkers on contract 793, and paid $3.675 per hour 
for journeymen. On the same date the contracting officer advised the 
contractor by letter that sums would be withheld from its periodic pay- 
ments equal to the estimated amounts of restitution due the affected em- 
ployees and that estimated amounts would continue to be withheld 
pending correction of the underpayments. The contractor was further 
advised that “the discrepancies involved cannot be resolved by an area 
practice determination alone inasmuch as you have failed to keep hourly 
records so that the classification of work performed during overtime 
hours (in excess of eight per day) may be distinguished from straight 
time hours to enable you to accurately pay the applicable minimum 
hourly rate.” Amounts of $7,200 under contract 793 and $6,800 under 
contract 794 were withheld on payment estimates dated June 20, 1961. 
The contracting officer states that the withholding was based on dou- 
bling the reinforcing ironworker’s time to include the placing into 





630 DECISIONS OF THE COMPTROLLER GENERAL [43 


forms and holding of the steel in the forms. He also states that the 
“amounts withheld did not take into consideration the $3.60 hourly rate 
for unloading and handling reinforcing iron, notwithstanding the di- 
rective in letter of 21 October 1960 that unloading and handling were 
included,” and that “There was no withholding on structural steel.” 
Release of the amounts withheld was made to the contractor on Octo- 
ber 10, 1961, at which time review of the contractor’s compliance was 
accepted. This compliance consisted of correcting existing payrolls for 
only the tieing of reinforcing steel and revision of basic timekeeping 
system to show daily overtime hours spent on tieing reinforcing steel 
as distinguished from other classifications of work. The period in- 
volved was September 10, 1960, through May 20, 1961. The contrac- 
tor’s previous system of timekeeping showed as overtime only work in 
excess of 40 hours per week, making it impossible to determine what 
kind of work each worker was performing during daily overtime pe- 
riods over 8 hours. 

An analysis of the payrolls shows that subsequent to June 2, 1961, 
structural steel work on both contracts was accomplished substantially 
by union workers who were paid at the $3.675 hourly rate. A large 
part of the structural steel had been unloaded prior to that date, and 
comparatively little unloading was done by the union workers. For 
contract 793 the payrolls show that out of a total 6,798 straight time 
hours worked by journeyman structural ironworkers the union rate 
was paid on 6,564 hours. Out of a total of 40714 overtime hours union 
rates were paid on 39214 hours. For contract 794, out of a total of 
7,55714 straight time hours worked by journeymen structural iron- 
workers the union rate was paid on 6,698 hours. Out of a total of 
325% overtime hours the union rate was paid on 24414 hours. The 
hours on both contracts not paid at the union rate were paid at the 
$3.60 rate. 

The contracting officer reports that the work performed under con- 
tracts 793 and 794 was accepted on July 13 and 31, 1962, respectively. 
However, the contracts have not been administratively closed since 
there are contract claims pending which do not involve labor matters. 

In its claim letter of April 12, 1963, to the District Engineer, the 
contractor contends that the contracting officer was in error in basing 
his area practice determinations on the classifications used on Willis 
Bridge which is approximately 120 miles from Eufaula. Rather, the 
contractor contends, it is customary to consider “area practices” as 
those existing in the county where the work is performed. L & A 
alleges that the contracting officer apparently gave more weight to 
type of structure than to actual components of work involved. The 
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contractor states that basing directives on what is believed to be area 
practice and attempting to solidify the method of wage applications 
without a definite mutual understanding with the contractor is not con- 
sistent with the intent of the contracts’ labor provisions. 

In support of his recommendation that the claim be denied, the con- 
tracting officer states that while the contractors’ contention that ex- 
perience in determining “area practice” should be limited to the county 
in which the work is performed is reasonable, the area to be searched 
must be expanded should there be no projects, similar in character, 
under construction, or recently constructed, in the same county. While 
it is true, says the contracting officer, that practices at Willis Bridge 
are far removed from the Eufaula project, as of the date of Wage 
Decision U-27,470, the Lake Texoma Willis Bridge was the nearest 
known project located in the State of Oklahoma, similar in character, 
which could be considered as experience in arriving at an area practice 
determination. Moreover, the contracting officer states that compo- 
nents of work involved were given appropriate weight in determining 
classifications. In that connection, he notes that distinctive construc- 
tion methods and procedures are applicable for erection of the larger 
type bridges such as are involved here, and heavier equipment, with 
skilled mechanics, is necessary to economically and safely erect struc- 
tural steel, including unloading and handling of the steel from point 
of delivery on or near the job site. 

The basic issue involved is, therefore, whether the contractor under 
the terms of his contract was properly required to pay not less than the 
$3.60 hourly minimum rate predetermined for structural iron workers, 
rather than the $1.00 hourly laborer rate, for wnloading and handling 
of structural steel. There is no issue here involving payment of the 
$3.60 hourly rate for the erection of structural steel and, although un- 
loading and handling of reinforcing steel has been discussed hereto- 
fore as necessary to a full understanding of the events that have tran- 
spired, there is, likewise, no issue here relating to that work since the 
contractor’s claim relates solely to structural steel. 

The Davis-Bacon Act, 40 U.S.C. 276a, provides that the advertised 

specifications of contracts covered by its terms: 
* * * shall contain a provision stating the minimum wages to be paid various 
classes of laborers and mechanics which shall be based upon the wages that will 
be determined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of a character similar 
to the contract work in the city, town, village, or other civil subdivision of the 
State, in which the work is to be performed * * * 

This statutory direction authorizes the Secretary of Labor to deter- 
mine prevailing wage rates by classifications of work, and it obviously 
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implies that the corresponding classes of work found in the locality 
will be ascertained and used in specifying such rates. We do not think, 
however, that the Davis-Bacon Act authorizes the imposition of work 
classifications on the sole basis of local practices which are the subject 
of jurisdictional disputes or controversies. Unless local practices 
clearly establish actual differences in work skills essential to the dif- 
ferentiation of individual work classifications, or unless they are 
exclusive, it seems clear that their adoption in the designation of classi- 
fications is neither required nor permitted by the terms of the Davis- 
Bacon Act. See 36 Comp. Gen. 806 in which we held that a wage 
determination containing a classification and rate for spray painters, 
described as “subject to the practice prevailing in area,” which pre- 
cluded the use of spray painters if this method of painting was not 
approved by a majority of painting contractors in the area, was 
unauthorized. 

Even were we to assume, however, that prevailing area practice is 
the sole criterion for determining proper classifications of workers, 
we do not think that the record before us in the instant case supports 
the contracting officer’s conclusion that the prevailing area practice dic- 
tated tie use of ironworkers, to the exclusion of common laborers, for 
unloading and handling structural steel. We believe the record 
amply demonstrates that at the time the contract was awarded there 
was actually no area practice with respect to such work which could be 
considered as prevailing. During the preconstruction conference 
held on September 14, 1960, the contractor was advised that “There is 
no definite answer, of course, one way or another” and that the “De- 
partment of Labor, to establish the high rate, had to go a little bit 
further than it normally would to establish the rate because there 
was no precedent set in this part of the state for bridges of these sizes 
and the type of work that these contracts call for.” The contractor 
was further advised that since this was unusual activity in the Eufaula 
and McAlester areas organized labor was interested in having the work 
assigned to the various crafts and interested in establishing all the prec- 
edents for this type of work. Other advice received by the con- 
tractor during this conference was contradictory. The contractor was 
told that any handling of steel would have to be performed by iron- 
workers but where it was just a question of moving it from one point 
on the job site to point of installation “One qualified Iron Worker with 
a crew of three qualified laborers would be sufficient to perform this 
type of action.” 

Other contradictions (which tend to support a conclusion that no 
prevailing area practice existed) appear in the record submitted. We 
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note that the contractor was advised by letter of October 21, 1960, that 
the $3.60 ironworker rate applied to all ironwork under contracts 793 
and 794 including loading and unloading of materials at point of de- 
livery, stockpiling and all related handling of steel. The contracting 
officer states that this letter was based on area practice established dur- 
ing the construction of Willis Bridge. However, as late as April 6, 
1961, during a special conference held for the purpose of informing 
the contractor of wage underpayments, the contractor was advised 
that an effort would be made by the Tulsa District to obtain informa- 
tion upon which the contracting officer could make a local area practice 
decision as to distinguishing duties of ironworkers as opposed to com- 
mon laborers. Also, on June 20, 1961, amounts of $7,200 and $6,800 
were withheld on payment estimates by the contracting officer, but 
these withholdings were only to cover estimated underpayments for 
overtime work, and did not take into consideration the $3.60 hourly 
rate for unloading and handling reinforcing iron, notwithstanding 
the directive in the letter of October:21, 1960, that unloading and 
handling were included. No explanation for the failure to withhold 
payments for unloading and handling is offered by the contracting 
officer. On the basis of the prior history pertaining to this contro- 
versy it would not be unreasonable to assume that such failure was 
prompted by confusion or uncertainty on the part of the contracting 
agency as to whether there actually was a prevailing area practice and 
if so, what, in fact, that area practice contemplated. 

Moreover, we do not think that experience in the construction of 
Willis Bridge is persuasive evidence in showing that the prevailing 
area practice in the Eufaula locality contemplated the use of iron- 
workers to unload and handle steel. It is noted that Willis Bridge is 
located approximately 120 miles from Eufaula. Also, sworn inter- 
rogatories by Ira E. Williams, who was the Resident Engineer for the 
construction of Willis Bridge, indicates that two-thirds of Willis 
Bridge is actually located in the State of Texas and one-third in the 
State of Oklahoma. In this connection, we note that the contracting 
officer takes the position that previous construction experience of the 
contractor, wherein common laborers were utilized for unloading and 
handling steel, is of little significance in resolving the question of area 
practice since this experience was accumulated from out-of-State 
projects far removed from the Eufaula project. In view of the 
physical location of Willis Bridge it would appear that the same 
reasoning would preclude the contracting officer from attaching any 
great significance to experience on the Willis Bridge project as evi- 
dence of the prevailing area practice in the Eufaula locality. 
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From the foregoing it is apparent that the present controversy is, 
in reality, a question of job content within a general classification of 
work. Wage Decision U-27,470 did not define the job content for the 
separate classifications contained therein. Further, the record shows 
that on several occasions during the preaward conference (and, also, 
during the later preconstruction conference), the contractor’s repre- 
sentatives stated emphatically that they intended to use common labor- 
ers to unload and handle steel; that such had been their practice in 
previous Corps of Engineers projects; and that the contractor had 
based its bids upon such practice. On the other hand, the advice 
given by the Government’s representatives during the course of these 
conferences was, as best, equivocal. At the preaward conference the 
Government’s representatives “deferred” further discussion concerning 
payment of the ironworkers minimum rates and informed the con- 
tractor that in case of any question arising as to the correct work classi- 
fication, the Department of Labor reserved the right to make a final 
determination. We believe that it was incumbent upon the contracting 
agency, in the face of known differing views held by the contractor in 
the matter, to clarify and reach a mutual understanding on the ques- 
tions involved at the earliest possible date—in this case prior to award 
of the contracts, since the preaward conference disclosed a very real 
possibility of future disagreement. 

In the light of these considerations, it seems to us that the contrac- 
tor was entirely justified in assuming that the unloading and handling 
of structural steel could be accomplished, without violation of con- 
tractual obligations, by laborers compensated at the $1.00 hourly 
rate. Also, on the basis of the foregoing analysis we do not think that 
the terms of the contracts prohibited the payment of the laborer rate 
for unloading and handling structural steel. Therefore, the directive 
contained in the letter of October 21, 1960, based as it was upon an in- 
applicable criterion which, even if considered to be applicable, does 
not support the directive, was not justified and unnecessarily increased 
the contractor’s obligations. 

Inasmuch as the contractor was erroneously required to apply the 
$3.60 hourly rate to the unloading and handling of structural steel 
under the contracts, it appears that it may have a valid claim for ad- 
ditional costs of performance. See Sunswick Corporation of Dela- 
ware v. United States, 109 Ct. Cl. 772, 75 F. Supp. 221, certiorari 
denied 334 U.S. 827, and B-148076, July 26, 1963. However, it should 
be noted that the bare fact that the contractor was required to apply 
the $3.60 rate to such unloading and handling does not, in and of 
itself, show that its cost of performance was, in fact, increased by 
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the difference between that rate and the minimum wage rate stipu- 
lated for laborers. The Davis-Bacon Act does not require that a 
contractor pay wage rates which are actually the prevailing rates 
during the period of contract performance, but merely that there be 
fixed by every contract a minimum wage schedule to be paid, which 
shall be based upon rates determined by the Secretary of Labor to 
be prevailing in the locality. It has been held that such a minimum 
wage schedule is not a “representation” or “warranty” by the Gov- 
ernment to the contractor as to the wage rates prevailing in the con- 
tract areas, or that the contractor will not be required to pay a higher 
rate than that stipulated. United States v. Binghamton Construction 
Co., 347 U.S. 171; Bateson-Stolte, Inc. v. United States, 305 F. 2d 386. 

In the instant case, the record shows that subsequent to June 2, 1961, 
structural stee! work on contracts 793 and 794 was accomplished almost 
entirely by union workers who were paid at the $3.675 union hourly 
rate. The record does not indicate the reason why the contractor 
utilized union ironworkers to accomplish the structural steel work. It 
may well be that the labor supply in the Eufaula area was limited and 
that sufficient laborers at the $1.00 hourly rate for unloading and 
handling structural steel were not available to the contractor. If this 
is true, it would appear that the alleged increase in labor costs was not 
occasioned solely by the directive of October 21, 1960, but was contrib- 
uted to by a short supply of labor for which the Government assumes 
no responsibility. If, as the contractor claims, the directive caused 
its increased labor costs, it is not apparent why the contractor utilized 
union labor at $3.675 per hour rather than other presumably available 
non-union labor at $3.60 per hour, remembering that, in any event, it 
would have to absorb the additional 714 cents per hour excess. This 
latter consideration is evidence of the possibility that the only workers 
available for unloading and handling structural steel were union work- 
ers. We do not have sufficient facts before us to resolve this question. 
We are, therefore, referring the matter back to your Department for 
appropriate action on the contractor’s claim for increased cost of per- 
formance. Such action should be taken in accordance with the con- 
siderations set forth in tliis decision and under the equitable adjustment 
provisions of the contract. See Sunswick Corporation of Delaware v. 
United States, supra. As suggested by the contracting officer, dis- 
crepancies between the man hours alleged by the contractor and the 
number of hours estimated by the contracting officer for unloading 
and handling structural steel may be resolved by reference to the con- 
tractor’s basic timekeeping and cost records and through interviews 
with employees who unloaded and handled structural steel. It should 
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also be noted that the contractor’s claim includes a sum for “Overhead 
and General Expense” of $1,480.72. Since the record does not estab- 
lish that compliance with the directive necessitated extra work or extra 
employees, it appears that the claim for “Overhead and General Ex- 
pense” should be disallowed. See Sunswick Corporation of Delaware 
v. United States, supra. 

We turn now to consideration of the contractor’s second claim 
under contract 1630 for $11,565.66 as additional costs incurred for 
erecting structural steel due to an alleged directive by the Govern- 
ment that the wage rate for structural ironworkers be increased, after 
award of the contract, from $2.25 per hour to $3.60 per hour. 

On January 13, 1961, the District Engineer, Tulsa, Oklahoma, 
issued invitation for bids No. CIVENG-34-066-61-52, also relating 
to the Eufaula Reservoir project, for “Relocation of Oklahoma State 
Highway 9, Canadian River Section, Grading and Drainage and Ca- 
nadian River Bridge * * *.” The invitation: was broken down into 
three schedules and the schedule (No. 2) upon which the contractor 
was the successful bidder covered construction of one bridge to serve 
Oklahoma Highway 9 crossing the South Canadian River. This 
bridge, it is reported, is similar in type to the two highway bridges 
constructed under contracts 793 and 794. The invitation contained 
(as did those for contracts 793 and 794) the following clauses desig- 
nated C-7 entitled “RATES OF WAGES”: 

a. The minimum wages to be paid laborers and mechanics on this project, 
as determined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of a character similar 
to the contract work in the pertinent locality, are as set forth below. 

b. Any class of laborers and mechanics not listed below employed on this 
contract shall be classified or reclassified conformably to the schedule set 
out below by mutual agreement between the contractor and class of labor 
concerned, subject to the prior approval of the contracting officer. In the 
event the interested parties cannot agree on the proper classification or re- 
classification of a particular class of laborers or mechanics to be used, the 
questions, accompanied by the recommendation of the contracting officer, shall 
be referred to the Secretary of Labor for final determination. 

Addendum No. 1 to the invitation issued on January 26, 1961, 
contained, among other things, Wage Decision Y-12,017 dated Janu- 
ary 10, 1961. Wage Decision Y-12,017 set forth the following wage 
rates for ironworkers and laborers: 

Per hour 


Ironworkers, structural $2. 25 
Ironworkers, reinforcing 2. 00 
Laborers : 

Laborers 1.00 


Bids were opened as scheduled on February 9, 1961. The contrac- 
tor’s bid for Unit Price Schedule No. 2 was accepted and the contract 
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awarded on February 17, 1961, in the amount of $521,685. On Febru- 
ary 21, 1961, the Office of Chief of Engineers received Modification 
No. 1 dated February 17, 1961, to the Department of Labor Wage 
Decision No. Y-12,017 which provided the following change: 
Add: 
Bridge construction : Per hour 


Ironworkers, structural $3. 675 
Ironworkers, reinforcing 3. 675 


The contracting officer reports that this modification, having been 
received by the head of the contracting agency after bid opening 
and after award, was not made a part of contract 1630 pursuant to 
Departmental Regulations which permit exclusion of those changes to 
wage determinations received 5 days or less before opening of bids, 
provided award is made within 30 days after the opening of bids. 

By letter of March 6, 1961, the contracting officer requested the 
contractor to establish, as additional classifications, ironworker rates 
for “Bridge Construction.” That letter reads in pertinent part, as 
follows: 


It will be noted that the hourly minimum rates predetermined applicable to 
structural and reinforcing ironwork under this contract are $2.25 and $2.00 
respectively. 

The schedule of wage rates applicable to your contract No. DA-34—066- 
CIVENG-61-793 for construction of U.S. Highway 69 and MKT Bridges, Eufaula 
Reservoir, Oklahoma, and other determinations applicable to similar contracts 
in the area provide structural and reinforcing ironworkers’ rates at $2.25 and 
$2.00, respectively, and also provide a $3.60 minimum for both types of iron- 
workers for “bridge construction.” 

It is apparent that the decision applicable to the Highway 9 bridges is, there- 
fore, incomplete, and that the prior decision for the Highway 69 and MKT 
bridges established rates which must be considered prevailing in the area on 
subsequent Government projects contemplating comparable bridge construction. 

Since the ironworkers’ rates for “bridge construction” are not contained in 
contract DA-34—066—-CIV ENG-61-1630, it will be necessary for such rates to be 
established, utilizing the ENG Form 1581 procedure with which you are familiar. 

The Resident Engineer, Eufaula Dam, Oklahoma, will gladly render any as- 
sistance desired in processing the necessary forms for approval. 

In the event you do not agree to the foregoing, attention is invited to Special 
Conditions, subparagraph 6—b, which provides that the matter be forwarded to 
the Department of Labor for final determination. Your immediate attention 
to this matter is respectfully requested. 


The Special Condition subparagraph number cited in the above letter 
isinerror. Correctly, the letter should have read “subparagraph 7-b.” 

Notice to proceed with the work was acknowledged by the contrac- 
tor on March 11, 1960. By letter of April 20, 1961, the contractor re- 
plied to the contracting officer’s letter of March 6 and stated that, 
should it have to apply an additional rate in the manner which was 
outlined in the contracting officer’s letter it would be an unjust act 
and that the terms of the contract would not justify it. The contractor 
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also said that each contract awarded in the Eufaula area was a distinct 
and separate entity and the only basis on which it could base its bid 
would be under the terms as advertised and that it did not feel that it 
should have to pay a higher rate for “separate but unrelated classifica- 
tions” not included in the prebidding documents, “unless of course we 
are justified accordingly.” 

By letter dated May 11, 1961, pertinent correspondence and docu- 
ments pertaining to “Bridge Construction” ironworkers rates were for- 
warded by the Deputy District Engineer to higher authority requesting 
guidance. This correspondence was eventually referred to the Depart- 
ment of Labor. Subsequently, the Solicitor of Labor issued a letter of 
inadvertence dated January 4, 1962, which reads, in part, as follows: 


Due to an inadvertence the following rates for the classifications noted below 
should have been included : 


Bridge Construction : 
Ironworkers, structural $3. 675 
Ironworkers, reinforcing 3. 675 


I should appreciate it if you would take appropriate action in this connection. 
In returning the matter to the Tulsa District through the Division 
Engineer, the Office of Chief of Engineers advised that the inadvert- 
ence was not of the type which the Comptroller General has held 
would warrant a contract modification and that the material was for 
information only. It is reported that at the time this information 
was received, structural steel work on contract 1630 was approxi- 
mately 40 per cent complete. It is also reported that the contractor 
was not advised of the letter of inadvertence. 

The contractor’s claim under contract 1630 is predicated upon its 
contention that the March 6, 1961 letter from the contracting officer 
was a directive that it pay its workers at the rate of $3.60 per hour 
for erecting structural steel. On the basis of the record set forth 
above, we do not think that the March 6 letter constituted a directive 
to pay at the $3.60 rate. The contracting officer contends that the 
March 6 letter was written in view of the provisions of Special Con- 
dition 7b and that it merely constituted a statement of fact upon 
which the contractor’s action was requested for the establishment of 
additional classifications for bridge construction. The wording of 
the letter itself fairly supports the contracting officer’s contention. 
The contractor apparently was not misled as to whether the letter 
constituted an order or directive since its reply letter of April 20, 
1961, in effect, rejected the request in the March 6 letter to establish 
additional classifications. Moreover, any contention that the March 6 
letter was intended as, or was interpreted by the contractor as, a direc- 
tive is refuted by the fact that $2.00 per hour was paid reinforcing 
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ironworkers by the contractor (after March 6, 1961) for essentially 
all of the reinforcing work on the contract even though the March 6 
letter was specifically concerned with the establishment of new rein- 
forcing, as well as structural, ironworker rates. We also note that 
the payroll records indicate that out of a total of 4,781 straight time 
hours worked by journeyman structural ironworkers, 4,775 hours 
were paid at the union rates of $3.675 and $3.775 per hour and the 
remaining 6 hours were paid at the $2.25 rate. As noted in our con- 
sideration of the contractor’s claim under contracts 793 and 794 the 
fact that higher union rates were paid would appear to indicate that 
the only workers available to the contractor for erecting structural 
steel were union workers who would work only at the union scale. 
This, in turn would appear to support a conclusion that the contractor’s 
alleged increased labor costs were not caused by any so-called Govern- 
ment directive or order but by a short supply of workers available at 
the $2.25 hourly rate set forth in Wage Decision Y-12,017. 

Since the record before us fails to demonstrate that payment by 
the contractor of the increased wage rates involved was caused by any 
order or directive of the Government, we must conclude that the con- 
tractor is not entitled to recover on its claim for $11,565.66 under 
contract 1630. See Central Excavators, Inc. v. United States, 116 Ct. 
Cl. 744. 


We are taking the liberty of furnishing a copy of this statement 
of our views to the contractor with assurances that it may expect in the 
near future to receive further advices concerning settlement from the 
Corps of Engineers. A copy is also being furnished to the Secre- 
tary of Labor. 


[[B-153355] 


Transportation—Dependents—Military Personnel—Vessel and 
Port Changes 


When Navy members are transferred from sea duty to sea duty involving vessels 
having the same home yard and home port—considered a permanent station 
under 37 U.S.C. 406 with the same status as any other duty station—there is no 
entitlement to transportation of dependents and household effects at Govern- 
ment expense, no permanent change of station having occurred, and paragraph 
7063 of the Joint Travel Regulations authorizing transportation of dependents 
at Government expense from the old home yard or old home port of a vessel to a 
new home yard or new home port, in accordance with paragraph 7056 of the 
Navy Travel Instructions, not applying to transfers between vessels having the 
same home yard and home port, the Joint Travel Regulations may not be revised to 
authorize such transportation. 


To the Secretary of the Navy, March 31, 1964: 

Reference is made to letter dated January 17, 1964, from the Under 
Secretary of the Navy, requesting decision as to whether Chapters 7 
and 8, Joint Travel Regulations, may be revised so as to specifically 
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authorize transportation of dependents and household goods incident 
to a member’s transfer from sea duty to sea duty in cases where the 
vessels involved have identical home yards and ports. The request was 
assigned Control No. 64-3 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

It is stated in the letter that, since the existing problem is by its very 
nature peculiar to the Navy, an undue hardship is experienced by Navy 
members when transferred between vessels having the same home 
yards and ports. It is pointed out that, generally, the location desig- 
nated by the member as the place where dependents will reside during 
his tour of sea duty is governed by the location of the home yard and 
port together with the operating schedule of the vessel to which he is 
assigned. When assigned to a vessel which is scheduled to be away 
from its home yard or port during the major portion of the sea duty 
assignment, it is said that the member may prefer to have his depend- 
ents reside at a place other than the old station or the home yard or 
port and that, conversely, when assigned to a vessel which will return 
to its home yard or port at frequent or regular intervals, the member 
may desire to have his dependents reside at or near such home yard or 
port. Therefore, since the selection of a designated place made by the 
member is based on the original sea duty assignment, the Under Secre- 
tary says a subsequent transfer to another vessel, when the home yard 
and port are identical, can operate to defeat the member’s intent with 
regard to the desired residence of his dependents during his tour of sea 
duty. 

Under earlier statutes authorizing the transportation at Govern- 
ment expense of dependents of members of the uniformed services 
when ordered to make a permanent change of station, it was the rule 
that the travel of dependents for which transportation in kind (or 
reimbursement upon completion when performed at personal expense) 
was authorized, was limited to travel equal to the distance from the 
last place where the dependents were located to the new station, not 
to exceed the distance from the member’s last old station to his new 
permanent station. Also in connection with the problem as to what 
shall constitute the station of a ship for purposes of determining a 
member’s entitlement to transportation for his dependents, it has 
long been recognized that the law fixes the home yard or the home port 
of the ship as her permanent station. See 40 Comp. Gen. 271; 42 
Comp. Gen. 65; and compare 42 Comp. Gen. 167. 

Under the pertinent statute, 37 U.S.C. 406, and the Joint Travel 
Regulations issued pursuant to the statute, a duly authorized perma- 
nent change of station fixes the member’s right to transportation of 
his dependents and household effects, within prescribed limitations, 
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from the old permanent station to the new, or as otherwise provided. 
Section 411(d) of Title 37 provides in pertinent part that the Secre- 
tary concerned shall define the words “permanent station,” which 
definition shall include a shore station or the home yard or home port 
of a vessel to which a member of the uniformed services may be 
ordered, and that an authorized change in the home yard or home 
port of such a vessel is a change of permanent station. 

A permanent station is defined in paragraph 1150-10a of the Joint 
Travel Regulations as the post of duty or official station (including 
the home port or home yard of a vessel insofar as transportation of 
dependents and household goods is concerned) to which a member 
is assigned or attached for duty other than “temporary duty” or 
“temporary additional duty,” the limits of which will be the corporate 
limits of the city or town in which the member is stationed. Para- 
graph 7063 of the regulations provides that a member is entitled to 
transportation of his dependents at Government expense if the travel 
is performed from the vessel’s old home yard or old home port at 
which the dependents are located to the vessel’s new home yard or new 
home port as selected by the member. If transportation of the de- 
pendents is from a place other than the old home yard or home port 
of the vessel to the new home yard or home port, or from the old 
home yard or home port to a place other than the new home yard or 
home port, entitlement is limited either from the old home yard to 
the new home yard, or from the old home port to the new home port, 
whichever is greater. Paragraph 7056, Navy Travel Instructions, 
states that the provisions of paragraph 7063, Joint Travel Regula- 
tions, are not applicable to transfers between vessels having the same 
home yard and home port. Thus it will be seen that the applicable 
statute and regulations as currently constituted merely carry forward 
the long-established rule that the maximum amount reimbursable 
on account of dependent travel between points other than the old and 
the new station could not, in any event, exceed the amount it would 
have cost the Government had travel been between the old and the 
new permanent stations. 34 Comp. Gen. 467. 

The decisions of this Office uniformly have held that a member’s 
right to travel allowances cannot arise under the statute until a per- 
manent change of station has been ordered and the dependents move in 
connection with such change of station. 37 Comp. Gen. 715. Whether 
particular travel meets that first and basic requirement is for deter- 
mination on the basis of the facts of each case. 33 Comp. Gen. 431. 
For example it has been held that a change in duty assignment from 
one point to another within the corporate limits of the same city is not 
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a permanent change of station within the meaning of the applicable 
statute and regulations, and no right to travel and transportation al- 
lowances would accrue to a member in connection with such a transfer. 
See 36 Comp. Gen. 113. Also, in the case considered in our decision of 
June 19, 1957, 36 Comp. Gen. 824, involving dislocation allowance, the 
member was transferred from his duty assignment (U.S. Naval 
Schools Command) at Newport, Rhode Island, to a new duty assign- 
ment aboard the U.S.S. 7 weedy (DE 532) with a home port at New 
port, Rhode Island, and a home yard at Charleston, South Carolina. 
Since the member kept his home and family at Newport, although it 
was necessary to relocate them there, the conclusion was required that 
insofar as the member’s rights with respect to dependents were con- 
cerned his orders to sea duty were effective only as a transfer from one 
military establishment to another within the same city (Newport), 
and no permanent change of station occurred. Hence no entitlement 
to dislocation allowance accrued by reason of the change of residence 
in Newport following receipt of orders. 

The present statutory authority for transportation of dependents 
and household effects, 37 U.S.C. 406, continues the concept that the 
home port or home yard of a vessel has the same status as any other 
duty station with regard to entitlement to transportation of depend- 
ents and household effects at Government expense. Therefore, it is our 
view that there is no authority under present law which would permit 
transportation of dependents and household effects at Government 
expense incident to a member’s transfer from sea duty to sea duty 
when the vessels involved have identical home yards and ports since, in 
such case, there is no change of station so far as transportation of de- 
pendents and household goods is concerned. In arriving at this con- 
clusion there have not been overlooked the provisions of section 
406 (e) (3) to the effect that when orders directing a change of perma- 
nent station for the member concerned have not been issued, or when 
they have been issued but cannot be used as authority for the transpor- 
tation of his dependents, etc., the Secretaries concerned may authorize 
the movement of the member’s dependents at Government expense on 
the basis prescribed. Such provisions, however, may be used only under 
unusual or emergency circumstances, including those in which the mem- 
ber is serving on sea duty. It is our understanding that this provision 
was not intended to constitute authority for the issuance of regulations 
providing for the movement of dependents at Government expense in 
the circumstances under consideration and it is not contended in the 
Under Secretary’s letter that the provisions constitute such authority. 

Your question is answered in the negative. 
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[/B-153004] 


Contracts—Specifications—Restrictive—Disposal Areas Under 
Dredging Contracts 

An award under an invitation restricting bids on dredging navigation channels 
and harbors to bids based on use of the spoil disposal areas at sea designated by 
the Government although proper may have precluded the Government from 
possible savings, even though the contract provided for approval of other disposal 
areas proposed by the contractor after award, and the benefits from such use not 
having been reflected in the competitive bid prices to provide broader competition 
in the future, bidders should be permitted to bid on use of alternate disposal areas 
known only to them, and to perform by the generally cheaper hydraulic method 
of dredging, and should no other than the Government provided area be available 
free of cost, the actual net cost to the Government should be considered, whether 
the spoil disposal involves a receipt of payments to reduce the net cost, or a 
payment by the Government or the contractor to effect a larger reduction of gross 


cost. 
To the Secretary of the Army, April 1, 1964: 

We are enclosing a copy of our letter of today to Gahagan Dredging 
Corposation relative to its protest against the action of The New York 
Engineer District in awarding a contract to the low responsive bidder 
under IFB No. CIVENG-30-075-64-18 instead of rejecting all bids 
and readvertising under revised specifications. 

While it is our opinion that in the light of the reported facts and 
circumstances the award to The Arundel Corporation, Baltimore, 
Maryland, was proper, you may wish to consider the advisability of re- 
viewing procedures in the area which gave rise to this protest. You 
will note that the Government was precluded from possible savings on 
the project by language in the invitation which restricted bids to those 
based on use of the specified spoil disposal area at sea, and that a sea 
disposal area appears to have been designated solely because an avail- 
able land disposal area was not known to the Corps of Engineers. 

In commenting on our July 1959 report to the Congress on review of 
spoil disposal activities of the Corps of Engineers (Civil Functions), 
Department of the Army, a copy of which was furnished you by letter 
dated July 13, 1959, B-125044, the Assistant Chief of Engineers for 
Civil Works, on May 14, 1959, stated : 


1. Value of Spoil 


It is the established policy of the Chief of Engineers to secure the maximum 
practical benefits through the utilization of material dredged from authorized 
navigation channels and harbors provided extra cost to the Government is not 
incurred. Such use of dredged materials includes nourishment of beaches, 
erosion control of river banks, and land reclamation. If it is evident during the 
initial planning of dredging operations that additional costs would be incurred, 
local interests are given reasonable opportunity to finance the additional costs. 
However, if actual savings can be effected or no additional cost is incurred, it is 
considered to be in the public interest to utilize effectively the material as a 
conservation measure. The deposit of spoil on land areas, rather than in 
waters near the dredged areas, is also effective in minimizing future maintenance 
costs. 

- * ” * . a a 


Special instances do occur where incidental benefits are realized by local in- 
terests from the use of dredged materials. However, such cases are not generally 
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characteristic of the overall program for construction and maintenance of 
waterway and harbor projects. Irrespective of such benefits long experience has 
shown that it is in the Federal interest to depend on local interests to furnish 
disposal areas. Moreover, major benefits have been realized by the United States 
through competitive bidding procedures in cases where the spoil was known by 
the contractor to be saleable and its value was reflected in the bids received for 
the dredging work. 

Aside from the benefits secured through utilization of the dredged 
material, it appears that further benefits may be realized through the 
broader competition which may be expected to result if invitations per- 
mit bidders to submit responsive bids based upon use of alternate dis- 
posal areas which may be known only to the bidders and which would 
permit performance by the generally cheaper hydraulic method of 
dredging. 

While the contract provides for approval of other disposal areas 
proposed by the contractor after contract award, and it is understood 
that in general the Corps upon request permits a dredging contractor 
to use more desirable and advantageous spoil disposal areas thah those 
set out in the contract specifications, benefits to the Government from 
use of such an area cannot be reflected in competitive bid prices sub- 
mitted under an invitation such as was issued in the instant procure- 
ment. Any benefit to the Government is therefore dependent upon 
factors such as whether the successful bidder has knowledge of an 
alternate area, its availability to him, whether he has equipment suit- 
able for utilization of that area, and his personal desire in the matter. 

It is recognized that at the time bids are invited for dredging work 
on a project, the specifications should advise of the location of all 
known acceptable disposal ureas, to enable the bidders to estimate 
their costs. When, however, an acceptable alternate disposal area is 
available, and such availability is not known to the Corps of Engineers, 
doubt arises as to whether the competitive bidding system permits the 
elimination of possible bids based on use of such an alternate area if 
bidders, through the exercise of their own initiative and efforts, are 
able to locate, and wish to bid upon use of such an area. 

The Assistant Chief of Engineers for Civil Works states in his letter 
of May 14, 1959, that long experience has shown that it is in the Federal 
interest to depend on local interests to furnish disposal areas. Our 
recommendation in the July 1959 report that the Chief of Engineers 
direct that dredging contracts be executed to allow for an adjustment 
of price for use of an alternate disposal site was occasioned by reduc- 
tions in contractors’ costs which had been effected in a substantial 
number of cases through use of closer or more convenient disposal 
areas than those set forth in the specifications. The project illustra- 
tion therein concerning the Southern Branch of Elizabeth River, Nor- 
folk Harbor, Virginia, js similar to the one which is the subject of the 
enclosed decision of today in that they both involve suitable land 
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disposal areas which apparently were unknown to the Corps of Engi- 
neers. (See, also, our decision B-123604, July 11, 1955, copy attached.) 
Since it does not seem uncommon for disposal areas to exist which are 
actually more desirable than those known to the Corps and specified in 
invitations, we suggest that consideration be given to revising the 
existing procurement procedure so as to permit bidders, whenever 
practicable, to submit bids based upon use of alternate disposal areas. 
Additionally, it is noted that in the subject case the supplemental re- 
port of the Deputy District Engineer refers to the fact that “no other 
upland areas have been available free of cost” for several years. In 
our view the material consideration should be actual net cost to the 
Government for accomplishment of the desired work, whether in a 
given case the spoil disposal involves a receipt of payments to reduce 
the net cost, or a payment by the Government or the contractor to 
effect a larger reduction of gross cost. 

The enclosures transmitted with the letter dated January 31, 1964, 
file ENGGC-C, from the Acting Chief of Engineers are returned. 


[B-153125] 
Pay—Courts-Martial Sentences—Status Awaiting Appellate Review 


When upon rehearing of a court-martial sentence, the order of forfeiture of pay 
and «llowances, and reduction in enlisted pay grade from E-—5 to E-1 is confirmed, 
the member is entitled to the pay and allowances withheld for the period between 
the original and rehearing Court-Martial Orders, Articles 71 of the Uniform Code 
of Military Justice, 10 U.S.C. 871, prohibiting the execution of a dishonorable 
discharge prior to completion of review; therefore, the initial forfeiture not 
becoming effective, there is no basis for withholding the pay and allowances for 
the period: prior to affirmation of the forfeiture sentence, and Article 58a, 10 
U.S.C. 858a, providing that when a sentence is set aside the member is entitled 
to pay and allowances for the period the withholding was in effect as though he 
had not been reduced in grade, the pay and allowances due are for computation 
at pay grade E-5. 35 Comp. Gen. 204, overruled. 


To Lieutenant Colonel J. L. Clancy, Department of the Army, 
April 2, 1964: 


Reference is made to your récent letter, with enclosures, forwarded 
here by indorsement dated December 23, 1963, of the Office of the Chief 
of Finance, requesting decision whether pay and allowances may be 
paid to prisoner Richard A. Thomas, RA 17 274 747, for the period 
July 22, 1960, through May 3, 1962, on a claim presented to you for 
payment. The case has been allocated DO No. A-740 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

The claim results from the withholding of all pay and allowances 
from the prisoner on an after July 22, 1960, pursuant to General Court- 
Martial Order No. 5, dated July 22, 1960. It appears that Specialist 
Five (E-5) Richard A. Thomas was convicted of murder and was 
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sentenced to be dishonorably discharged from the service, to forfeit all 
pay and allowances, to be confined at hard labor for 18 years, and to 
be reduced to the lowest enlisted pay grade. The sentence was ad- 
judged on February 24, 1960, and on July 22, 1960, only so much thereof 
was approved as provided for the dishonorable discharge, forfeiture of 
all pay and allowances, confinement at hard labor for 15 years and 
reduction to the lowest pay grade. The General Court-Martial Order 
further provided that: 


The forfeitures shall apply to pay and allowances becoming due on and 
after the date of this action. * * *. 


General Court-Martial Order No. 4, dated January 25, 1962, indi- 
cates that the board of review upheld such findings of guilty and 
sentence on March 10, 1961, pursuant to Article 66, Uniform Code of 
Military Justice, that the sentence was set aside on December 22, 1961, 
by the Court of Military Appeals (CM 14961, Thomas, 31 CMR 169) 
pursuant to Article 67, 10 U.S.C. 867, and that a rehearing as to the 
sentence was ordered before another court-martial to be thereafter 
designated. 

Upon rehearing, General Court-Martial Order No. 297, dated May 4, 
1962, sentenced the prisoner to forfeiture of all pay and allowances, 
confinement at hard labor for 9 years, reduction to the grade of private 


E-1, and the dishonorable discharge. That order further directed 
that : 


* * * The accused will be credited with confinement served from 24 February 
1960 to 22 December 1961, and any other portion of the punishment served or 
executed from 24 February 1960 to 22 December 1961, under the sentence ad- 
judged in the former trial of this case. * * *. 


It is stated that the case does not involve confinement beyond the 
expiration of term of service. Doubt is said to exist as to entitlement to 
pay and allowances from July 22, 1960, through May 3, 1962, because 
of conflict between provisions of Army Regulations. Paragraphs 
13-121d and 13-123h, AR 37-104, based on 35 Comp. Gen. 204, concern- 
ing the continuance of withholding pay and allowances forfeited under 
a sentence that was set aside upon appellate review pending the out- 
come of a rehearing, are said to be in direct conflict with paragraph 
13-123g, of the same regulations, based on 36 Comp. Gen. 512, to the 
effect that where the original sentence of dismissal and total forfeit- 
ures is set aside upon appellate review and a rehearing ordered, the 
only pay subject to forfeiture is that which might accrue on or after 
the date the convening authority approves the sentence imposed on 
conclusion of the rehearing. It is stated further that neither the 


regulations nor the decisions upon which they are based can be 
reconciled. 
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You set forth for resolution the following questions: 


(a) Is the member entitled to pay and allowances for any portion of the 
period from 22 July 1960 through 3 May 1962? 

(b) If entitled, what is the entire period of entitlement and at what grade 
is basic pay to be computed? 


In B-129831, dated January 17, 1957, 36 Comp. Gen. 512, a general 
court-martial sentence which provided for dismissal, confinement and 
total forfeitures was approved by the convening authority on Octo- 
ber 18, 1955, with directions that the forfeitures should apply to pay 
and allowances becoming due on and after that date. Acting under au- 
thority of Article 66 of the Uniform Code of Military Justice, ap- 
proved May 5, 1950, Ch. 169, 64 Stat. 128, 10 U.S.C. 866, a board of 
review set aside the findings and sentence and ordered a rehearing. 
The sentence on rehearing also provided for dismissal, confinement 
and total forfeitures. This sentence was approved by the convening 
authority on September 23, 1956, with directions that the forfeitures 
should apply to pay and allowances becoming due on and after that 
date. It was held that, since the original sentence was never executed, 
moneys withheld from him under that sentence, pending completion of 
appellate review, were not executed forfeitures. The only valid ex- 
isting sentence was that which was approved by the convening author- 
ity on September 23, 1956, and by the terms of that sentence the only 
pay forfeited was that which otherwise might accrue on and after 
September 23, 1956. We held that the officer was entitled to pay and 
allowances from October 18, 1955, to September 22, 1956, the day pre- 
ceding the beginning of the period of forfeiture as fixed in the new 
sentence. 

In 39 Comp. Gen. 42 we considered the case of a sergeant first-class 
in the Army who was sentenced by a general court-martial to a dis- 
honorable discharge, total forfeitures, and confinement at hard labor 
for 10 years. The reviewing authority approved the sentence and 
directed that the forfeitures should apply to pay and allowances be- 
coming due on and after the date of his action. Upon appellate review 
the Court of Military Appeals set aside the action of the convening 
authority and directed that the case be returned to a new convening 
authority for consideration. The new convening authority approved 
only so much of the court-martial sentence as provided for total for- 
feitures, dishonorable discharge, and confinement at hard labor for 
two years. We there held that, since the first action of the convening 
authority had been set aside and hence that there was no approved 
sentence for the period prior to the action of the new convening au- 
thority, no effect could be given to the first sentence to total forfeitures 
or to the provision of the Manual for Courts-Martial, United States, 
1951, which provided for automatic reduction in grade effective im- 
mediately upon approval of a sentence by the convening authority to 
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dishonorable or bad conduct discharge, confinement, or hard labor 
without confinement. Accordingly, we held that the action of the first 
convening authority did not deprive the member of entitlement to the 
pay and allowances of a sergeant first-class and that he continued to be 
entitled to the pay and allowances of that grade until otherwise de- 
prived thereof by expiration of his enlistment or until the sentence 
became effective by virtue of valid subsequent action on the sentence. 

In B-124087, dated October 13, 1955, 35 Comp. Gen. 204, a Navy 
general court-martial sentence included forfeiture of all pay and 
allowances, confinement, and dishonorable discharge. The convening 
authority’s approving action provided that the forfeiture should apply 
to pay and allowances becoming due on and after the date of his action. 
The findings of guilty and the sentence as approved were affirmed by 
a board of review and the sentence was approved by The Judge Ad- 
vocate General of the Navy, who specified that “upon release of the 
accused from confinement, the uncollected forfeitures for any period 
thereafter shall automatically be remitted.” Thereafter, upon petition 
of the accused, the Court of Military Appeals reversed the decision of 
the board of review and ordered a rehearing. 

The decision of October 13, 1955, held that the accused was not en- 
titled to immediate repayment of the pay and allowances which were 
withheld pursuant to the order of the convening authority; that the 
forfeitures which were withheld could properly continue to be with- 
held pending the outcome of the rehearing proceedings. It was held 
further that retention of forfeitures pending a rehearing is not a for- 
feiture of pay and allowances accrued prior to the date of the conven- 
ing authority’s action incident to the rehearing, but merely represents 
a withholding in escrow for a nunc pro tunc credit against any sentence 
which may be imposed at the rehearing and hence avoids repetitious 
administrative action in those cases where the ultimate sentence, upon 
rehearing, includes the same loss of pay and allowances adjudged in 
the original sentence. 

Our decision further said that, if the ultimate sentence incident to 
the rehearing should impose a lesser forfeiture than that imposed by 
the original sentence, Article 75(a) of the Uniform Code of Military 
Justice, 10 U.S.C. 875(a), provides an easy and equitable method of 
making refund to the accused. That decision implied that some effect 
might be given to the sentence in that case which was set aside but it 
did not reach that conclusion inasmuch as on the record before this 
Office appellate review had not been completed on the action taken 
upon the rehearing there granted under Article 67 of the Uniform 
Code of Military Justice. 

Article 73, 10 U.S.C. 873, provides that, at any time within one year 
after approval by the convening authority of a court-martial sentence 
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which extends to dishonorable or bad-conduct discharge, the accused 
may petition The Judge Advocate General for a new trial on the 
ground of newly discovered evidence or fraud on the court. Article 75, 
10 U.S.C. 875, authorizes the restoration of all rights and property 
affected by an executed part of a court-martial sentence which has been 
set aside or disapproved, “except an executed dismissal or discharge,” 
unless a new trial or rehearing is ordered and such executed part is 
included in a sentence imposed upon the new trial or rehearing. Ifa 
previously executed sentence of dishonorable or bad-conduct discharge 
is not imposed on a new trial, Article 75 directs the Secretary concerned 
to substitute a form of discharge authorized for administrative is- 
suance unless the accused is to serve out the remainder of his enlist- 
ment. Since neither the forfeitures nor the punitive discharge could 
have been lawfully executed in that case prior to completion of ap- 
pellate review of the rehearing, reliance upon Article 75 in the decision 
of October 13, 1955, 35 Comp. Gen. 204, for the holding in that decision 
was inapposite. That decision should no longer be followed. 

Article 57 of the Uniform Code of Military Justice, 10 U.S.C. 857, 
provides that a sentence to forfeiture of pay or allowances may apply 
to pay or allowances becoming due on or after the date the sentence 
is approved by the convening authority. “No forfeiture may extend 
to any pay or allowances accrued before that date.” 

Article 66 requires all sentences which include a bad-conduct or 
dishonorable discharge to be automatically reviewed by a board of 
review. Article 67 provides that cases involving such discharges may 
also be reviewed by the Court of Military Appeals. In the regular 
course of review before the execution of the sentence to punitive dis- 
charge, a rehearing may be ordered by a board of review or by the 
Court of Military Appeals after approval by the convening authority 
of a court-martial sentence. See Articles 66 and 67. 

Article 71, 10 U.S.C. 871, provides that no sentence which includes, 
unsuspended, a dishonorable or bad-conduct discharge may be ex- 
ecuted until affirmed by a board of review and, in cases reviewed by it, 
the Court of Military Appeals, and that all court-martial sentences 
other than those there enumerated [not here material], unless sus- 
pended, may be ordered executed by the convening authority when 
approved by him. 

In view of the express statutory prohibition in Article 71 against 
execution of a bad-conduct or dishonorable discharge prior to comple- 
tion of review by a board of review or the Court of Military Appeals, 
or both, as appropriate, it seems clear that the reference in Article 75 
to “executed * * * discharge” relates to cases where action has been 
taken pursuant to Article 73 on a petition for a new trial on the ground 
of newly discovered evidence or fraud on the court, and not to a case 
where the court-martial proceedings have not been completed 
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(approved by a board of review and/or the Court of Military Ap- 
peals). See section 1909, “Military Justice Under the Uniform Code,” 
by James Snedeker, and pages 157-164, “Legal and Legislative Basis, 
Manual for Courts-Martial, United States, 1951” 

Since the original sentence approved on July 22, 1960, in this case 
was set aside by the Court of Military Appeals pursuant to Article 66 
in the course of regular appellate review before the sentence could be 
executed (see Article 71), even though the convening authority then 
directed application of the forfeitures to pay and allowances becoming 
due on and after July 22, 1960 (see Article 57), no forfeiture ever 
became effective, and hence there exists no basis for withholding pay 
and allowances pursuant to that sentence. Accordingly, if otherwise 
proper, the member is entitled to pay and allowances for the period 
from July 22, 1960, through May 3, 1962. Your first question is an- 
swered accordingly. See 36 Comp. Gen. 512, 39 Comp. Gen. 42, and 2 
and 6, Dig. Ops. JAGAF, Sentence and Punishment, sec. 35.7. 

Article 58a of the Uniform Code of Military Justice, 10 U.S.C. 858a, 
added by the act of July 12, 1960, Public Law 86-633, 74 Stat. 468, 
provides that, unless otherwise provided in regulations prescribed by 
the Secretary concerned, a court-martial sentence of an enlisted member 
in a pay grade above E-1, as approved by the convening authority, 
including a bad-conduct or dishonorable discharge, confinement, or 
hard labor without confinement, reduces the member to pay grade E-1, 
effective on the date of that approval. It further provides that if 
such sentence is set aside or disapproved, the member is entitled to the 
pay and allowances to which he would have been entitled, for the pe- 
riod the reduction was in effect, had he not been so reduced. 

It is our opinion that, since the sentence approved on July 22, 1960, 
was set aside by the Court of Military Appeals before it could be 
executed, the member is entitled, if otherwise correct, to the pay and 
allowances of the grade from which that sentence purported to reduce 
him until he was otherwise promoted or reduced in grade, or forfeited 
pay or allowances pursuant to a valid court-martial sentence. 39 
Comp. Gen. 42. Compare 36 Comp. Gen. 512. Accordingly, if other- 
wise correct, the member is entitled to the pay and allowances of a 
specialist five (E-5) from July 22, 1960, through May 3, 1962. Your 
second question is answered accordingly. The voucher submitted with 
your letter is returned herewith. 


[B-153192] 


Family Allowances—Separation—Type 2—Reserve Training, Etc., 
Duty 


Although members of Reserve components of the uniformed services who are 
called to active duty for training for less than 1 year, or to active duty for other 
than training duty for less than 6 months, may have the training station regarded 
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as coming within the term “permanent station” in the family separation allowance 
provisions in 37 U.S.C. 427(b) (1) for entitlement to payments when their de- 
pendents are precluded from moving to the permanent station at Government 
expense, Reserve members who are ordered to active duty for training, or to 
active duty for other than training, for periods which do not exceed 30 days are 
not regarded as being separated from their dependents for an extended period 
of time and, therefore, are not entitled to allowances under 37 U.S.C. 427 (b) (1). 


Family Allowances—Separation—Type 2—Ship Duty—Reserve 
Training, Ete., Duty 


Although the term “duty” in 37 U.S.C. 427(b) (2), which authorizes family 
separation allowance payments for members on duty on board a ship away from 
the home port of the ship for a continuous period of more than 30 days, is not 
defined, the definition of “active duty” in 37 U.S.C. 101(18) as including full-time 
training duty and annual training duty may be used for family separation allow- 
ance purposes and, therefore, reservists called to active duty or active duty for 
training on board a ship away from its home port for more than 30 days are en- 
titled to family separation allowance payments. 


Family Allowances—Separation—Type 2—Temporary Duty— 
Reserve Training, Ete., Duty 


While a reservist who is ordered to active duty for training for a period of 45 
days away from the Reserve unit to which he is attached for drill purposes may 
not be regarded as having an active duty station other than the station to which 
he is ordered for training duty to be considered as on temporary duty away from 
his permanent station for the family separation allowance authorized under 
clause (3) of 37 U.S.C. 427(b), he may, because the assignment is in excess 
of 30 days, have the training station regarded as his permanent station for 
family separation allowance entitlement under clause (1) of section 427(b). 


Family Allowances—Separation—Type 1—Reserve Training, Etc., 
Duty 


The restrictions or limitations on the length of permanent duty assignments 
for reservists, such as in paragraph 1150-10b of the Joint Travel Regulations, 
need not be applied to the beneficial family allowance provisions in 37 U.S.C. 
427(a), for permanent duty outside the United States or Alaska, and, therefore, 
reservists who are called to active duty for training or other active duty outside 
of the United States or in Alaska for periods in excess of 30 days and who do 
not have any other station that can be regarded as their permanent duty station 
may be regarded as serving on permanent duty for entitlement to family allow- 
ance payments under 37 U.S.C. 427 (a). 


To the Secretary of Defense, April 2, 1964: 


Reference is made to letter dated January 2, 1964, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on several 
questions involving members of Reserve components in connection 
with the implementation of the family separation allowance provisions 
of section 427 of Title 37, U.S. Code, as set forth and discussed in 
Committee Action No. 332 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

Section 427 of Title 37, U.S. Code, authorizes the payment of a 
monthly family separation allowance to certain members under speci- 
fied conditions, as follows: 

§ 427. Family separation allowance 


(a) In addition to any allowance or per diem to which he otherwise may be 
entitled under this title, a member of a uniformed service with dependents who 
is on permanent duty outside of the United States, or in Alaska, is entitled to a 





652 DECISIONS OF THE COMPTROLLER GENERAL [43 


monthly allowance equal to the basic allowance for quarters payable to a mem- 
ber without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station; and 

(2) quarters of the United States or a housing facility under the jurisdic- 
tion of a uniformed service are not available for assignment to him. 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service)) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station ; 

(2) he is on duty on board a ship away from the home port of the ship 
for a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a 
continuous period of more than 30 days and his dependents do not reside 
at or near his temporary duty station. 

A member who becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than 30 
days is entitled to the allowance effective as of the first day of that period. 


The questions presented in the Committee Action are as follows: 


1. May members of the reserve components be paid the family separation 
allowance under 37 U.S.C. 427(b) (1): 

(a) if called to active duty for training for less than one year? 

(b) if called to active duty for other than training duty for less than six 
months? 

2. If the answer to question 1.(a) or 1.(b) is affirmative, would that answer 
he the same as to any period of active duty for training for less than 1 year, or 
as to any period of active duty for other than training duty for less than six 
months? 

8. For purposes of entitlement to family separation allowance under 37 U.S.C. 
427(b) (2). does the word “duty” in clause (2) include “active duty” as defined 
in section 101 of title 37 so as to permit the allowance to be paid a reservist who 
performs active duty for training for the period required by that clause aboard 
a ship away from its home port? 

4. May reservists called to active duty for training or other active duty for 
short tours, and so serving for a period of more than 30 days, be paid the family 
separation allowance under 37 U.S.C. 427(b) (3) if otherwise entitled to such 
allowance? 

5. May reservists called to active duty for training or other active duty outside 
of the United States, or in Alaska, be paid the family separation allowance under 
37 U.S.C. 427(a) for any period of duty, if otherwise entitled to such allowance? 


In its discussion, the Military Pay and Allowance Committee points 
out that under clause (1) of section 427(b) a member who is entitled 
to a basic allowance for quarters is entitled to the family separation 
allowance if the movement of his dependents to his permanent station 


or a place near that station is not authorized at Government expense 
under section 406 of Title 37 and his dependents do not reside at or 
near that station. It is stated that the purpose of the allowance is to 
compensate a member for the added household expenses incurred at 
the place where his dependents reside as a result of the separation of 
the member from his dependents for a substantial period of time. By 
its terms, the Committee states, the law does not exclude members of 
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the Reserve components from its application. It is said that in the 
category of the so-called non-career Reserve, the member ordinarily 
is ordered to duty from his residence which, prior to his departure, 
he has occupied and maintained, but not while in an active duty status. 
The reservist, it is stated, is frequently ordered to active duty for 
training for a 2-weeks’ tour which results in a separation from his 
family, or he may be ordered to active duty for longer periods either 
for training or for other than training duty. 

The Committee Action refers to pertinent provisions of the Joint 
Travel Regulations. Under the provisions of paragraphs 7000-4 and 
7000-5 of those regulations, a member called to active duty for train- 
ing for less than 1 year and a member called to active duty for other 
than training for less than 6 months is not authorized transportation 
of dependents at Government expense. The term “permanent change 
of station” is defined in paragraph 3003-la of the regulations as 
meaning the transfer or assignment of a member from one permanent 
station to another, including the change from home or from the place 
from which he was ordered to active duty, to first station upon appoint- 
ment, called to active duty, etc. Under paragraph 1150-10 of the 
regulations, a “permanent duty station” is defined as the post of duty 
or official station (including the home port or home yard of a vessel 
insofar as transportation of dependents and household goods is con- 
cerned) to which a member is assigned or attached for duty other than 
“temporary duty” or “temporary additional duty.” Temporary duty 
is defined in paragraph 3003-2 of the regulations as duty at a location 
other than a permanent station to which a member is ordered to tem- 
porary duty under orders which provide for further assignment to a 
new permanent station or for return to the old permanent station. 

In the light of the above-cited regulations and the discussion in the 
matter, the Committee points out that the reservists in the categories 
covered by question 1 are not entitled to move their dependents as Gov- 
ernment expense under section 406 of Title 37. It is stated that it has 
been urged that a reservist performing active duty for training is not 
considered to have a permanent station during the period of each 
training duty and therefore is not entitled to the family separation 
allowance. In support of the Committee’s view, however, that a re- 
servist who otherwise qualifies is entitled to a family separation allow- 
ance under clause (1) of section 427(b), it is pointed out that, as a 
condition to entitlement, the member must be entitled to a basic allow- 
ance for quarters and, in that connection, reference is made to para- 
graph 1(d) of Executive Order 10204, dated January 15,1951. Para- 
graph 1(d) defines “permanent station” for quarters allowance pur- 
poses, and expressly provides that, in the case of Reserve components 
on active duty for training, the place where the training duty is being 
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performed shall be deemed to be the permanent station of such mem- 
bers. It is stated, however, that doubt remains as to the meaning of 
the words “permanent station” as used in clause (1) of section 427 (b) 
in cases where a reservist is ordered from his home to duty of limited 
duration. The question is asked “does a reservist on a tour of two 
weeks active duty for training have a permanent station within the 
meaning of subsection (b)?” It is the Committee’s view that a period 
of continuous duty of more than 30 days and separation from the 
family for such a period would be a substantial period of time in keep- 
ing with the basic purpose of the law and would be in accord with the 
requirements in clauses (2) and (3) of section 427(b). 

Generally, members of the Reserve components of the uniformed 
services (which includes the Army and Air National Guard of the 
United States) are entitled to pay and allowances as prescribed by 
law for performance of active duty, active duty for training, training 
duty, ete. 10 U.S.C. 683; 37 U.S.C. 204 and 206. Since the family 
separation allowance benefits prescribed in section 427 of Title 37, 
U.S. Code, are made applicable to “a member of a uniformed service” 
which term generally includes a member of a Reserve component (see 
the definition in 37 U.S.C. 101(3) (23),and (24)), there would be no 
basis to impute to the Congress an intention of excluding Reserve 
members in the categories described in question 1 provided those mem- 
bers otherwise meet the requirements of the law. Had Congress in- 
tended to exclude Reserve members in those categories, we believe 
appropriate language would have been used to carry out such intent. 

As a condition to entitlement to the family separation allowance 
authorized in section 427(b) of Title 37, a member must be entitled to 
a basic allowance for quarters for his dependents. To qualify under 
clause (1) of section 427(b), there must also be no authority under 37 
U.S.C. 406 to move the member’s dependents to his permanent station 
or a place near that station and his dependents must not reside at. or 
near that station. While the term “permanent station” as used in 
clause (1) of section 427(b) is not there defined, it uniformly has been 
viewed as having reference to the post where a member’s basic duty 
assignment is for performance and is generally defined in paragraphs 
1150-10a and 3003-1a of the Joint Travel Regulations for travel allow- 
ance purposes as indicated above. Thus it has been held that when 
members of a Reserve component (Air National Guard) are ordered 
to active duty for training for periods of short duration (15 days) and 
after reporting to the training station are ordered to another location 
where practically the entire period of duty is performed, the location 
of such duty must be considered the training duty station so as to pre- 
clude the payment of per diem. See 41 Comp. Gen. 726 and B-148049, 
January 21, 1964, 43 Comp. Gen. 521. In the light of such conclusions 
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and the provisions of paragraph 1(d) of Executive Order 10204, it is 
our view that, for the purposes of entitlement to a family separation 
allowance under clause (1) of section 427(b), the term “permanent 
station” as used in clause (1) may be deemed to include the training 
duty station to which the reservist is ordered and where he performs 
training duty. Since, as indicated above, the members in question 1 
are precluded from moving their dependents to the permanent station 
at Government expense, those members are entitled to a family separa- 
tion allowance if the other conditions of the statute are met. Question 
1 (a) and (b) is answered in the affirmative subject to the qualifications 
indicated below. 

Unlike clauses (2) and (3) of section 427(b), clause (1) does not 
require specifically that the member be on duty-at the station involved 
and separated from his family for a “continuous period of more than 
30 days” before entitlement exists. The legislative history of section 
427(b), however, shows that the rationale of the allowance is that 
“enforced separations” of servicemen from their families cause added 
household and family expenses where the member is absent for any 
“extended period of time.” (Page 25 of S. Rept. No. 387, to accom- 
pany H.R. 5555, which was enacted as Public Law 88-132.) Since 
the benefits authorized in section 427(b). are based on separation from 
the family for an “extended period of time” we concur with the views 
expressed in Committee Action No. 332 that the section reasonably 
may be viewed as contemplating an assignment to duty which will 
result in an enforced separation of the member from his family for a 
period of more than 30 days. Consequently, it is our view that a mem- 
ber of a Reserve component who is ordered to active duty for training 
or to active duty for other than training duty for a period which does 
not exceed 30 days would not be entitled to an allowance under section 
427(b)(1). Question 2 is answered accordingly. 

With respect to question 3, the Committee states that although the 
instances are infrequent, reservists may be ordered from home to duty 
on board a ship for tours of active duty, or possibly active duty for 
training, which would involve continuous duty of more than 30 days 
but probably not more than 60 days. Under clause (2) of section 427 
(b), the allowances are payable, other conditions being met, when the 
member is “on duty on board a ship away from the home port of the 
ship for a continuous period of more than 30 days.” While the term 
“duty” is not there defined, the term “active duty” as defined in the 
basic statute, 37 U.S.C. 101(18)—to which statute section 427(b) is 
added and made a part—as meaning full-time duty in the active 
service of a uniformed service, and includes duty on an a¢tive list, full- 
time training duty, annual training duty, ete. We find nothing in the 
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legislative history of section 427(b) which would indicate that the 
term “duty” on board a ship in clause (2) is to be given a meaning 
different from that normally applied to that term. Accordingly, 
in the case of reservists called to active duty or active duty for training 
which involves continuous duty of more than 30 days, we believe, for 
the purposes of clause (2), the term “duty” includes “active duty” 
as defined in 37 U.S.C. 101(18). Accordingly, question 3 is answered 
in the affirmative. 

With respect to question 4, the Committee states that the question 
relates to a Reserve member attached to a Reserve unit in his home 
town and regularly performing drills there who was ordered to 45 
days’ active duty for training about 200 miles away. He maintained 
a family residence and did not take his dependents with him. 
It is stated that it was assumed his drilling unit in his home town could 
be considered his permanent station and, since duty of 45 days’ dura- 
tion did not seem to be permanent duty, it was asked if it could be 
regarded as temporary duty away from his permanent station within 
the meaning of clause (3) of section 427(b). 

As indicated in answer to questions 1 and 2 above, it is our view 
that a reservist of an eligible grade and with dependents who is 
ordered to active duty for training for less than 1 year or to active 
duty for other than training duty for less than 6 months, but for a 
period of more than 30 days, is entitled to a family separation allow- 
ance under section 427(b)(1) if his dependents do not reside at or 
near his station, since the movement of his dependents to his perma- 
nent duty station is not authorized at Government expense. A 
permanent duty assignment for a member on extended active duty 
generally contemplates an assignment for an indeterminate period or 
for a period of at least several months. See, for example, paragraph 
1150-10b, Joint Travel Regulations, and 34 Comp. Gen. 260. The 
reservist who was ordered to active duty for training for a period 
of 45 days away from the Reserve unit to which he was attached for 
drill purposes had no active duty station other than the station to 
which he was ordered for training duty. Therefore, since the assign- 
ment was in excess of 30 days, the training duty station should be 
regarded as the member’s permanent station for family separation 
allowance purposes and he is entitled to the allowance under clause 
(1) rather than clause (3) of section 427(b). See, generally, decision 
of February 12, 1964, B-153214, 43 Comp. Gen. 553. Question 4 is 
answered accordingly. 

With respect to question 5, a member is entitled to the allowance 
authorized in section 427(a) of Title 37 if he is “on permanent duty 
outside the United States, or in Alaska,” and he meets the other con- 
ditions there stated. We find nothing in the law or the legislative 
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history which specifically restricts or limits the payment of the allow- 
ance to a specified period of duty outside the United States or in 
Alaska. The law, however, requires that the member be assigned on 
“permanent duty” outside of the United States, or in Alaska, before 
entitlement exists. As indicated in answer to the preceding question, 
the permanent duty station of a member generally is the place at which 
he is assigned for the performance of his regular and usual duties for 
an indefinite period or, in certain circumstances, for a prescribed pe- 
riod of not less than 20 weeks. In view of the beneficial provisions of 
section 427(a), however, we do not believe that it was intended that 
payments under that section should be limited to such assignments in 
the case of reservists called to active duty for training or other active 
duty outside the United States or in Alaska for limited periods. Ac- 
cordingly, in line with the above answers to questions 2 and 4, if the 
reservist is assigned to duty at a station outside the United States or 
in Alaska for a period in excess of 30 days and has no other station 
which properly may be regarded as his permanent duty station, he 
may be regarded as serving “on permanent duty” at such station 
within the contemplation of section 427(a), and entitled to the allow- 
ance there authorized if he otherwise qualifies. Question 5 is answered 
accordingly. 


[B-152766] 
Contracts—Multi-Year Procurements—Validity 


The use of the multi-year procurement procedure prescribed in paragraph 1-322 
of the Armed Services Procurement Regulation for competitive contracting of 
known requirements, under which contract quantities are budgeted and ac- 
counted for in accordance with the program year in which each quantity is au- 
thorized, no-year funds are used, and reduced unit prices are obtained by elimina- 
ting repetitive, substantial start-up costs, does not prevent competition by small 
business concerns or violate the Small Business Act, nothing in the procedure 
restricting the placement of contracts with qualified small business concerns, 
which should find the opportunity to spread start-up costs attractive, does not 
derogate the purposes of the advertising statutes (10 U.S.C. 2304(a) and 2305), 
free and open competition being obtained for the Government’s known needs, 
and does not violate the principles of fund obligations, the statutory time limits 
on obligation and expenditure of funds not applying to no-year funds. 


To the Administrator, Small Business Administration, April 3, 


1964: 


Further reference is made to your letter of October 28, 1963, re- 
questing our opinion as to the legality of a proposed revision of the 
Armed Services Procurement Regulation concerning the use of a 
multi-year procurement procedure. Such procedure is now essentially 
embodied in paragraph 1-322 of the Regulation. 

As presently constituted paragraph 1-322 defines multi-year pro- 
curements as a method for competitive contracting for known require- 
ments for military supplies, in quantities not in excess of planned 
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requirements for 5 years set forth in, or in support of, the Department 
of Defense Five Year Force Structure and Financial Program, even 
though the total funds which are expected ultimately to be obligated 
by the contract are not available to the contracting officer at the time 
of entering into the contract. Under this method, contract quantities 
are budgeted and accounted for in accordance with the program year 
in which each quantity is authorized. It would not be used where 
funds covering the procurement are limited by statute for obligation 
during the fiscal year in which the contract is executed. It would be 
used only where competitive procedures establish that reduced unit 
prices would result over annual buys by reason of the elimination of 
repetitive, substantial, start-up costs. 

Contracts awarded under multi-year procurement would provide 
that the Government is not obligated to the contractor for contract 
performance in any amount in excess of that described in the contract 
as available for performance and that the contractor is not obligated to 
incur costs for the performance required for any program year after 
the first unless and until he has been notified of an increase in the 
availability of funds. If so notified, the contractor’s obligation would 
be increased only to the extent contract performance is required for 
the additional program years for which funds were made available. 

Cancellation of the contract would occur upon notification to the 
contractor that funds are not available for subsequent program years 
or upon failure to notify the contractor of the availability of funds 
by a specified time. In the event of cancellation, the contractor would 
be paid a cancellation charge. This charge would be expressed in 
percentages of the total, multi-year contract price and would repre- 
sent the start-up costs which normally would be amortized in all items 
to be furnished under the multi-year requirements. For each pro- 
gram year’s requirement there would be provided sufficient funds for 
obligation to cover the quantity of items to be delivered thereunder. 
In addition, there would be a commitment of funds representing the 
possible cancellation costs. Appropriate adjustment of the commit- 
ment for cancellation would be made effective with the start of each 
successive program year’s requirement. 

Paragraph 1-322 further provides that in cases where the period of 
production is such that a contingency for labor and material costs is 
likely otherwise to be included in the multi-year contract price, the 
contracting officer should normally use a provision for price escala- 
tion; that where options are otherwise authorized, multi-year con- 
tracts may include an “Option to Increase Quantities” clause in which 
the period per exercise of the option is limited to the date set forth in 
the contract schedule for notifying the contractor that funds are avail- 
able for the requirements of the next succeeding program year; and 
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that inasmuch as this method of procurement may be suitable for 
total small-business set-asides, in any procurement where both the 
total set-aside procedure and multi-year procedure are appropriate, 
both may be used. 

You say that the multi-year procurement procedure in combining 
requirements for periods of from 2 to 5 years necessarily eliminates 
competition by small-business concerns for such procurements and 
that it cain only have the effect of further reducing the already rela- 
tively small percentage of defense contracts awarded to such concerns. 
You consider that the multi-year procurement procedure violates the 
purpose, intent, spirit and provisions of the Small Business Act. 

You also contend that the multi-year procurement procedure is in 
violation of (1) the advertising requirements of 10 U.S.C. 2304(a) 
and 2305, and (2) the principles governing the obligation of funds 
as enunciated by our Office. 

Section 2(a) of the Small Business Act (15 U.S.C. 631(a)) pro- 
vides that it is the declared policy of Congress that the Government 
should aid, counsel, assist, and protect insofar as possible, the inter- 
ests of small business concerns in order to preserve free competitive 
enterprise, to insure that a fair proportion of the total purchases or 
contracts or subcontracts for property and services for the Govern- 
ment shall be placed with small business enterprise. 

It would appear that the opportunity given to spread start-up costs 
over several years should make the multi-year procurement procedure 
attractive to small business concerns. It is our understanding that, 
in many single year procurements high start-up costs and “make 
ready” expenses tend to discourage firms—particularly smaller ones 
with limited financial resources—where they must compete with a pro- 
ducing firm that has already recovered these costs. The capital in- 
vestment frequently required for new producers also discourages 
competition in annual pro¢urements because of the risk of losing suc- 
ceeding awards, with no assurance of future depreciation recovery. 
In view thereof it would appear that small business concerns in many 
instances should be able to compete more effectively for procurements 
on & multi-year basis than on an annual basis. 

Section 15 of the act (15 U.S.C. 644) provides that small business 
concerns shall receive any award or contract or any part thereof as to 
which it is determined to be in the interest of assuring that a fair pro- 
portion of the total purchases and contracts for property and services 
for the Government are placed with small business concerns. Under 
section 15 of the act the determination as to whether a particular pro- 
curement should be set aside in whole or in part for small business 
concerns is within the jurisdiction of the administrative agency and 
the Small Business Administration. The general policy of the 
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Department of Defense regarding the placement of contracts with 
smal] business concerns is contained in part 7 of paragraph I of ASPR. 
Neither those regulations nor the provisions of the Small Business Act 
made it mandatory that there be set aside for small business concerns 
any particular procurement. 41 Comp. Gen. 351. However, we find 
nothing in the multi-year procurement procedure which would prevent 
the placement of appropriate contracts thereunder with qualified small 
business concerns. Conversely, ASPR 1-322.1(a) states that in any 
procurement where both the total set aside procedure and multi-year 
procedure are appropriate, both may be used. On the other hand, we 
recognize that many multi-year procurements, because of their size, 
may not be considered appropriate for small business set-aside. How- 
ever, since such procurements would not seem to be of a type which 
would, -in the absence of multi-year procedures, be set aside either 
partially or completely for small business concerns on a 1-year basis, 
we see no valid reason for holding that the increase in the size of a 
procurement which results from adoption of the multi-year procedure 
makes such procedure inconsistent with section 15 of the Small Busi- 
ness Act. 

With respect to your contention that the multi-year procurement 
procedure is violative of the advertising requirements of 10 U.S.C. 
2304(a) and 2305, it should be noted that the primary purpose of those 
statutes is to give all bidders an equal opportunity to compete for 
Government business and to secure to the United States the benefits 
of free and open competition. See B-151770, August 15, 1963, 43 
Comp. Gen. 159, which you cite. Free and open competition for the 
Government’s known needs is in fact obtained when a multi-year pro- 
curement is advertised. The cases you cite involved situations where 
the Government reserved the right to order supplies whose need had 
not been ascertained at time of award. That is not the situation here 
und we are therefore unable to agree that the multi-year procedure 
is in derogation of the purposes of the advertising statutes. 

With regard to the obligation of funds, the Anti-Deficiency Act, 
section 3679, R.S., 31 U.S.C. 665(a); the Surplus-Fund-Certified 
Claims Act of 1949, 31 U.S.C. 712a; and section 3732, R.S. 41 U.S.C. 
11, which you cite, evidence a plain intent on the part of the Congress 
to prohibit executive officers, unless otherwise authorized by law, from 
making contracts involving the Government in obligations for expen- 
ditures or liabilities beyond those contemplated and authorized for 
the period of availability of and within the amount of the appropria- 
tion under which they are made; to keep all the departments of the 
(rovernment, in the matter of incurring obligations for expenditures, 
within the limits and purposes of appropriations annually provided 
for conducting their lawful functions; to prohibit any officer or 
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employee of the Government from involving the Government in any 
contract or other obligation for the payment of money for any purpose, 
in advance of appropriations made for such purpose; and to restrict 
the use of annual appropriations to expenditures required for the 
service of the particular fiscal year for which they are made. 42 
Comp. Gen. 272, B-144641, November 30, 1962. 

The multi-year procurement procedure, however, would not be used 
where funds covering the procurement are limited by statute for obli- 
gation during the fiscal year in which the contract is executed. In 
other words the funds to be obligated thereby are no-year funds. 
Where Congress expressly provides in an appropriation, that it shall 
“remain available until expended” thereby making it a no-year appro- 
priation, all statutory time limits as to when the funds may be obli- 
gated and expended are removed. 40 Comp. Gen. 694; 31 U.S.C. 718. 
In the instant case there would be no obligation for subsequent years’ 
requirements until funds have been made available and the contractor 
notified thereof. With respect tothe cancellation costs, which actually 
represent unrecovered, amortized start-up costs, it is immaterial 
whether they be considered as needs of the first year’s requirement or 
as needs of future requirements, since no-year funds are involved and 
such funds covering maximum cancellation costs would be available at 
the time of the initial award. Thus, there would always be sufficient 
funds obligated or committed to cover the maximum liability of the 
Government under multi-year contracts. No obligations are incurred 
in excess of available appropriations or in advance of appropriations 
being made therefor. 

Accordingly, on the present record, we perceive no legal objection 
to the multi-year procurement procedure. 


([B-153544] 


Leaves of Absence—Annual—Wage Board Employees—Industry 
Benefits Entitlement 


Although civilian marine personnel who serve on Government-owned ships 
operated by the Military Sea Transportation Service have their wages fixed in 
accordance with the prevailing rates and practices of the maritime industry, 
which has adopted a leave plan that permits seamen to earn 5 days’ vacation 
leave for each 30 days of employment, such vessel employees are not included in 
the classes of employees specifically exempt from the Annual and Sick Leave Act 
of 1951, 5 U.S.C. 2061, and, therefore, the leave benefits applicable to the maritime 
industry muy not be adopted by the Military Sea Transportation Service. 


To the Secretary of the Navy, April 3, 1964: 

This refers to a letter dated February 14, 1964, from the Under 
Secretary of the Navy requesting our decision whether civilian marine 
employees of the Military Sea Transportation Service (MSTS) may 
be granted leave benefits in accordance with the prevailing practice of 
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the maritime industry, rather than in accordance with the Annual and 
Sick Leave Act of 1951. 

The letter states that Government-owned ships operated by MSTS 
are manned by civilian marine personnel who are civil service em- 
ployees occupying excepted positions under Schedule A appointments. 
Currently, as in the past, these employees earn leave in accordance 
with the Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 
2061. 

Section 202(8) of the Classification Act of 1949, as amended, 5 
U.S.C. 1082(8), specifically exempts the employees concerned from the 
Classification Act and provides that the compensation of such em- 
ployees shall be fixed and adjusted from time to time as nearly as is 
consistent with the public interest in accordance with prevailing rates 
and practices in the maritime industry. It is contended that since the 
language of section 202(8) requires the employees’ compensation to be 
fixed in accordance with the rates and practices in the maritime in- 
dustry, MSTS marine employees should be entitled to the same vaca- 
tion benefits as are granted other employees of the maritime industry. 

At the present. time an unlicensed seaman, who is a member of the 
National Maritime Union, earns 30 calendar days vacation leave per 
year if he works for more than one operator during the year and 60 
days if he works a full year for just one operator. However, effective 
June 1965, the N.M.U. seaman will earn 5 days vacation leave for each 
30 days of employment regardless of whether he works for one or 
more participating companies during the year. The Under Secretary 
states that because of the disparity between the annual leave benefits 
offered the MSTS employee and the vacation benefits offered the 
N.M.U. employee, MSTS is now in a disadvantageous position and is 
experiencing difficulty in recruiting civilian marine personnel. There- 
fore, the Under Secretary has asked us to decide whether the Navy 
Department may authorize a conversion of MSTS civilian marine 
employees from their present leave system to a vacation plan similar 
to that prevalent in the maritime industry, so that in all geographic 
locations all civilian marine employees, both officers and nonofficers, 
would accrue 5 days vacation leave for each 30 days of employment 
with MSTS. 

As stated above, the compensation of MSTS marine employees must 
be fixed in accordance with prevailing rates and practices in the mari- 
time industry. In our decision 30 Comp. Gen. 158, we said that the 
addition of the words “and practices” in section 202(8) of the Classi- 
fication Act of 1949 is significant, and if those words are to be given 
full effect, they must be held to require the fixing of a/7 elements of 
compensation in accordance with “practices” in the maritime industry, 
as nearly as is consistent with the public interest. That statement, 
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however, was not intended to authorize the unlimited adoption of all 
industry wage benefits, especially if similar benefits are granted under 
other Federal statutes. 

We have recognized the general authority of wage boards or other 
wage-fixing authorities to grant pay benefits such as night differential, 
holiday pay, pay for standby time, etc., to accord with the prevailing 
practices in private industry without obtaining prior statutory author- 
ty therefor. See 25 Comp. Gen. 584; 27 Comp. Gen. 613; and 34 
Comp. Gen. 216. However, we have consistently limited the exercise 
of such authority to instances where the proposed wage benefits are 
not in contravention of law or are not otherwise inconsistent with the 
public interest. 25 Comp. Gen. 584; B-147849, February 9, 1962 
(copy enclosed). 

The Congress has provided that certain classes of employees, because 
of the nature of their employment, shall be exempt from coverage of 
the Annual and Sick Leave Act of 1951. Officers and members of 
crews and vessels, although recognized by the Classification Act of 
1949 as being a particular class of employees, were not included in the 
list of such exemptions. Accordingly, since the employees here in- 
volved are entitled to leave benefits under the Annual and Sick Leave 
Act of 1951, as amended, our view is that there is no authority for 
adopting leave benefits similar to those prevailing in the maritime in- 
dustry regardless of whether they be in addition to or in lieu of such 
statutory benefits. 


[B-152768] 


Leases—Bids—Evaluation—Environmental Factors, Etc. 


The award of a lease for office space to the second low bidder on the basis of an 
evaluation of the environment, including the physical characteristics of the 
building and the surrounding area as to public transportation, and parking and 
eating facilities, required by the invitation was proper, even though the evalua- 
tion factors could not be precise and incontrovertible because of the im- 
practicability of stating in a lease invitation exactly what is desired as to 
environment, the factors being pertinent in determining that the office space 
offered met the criteria of section 2(a) (5) of Executive Order No. 11035, dated 
July 9, 1962, implementing 40 U.S.C. 490(e), prescribing the quality of the office 
space and the requirement for safe, healthful, and convenient conditions of 
employment, and the bid evaluation having met general guidelines of accept- 
ability, the award to the second low bidder offering a building that more advan- 
tageously met the needs of the Government, price and other factors considered, 
need not be questioned. 


To Ice, Miller, Donadio & Ryan, April 6, 1964: 


By letters dated October 26, 1963, and February 11 and 21, 1964, 
you protested, on behalf of Printing Arts Center of Indiana, Inc., 
against the award of a lease to Daben Realty Company, Inc., under 
invitation for bids No. GS-05BR-3373 for space to be occupied by the 
Department of Agriculture in Indianapolis, Indiana. 
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The invitation, issued on July 15, 1963, requested bids for approxi- 
mately 31,370 square feet of net usable space under a firm lease term 
of 5 years. The invitation specified an opening date of July 31, 
1963, and the date of possession as December 1, 1963. Twelve bids were 
received and opened as scheduled. The lowest bid received was sub- 
mitted by Printing Arts Center which offered 31,923 square feet of net 
usable space located in a group of connected buildings known as the 
Printing Arts Center, 611 North Park Avenue, Indianapolis, Indiana, 
for $61,680 per annum. For purposes of bid evaluation, the amount of 
$6,271.12 representing services and utilities not included in the bid was 
added to the bid price bringing the total estimated cost to $67,951.12 
per annum. Daben submitted the next lowest bid in the amount of 
$78,000 per annum for 31,370 square feet of net usable space, reported 
to be fully serviced, at the Fair Store Building, 311-25 West Wash- 
ington Street, Indianapolis. Daben inserted in item 7 of its bid 
entitled “ALTERNATES (If permitted) ,” as follows: 


An alternate rental consideration of $5,500 per month is offered, both for the 
initial term and the renewal options, excluding all utilities (heat, all electric 
current and water). 


The total overall cost under the Daben alternate offer is estimated at 
$75,947.60 per annum, allowing $9,947.60 per annum for utilities and 
services not included in the alternate bid. 


Upon evaluation of the two low bids in the light of the invitation 
evaluation criteria, award was made to Daben for a 5-year firm lease 
term commencing on July 1, 1964. We believe, on review of the record 
before us, that the award was proper under the circumstances involved. 

The protest against the award as made may be summarized as 
follows: 


1. The award is at variance with the invitation which required 
possession on December 1, 1963, but the award requires possession 
July 1, 1964; 

2. The bid of Daben was not responsive for the reason that the 
furnishing of certain building services is to be furnished “as agreed 
upon”; 

3. The bid of Daben was in the alternative even though the invitation 
clid not authorize alternate bids; and 

4. Daben is not a responsible bidder because of its poor financial 
status. 

Concerning number 1, above, the invitation as issued by the General 
Services Administration (GSA) required possession of the premises 
to be leased on December 1, 1963. Bids were opened on July 31, 1963, 
and the 60-day acceptance period expired on September 29, 1963. It is 
reported that had award been made by September 29, the successful 
bidder would have had 62 days to meet the December 1 occupancy 
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date. However, for the convenience of the Government, award was 
delayed by obtaining extensions of time for bid acceptance from the 
two low bidders. It is further reported that the administrative delay 
in making the award made it impossible for any bidder to meet the 
December 1 date and that award was made at a later date (apparently 
January 27, 1964). In view thereof, an arrangement was made with 
Printing Arts—the present lessor—to retain the Government’s present 
occupancy at the Printing Arts Center on a firm basis until June 30, 
1964, which is the only arrangement to which the lessor would agree. 
Hence, in the interest of the Government to avoid liability for the pay- 
ment of rent at two separate locations, GSA does not desire occupancy 
before June 30, 1964. 

The question involved here is whether the variance between the date 
of occupancy prescribed in the invitation and that contemplated by 
the award made to Daben was contrary to the competitive bidding 
system or otherwise prejudicial to competing bidders. It is clear 
from the record that both Daben and Printing Arts were aware that 
award could not be made to any bidder in time to meet the Decem- 
ber 1 occupancy date. Both of these bidders voluntarily extended their 
bid acceptance time in view of the impossibility to make an award 
commensurate with the December 1 occupancy date. Certainly, under 
these circumstances, it may not be said that either bidder was prej- 
udiced or that one had an advantage over the other so far as the 
evaluation of their bids was concerned. The June 30, 1964, occupancy 
date was fixed in the light of the fact that Printing Arts would ex- 
tend its present lease on a firm basis to that date only. We conclude, 
therefore, that the legality of the award may not be questioned on 
the basis that the advertised occupancy was extended beyond the 
date specified in the invitation. 

While Daben in responding to schedule “A” of the invitation indi- 
cated that certain building services would be included in the rental 
quoted in its bid “as agreed upon,” it unqualifiedly agreed to furnish 
certain mandatory building services required by schedule “B,” which 
services are also included in schedule “A” but on the basis “as agreed 
upon.” Thus, an ambiguity existed as to whether certain building 
services were included in the rental quoted in Daben’s bid. How- 
ever, the rule is well settled that any ambiguity in a bid is to be con- 
strued against the party who created the ambiguity. 16 Comp. Gen. 
569; 39 id. 546. Under the circumstances, the Government was en- 
titled to accept Daben’s bid and insist upon that company furnishing 
all the building services listed on schedule “A” as to which Daben 
advised would be furnished as part of the rental consideration even 
though Daben gratuitously stated, in certain instances, that certain 
services would be furnished “as agreed upon.” 39 Comp. Gen. 653. 
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With respect to your contention that Daben submitted an unauthor- 
ized alternate bid, you are advised that, while the invitation did not 
solicit alternate bids but provided that such bids “will not be accepted 
us responsive to the Invitation,” such submission was not fatal to con- 
sideration of its bid. In fact, the so-called alternate bid was not an 
alternate bid within the meaning of paragraph 7 of the Instructions 
to Bidders since it was responsive to the invitation. In 33 Comp. 
Gen. 499, 500, we held that : 


As commonly understood, the prohibition against “alternate” bids in Standard 
Form 33 forbids consideration of bids which offer something other than that 
which is called for by the specification. * * * 


This point of contention is answered accordingly. 


The matter of the responsibility of Daben was thoroughly investi- 
gated by GSA and the record establishes that Daben had adequate 
financial commitments to insure the specification remodeling of the 
huilding offered for lease. We have held that the financial responsi- 
bility of a prospective contractor is primarily for determination by 
the contracting agency which, in the absence of conclusive evidence 
to the contrary, will not be questioned by our Office. 

The price differential between the bid of Printing Arts and Daben 
is about $10,045 per annum or $50,245 over the 5-year firm lease term. 
In evaluating the two bids consideration was given to factors of en- 
vironment, including the physical characteristics of the building and 
the surrounding area. Paragraph 14 of the General Provisions of 
the invitation specifically advised bidders of the following: 


AWARD FACTORS. The following factors, in addition to rental payment, 
shall be considered by the Contracting Officer in determining which proposal 
will be most advantageous to the Government: 

a. Susceptibility of the design of the space offered to efficient layout and 
good utilization. 


b. Factors of environment, including the physical characteristics of the build- 
ing and the area surrounding it. 

ce. Availability and cost of satisfactory public transportation, including fre- 
quency and quality of commuter service, number of transfers required to reach 
space from residential areas, length of time required to reach transfer points, 
and other related conditions. 

d. Accessibility to automobile transportation and parking facilities. 

e. Availability of satisfactory eating facilities within a two block area. 


Executive Order No. 11035, dated July 9, 1962, implementing 40 
U.S.C. 490(e), provides in section 2(a) (5) that: 


The quality of office space for Government operations shall be appropriate 
for the efficient and economical performance of governmental activities, while 
affording employees safe, healthful, and convenient conditions of employment. 


In the light of these criteria and the evaluation factors enumerated 
in paragraph 14, above, GSA determined that the building offered 
by Daben was more advantageous to the Government than that offered 
by Printing Arts. On the record before us, we are not disposed to 
question that determination. Specifically, the record shows that as 
to factor “a,” above, both buildings were approximately equal in this 
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regard. Concerning “b,” above, GSA reported, in effect, that there 
is no comparison between the building offered by Printing Arts Cen- 
ter and the building offered by the Daben Company so far as con- 
cerns factors of environment, physical characteristics, and surround- 
ing area. 

Respecting the availability and cost of satisfactory public transpor- 
tation, factor “c,” GSA reported : 


The Printing Arts Center is located 12 blocks from the center of the city. With 
limited exception, access by employees and the public using public transportation 
require the use of transfers. There are no hotels or other suitable accommoda- 
tions nearer to the Printing Arts Center than the downtown area so that taxis 
or public transportation would have to be used by visitors to reach the center. 
The Fair Store Building is within three blocks of the center of transportation 
and access is convenient and does not require the use of transfers when public 
transportation is used. The building is within easy walking distance of hotels 
and other suitable accommodations for the convenience of visitors. 


As to factors “d” and “e,” GSA advised that both buildings have 
adequate parking in the immediate vicinity, but that the Daben build- 
ing has more convenient accessibility to hotels and motels. Concern- 
ing eating facilities, GSA pointed out that eating facilities are com- 
parable but that the location of the Daben building affords better 
availability to excellent cafeteria facilities. 

While these award factors could not be applied in a manner to 
provide precise and incontrovertible bid evaluation, they are never- 
theless pertinent factors which must be considered in determining 
whether the tendered office space meets the criteria set out in Execu- 
tive Order No. 11035 and specified in paragraph 14 of the General 
Provisions of the invitation. We recognize that it is impracticable 
in a lease invitation to state exactly what the Government desires as 
to the environment of leased office space. Cf. 36 Comp. Gen. 380, 385. 
It is sufficient, in our opinion, to prescribe general guidelines of ac- 
ceptability which necessarily must be applied as equitably as possible 
to the locations of the office spaces tendered. There is also for consid- 
eration the provisions of section 303(b) of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 377, 41 U.S.C. 253(b), as 
amended, as well as paragraph 10 of the Instructions to Bidders which 
provides, in effect, that award will be made‘to that responsible bidder 
whose bid will be most advantageous to the Government, considering 
price and such other factors as may be specified in the invitation. 
Your contention in this regard is answered accordingly. 

Therefore, on the record before us, your protest must be denied. 


[B-153331] 


Pay—Aviation Duty—Double Incentive Pay—Duty Requirements 


An experienced pilot and parachutist of the uniformed services training for or 
fulfilling the position of forward air controller, whose duties do not qualify him 
for flying pay or require the performance of parachute jumps to carry out 
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assigned duties, may not be paid the dual incentive pay authorized by the act of 
October 2, 1963 (Public Law 88-132), Executive Order No. 11120 limiting 
dual payments of incentive pay to those members required by competent orders 
to perform specific hazardous duties in order to carry out their assigned mis- 
sions; therefore, the fact that a member is qualified to perform a hazardous 
duty is not the criterion for entitlement to dual incentive pay, but rather that 
two or more hazardous duties are performed independently and simultaneously, 
or in rapid succession, in the accomplishment of the assigned mission of the 
control party operating with an airborne unit. 


Pay—Aviation Duty—Double Incentive Pay—Effective Date 


If a member pursuant to competent orders in effect before October 1, 1963 par- 
ticipates frequently and regularly in both flying and parachute duties, a jump 
performed prior to October 1, 1963 does not qualify him for the dual incentive 
pay authorized by the act of October 2, 1963 (Public Law 88-132), Executive 
Order No. 11120, implementing the act, indicating no intent that the performance 
of dual hazardous duty that qualifies a member for dual incentive pay could 
be performed prior to the effective date of the law and order, and, in the absence 
of a clear showing in the order itself that such duty would meet the qualifica- 
tion requirements for dual incentive pay, parachute jumps performed before 
October 1, 1963 do not qualify a member for dual incentive pay. 


To the Secretary of Defense, April 6, 1964: 


By letter dated January 20, 1964, the Assistant Secretary of De- 
fense (Comptroller) transmitted Committee Action No. 337 of the 
Department of Defense Military Pay and Allowance Committee, pre- 
senting for decision the following questions: 


QUESTION: 1 
Are military members training for or fulfilling the position of Forward Air 
Controller entitled to dual incentive payments for periods during which they 


meet the minimum requirements of Executive Order 10152, as amended, for 
both flying and parachute duty? 


QUESTION: 2. 
If a member was required by competent orders in effect before 1 Oct 1963 to 
participate frequently and regularly in both flying and parachute duty, would a 


jump performed before 1 Oct 1963 qualify him for dual incentive pay for Octo- 
ber 1963, or for October and November, if appropriate? 


Under the provisions of subsection (e) of 87 U.S.C. 301, in effect 
prior to October 1, 1963, a member of the uniformed services was en- 
titled to be paid only one incentive pay for hazardous duty, authorized 
by that section, for any period of time during which he met the quali- 
fications for more than one incentive pay. By section 8 of the act of 
October 2, 1963, Public Law 88-132, 77 Stat. 216, subsection (e) was 
amended to allow not more than two payments of hazardous duty 
incentive pay for a period of time during which a member qualifies 
for more than one payment of that pay. 

The language of Public Law 88-132 hina not disclose the legisla- 
tive intent in changing subsection (e) but the legislative history shows 
that members of the committees considering the bill which became that 
act expressed concern that the proposed legislation could be abused 
and that assurances were given by a representative testifying for the 
Department of Defense that the provision in question would be 
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implemented by regulation in such a way as to prevent any possible 
abuses. 

The following statement appears on page 1691 of the Hearings on 
H.R. 3006 (superseded by H.R. 5555), before Subcommittee No. 1 
of the House Committee on Armed Services : 


Colonel BENADE. I can appreciate your concern. I do want to assure that in 
this case the desires of the individual are not a consideration at all. It is the 
military mission, and the members that we envision receiving this not more than 
two payments are those members who are assigned to units where the 
actual performance of the mission of the unit requires the concurrent perform- 
ance of these duties. And in all cases they will not only meet the minimum 
requirement but I am sure will exceed it in actual practice. 


As an example of two hazardous duties which would give a right 
to dual incentive pay, the committees were referred to the duties and 
missions performed by “SEAL (sea-air-land) teams.” Their attention 
was directed to the particular type of multiple hazardous duty per- 
formed by those teams and it is clear that the consideration of the 
committees was focused on the fact that the two or more hazardous 
duties performed by members of those teams are performed inter- 
dependently and simultaneously or in rapid succession in carrying 
out their missions. 

Considered in the light of the foregoing, it would seem that the 
views of the committees which considered H.R. 5555 (H. Rept. No. 208, 
April 11, 1963, page 21, and 8. Rept. No. 387, August 5, 1963, page 45) 
to the effect that only those members who are required to perform 
multiple hazardous duties “to carry out the mission of the unit would 
be certified for and receive” two hazardous duty payments, express 
the understanding of such committees that both hazardous duties 
actually would be accomplished while the member was performing the 
luties assigned him in carrying out the mission of the unit involved. 

We believe that section 12 of Executive Order No. 11120, which 
amended prior Executive orders containing regulations relating to 
incentive pay, was issued for the purpose of carrying out that legisla- 
tive intent. Such section is as follows: 


Sec. 12. Under such regulations as the Secretary concerned may prescribe, a 
member who performs multiple hazardous duties under competent orders may 
be paid not more than two payments of incentive pay for a period of time during 
which he qualifies for more than one such payment. Dual payments of incentive 
pay shall be limited to those members who are required by competent orders to 


perform specific multiple hazardous duties in order to carry out their assigned 
missions. 


We understand that the regulations authorized by Executive Order 
No. 11120 have not been promulgated. Since neither the law nor the 
Executive order fixed when, in an otherwise proper case, dual incentive 
pay should commence, when it should terminate, the amount of the 
required dual hazardous duty that must be performed in carrying 
“out their assigned missions,” the type of orders requiring such dual 
hazardous duty and who may issue them, etc., the absence of explicit 
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and comprehensive administrative regulations leaves uncertain many 
basic matters which necessarily would be for consideration in acting 
on any claim for dual incentive pay. 

In a memorandum dated December 19, 1963, of the Deputy Assistant 
Secretary of Defense, relating to the policy to be followed in imple- 
menting dual payments of incentive pay, it is stated in part that: 


* * * it is apparent that performance of two or more hazardous duties must 
be essential to the successful accomplishment of the mission of the unit. The 
fact that a member is qualified to perform a hazardous duty is not the criterion ; 
the fact that a member actually performs two or more hazardous duties to 
accomplish the mission is the criterion. The Congress during the hearings on 
the Military Pay Bill was greatly concerned that this particular provision should 
not be abused. The Congress was assured that this provision would be imple- 
mented under very careful regulations to prevent any possible abuse. 

As a matter of policy, entitlement to double incentive pays for hazardous duty 
vill be limited to those members who are required to actually perform two or 
more interdependent hazardous duties in order to carry out the mission of the 
unit. In all cases members must meet minimum requirements for each of the 
hazardous duty pays as is now required for entitlement to a single hazardous 
duty pay. Qualification and proficiency in another type of hazardous duty for 
which incentive pay is authorized will not be a basis for entitlement to double 
incentive pay when the performance of such hazardous duty is not required to 
successfully accomplish the assigned mission. Members in flight waiver status 
under authority of Section 514 of the DOD Appropriation Act will not be eligible 
for dual hazard/incentive pay when flying is one of the hazardous duties. 


* * * * * * * 


Qualified members of a forward air control party operating with an airborne 
unit must be qualified parachutist and must perform parachute jumping in order 
to accomplish their mission. This member is also required to participate fre- 
quently and regularly in aerial flight. A forward air controller qualifies for 
both pays because his duty as a Forward Air Controller is interdependent on his 
qualification as a pilot. (If, as understood, there is a reservation concerning 
the legality of this particular policy provision, the Committee may wish to obtain 
a decision from the Comptroller General before entitlements are authorized for 
dual incentive pay in this case.) 


It is disclosed in Committee Action No. 337 that an Air Force for- 
ward air controller is an officer (aviator) member of a tactical air 
control party/air control team who, from a forward air position, con- 
trols aircraft engaged in close air support of ground troops. These 
officers also are qualified parachutists. It is stated that they actually 
have been meeting requirements for both flying and parachute duty 
under orders requiring such duty, but were drawing flight pay only 
prior to October 1, 1963, as only one payment of incentive pay for 
hazardous duty was authorized. It is also stated that Marine Corps 
aviators assigned to an Air and Naval Gunfire Liaison Company 
(ANGLICO), United States Marine Corps, as forward air controllers, 
are required to be qualified as parachutists and must perform para- 
chute jumping to carry out their assigned missions. They must fly in 
order to maintain their flight proficiency and keep abreast of develop- 
ments in aviation. The Committee Action also sets forth in detail the 
duties of a forward air controller of an Air and Naval Gunfire Liaison 
Company which indicates that the skills and experience of both a pilot 
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and a parachutist are necessary in order to effectively accomplish his 
assigned mission. 

Under the law and Executive order flying pay is not authorized 
unless the member is required by competent orders to perform frequent 
and regular aerial flights. And parachute pay is not authorized un- 
less parachute jumping is required by orders as an essential part of 
military duty. Apparently, however, a member may qualify for fly- 
ing pay or parachute pay under that criteria but still not perform the 
flights or jumps in carrying “out their assigned missions,” as those 
words are used in section 12 of the order. In other words, notwith- 
standing the fact that flights or jumps for flying pay or parachute 
pay are directed by competent orders (and in the case of jumps spe- 
cifically must be an essential part of the member’s military duty) such 
flights and jumps without something more do not qualify the member 
for dual incentive pay because the second sentence of section 12 of the 
Executive order expressly provides a limitation on the payment of such 
dual pays. 

We agree with the view expressed by the Deputy Assistant Secretary 
of Defense that: 


performance of two or more hazardous duties must be essential to the successful 
accomplishment of the mission of the unit. The fact that the member is qualified 
to perform a hazardous duty is not the criterion ; the fact that a member actually 
performs two or more hazardous duties to accomplish the mission is the criterion. 


We disagree with his conclusion that a forward air controller qualifies 
for both pays because “members of a forward air control party oper- 
ating with an airborne unit * * * must perform parachute jumping 
in order to accomplish their mission” and a member’s “duty as a for- 
ward air controller is interdependent on his qualification as a pilot.” 
While the member’s qualifications as a pilot may make him a more 
effective forward air controller, unless the duties performed in the 
capacity of forward air controller are such that they might serve as a 
basis for qualifying for flying pay, it is our view that he may not be 
paid dual incentive pay as a forward air controller. 

While it is reported that aviators assigned to an Air and Naval 
Gunfire Liaison Company as forward air controllers must perform 
parachute jumps to carry out their assigned missions, it is indicated 
that an Air Force forward air controller performs his duties from a 
“forward air position.” No explanation has been furnished as to how 
parachute jumping is necessary to maintain a forward air position. 
Aside from a possible inference derived from the specialty classifica- 
tion of Air Force forward air controllers as “Pilot, Tactical Fighter, 
Air Force Specialty Code 1115,” we find nothing in the request for 
decision which shows that an aviator or pilot assigned as a forward air 
controller to a forward air control party operating with an airborne 
unit performs duty which would qualify him for flying pay while he 
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is in flight as a member of that unit. Presumably, his duties at that 
time do not involve flying the plane on which he is being transported. 

Accordingly, on the present record, question 1 is answered in the 
negative. 

With respect to the second question, we find nothing in the Executive 
order from which it may be concluded that the performance of dual 
hazardous duty which would qualify a member to dual incentive pay 
could be performed prior to the effective date of the law and order. 
In the absence of a clear showing in the order itself that such duty 
would meet the qualification requirements for dual incentive pay, 
question 2 must be answered in the negative. 


[B-153714] 


Courts—Jurors—Fees—Government Employees in State Courts— 
Compensation Deduction 


Employees serving on juries in State courts who waive or refuse to accept the 
authorized jury fees are, nevertheless, required under section 3 of the act of 
June 20, 1940, 5 U.S.C. 30n, which limits the Government’s liability for salary 
payments during the absence to the difference between the salary and the 
fees, to have their salaries reduced by the amount of the authorized fees. 


To the Director, Office of Emergency Planning, April 6, 1964: 


On October 29, 1963, we issued informal inquiry No. 4C048 question- 
ing certain salary payments certified by Donald A. Thompson, Certify- 
ing Officer, Office of Civil and Defense Mobilization, Executive Office 
of the President, as being payable to Robert A. Bowman, covering a 
period of jury duty performed in the Circuit Court of Fairfax County, 
Fairfax, Virginia. Our action in questioning the propriety of the com- 
pensation payments to Mr. Bowman was predicated upon the fact that 
he was not entitled to the full salary of his position covering the period 
of his jury duty in a State court but only to that part of his salary for 
such period that exceeded the authorized jury fees to which he was 
entitled under State law. 

Mr. Frederick P. McIntyre, the Chief of your Audit and Fiscal 
Branch, requested that we render a formal decision concerning 
Mr. Bowman’s liability for partial refund of the salary he received 
covering the period of such jury duty. Mr. McIntyre has pointed out 
that the employee never, in fact, received any jury fees whatsoever 
and that he is now precluded by Virginia law from claiming and re- 
ceiving payment of the fee in question. 

Since the Chief of your Audit and Fiscal Branch is not the certify- 
ing officer against whom the informal inquiry was stated, we are not 
authorized by law to render a decision at his request upon the question 
presented and we understand that Mr. Thompson, the certifying 
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officer involved, is not now employed in the Office of Emergency Plan- 
ning. In view thereof, and since the matter appears to be one of 
concern to your agency we are addressing our decision upon the 
question presented to you as Head of the Office for Emergency 
Planning. 

The pertinent statutory provision involved is the act of June 29, 
1940, 54 Stat. 689, 5 U.S.C. 30n, reading in part as follows: 


* * * That the compensation of any employee of the United States or of the 
District of Columbia who may be called upon for jury service in any State court 
or court of the United States shall not be diminished during the term of such 
jury service by reason of such absence, except as provided in section 3, nor shall 
such period of service be deducted from the time allowed for any leave of absence 
authorized by law. 


* * * * * * « 


Sec. 3. There shall be credited against the amount of compensation payable by 
the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 


The apparent purpose of section 3, 5 U.S.C. 30p, is to limit the 
Government’s liability for salary payments covering an employee’s 
absence from duty while serving on a jury in a State court—as other- 
wise authorized in section 1 of the act—to the difference between the 
salary of his position and the jury fees to which he acquires entitlement 
by reason of the jury service so rendered. Although it may be argued 
that the letter of the quoted statute requires a reduction of an em- 
ployee’s salary only when the employee, in fact, receives jury fees, we 
consider that any interpretation under which the Government’s lia- 
bility for salary covering a period of State jury service could be in- 
creased at the option of the employee by waiving or refusing to accept 
jury fees, such as here, when tendered by the State is wholly incon- 
sistent with the spirit and purpose of the controlling statutory pro- 
vision. Accordingly, appropriate action should be taken to effect col- 
lection from Mr. Bowman of the salary overpayments involved. 


[B-153646] 


Contracts—Discounts—Delays—Repair of Property Damaged 


Under a contract to furnish drayage and crating services and incidental labor, 
which provided a prompt payment discount of 1 percent, 20 days, and liability on 
the part of the contractor for property lost or damaged, the contractor is entitled 
to payment of the prompt discount taken after the expiration of the 20-day dis- 
count period on two invoices covering purchase orders requesting the movement 
of Government furniture and labor to erect steel shelving on which payment was 
withheld pending repairs to the Government property damaged under both orders, 
the Government being entitled under the terms of the contract only to withhold 
payment to the extent of the cost of the repairs to the damaged property until 
acceptance of the repairs, and, therefore, the contractor is due the discount 
deducted on the invoices paid after expiration of the discount period, less the 
value of the cost of the repairs if that amount is not too insignificant to warrant 
separate computation. 
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To Daniel F. O’Leary, United States Department of Agriculture, 
April 7, 1964: 

We have your letter dated February 20, 1964, your reference 6540, 
requesting our decision whether the enclosed voucher for $45.01 repre- 
senting a discount taken in connection with Consolidated Service Con- 
tract No, GS 06 T 72, may properly be certified for payment. 

This contract was awarded to Minneapolis Terminal Warehouse 
Company, 3310 North Second Street, Minneapolis 12, Minnesota, by 
the General Services Administration, Transportation and Public Util- 
ities Service, Kansas City 31, Missouri. The contract was for furnish- 
ing drayage and crating services and labor incident thereto ordered by 
Federal agencies in the Minneapolis-St. Paul, New Brighton, Farm- 
ington, and Fort Snelling, Minnesota area, and within a fifteen mile 
radius thereof. The term of the contract was for the period Novem- 
ber 1, 1962, through January 31, 1964, and the contract provided fora 
prompt payment discount of 1 percent, 20 days. 

Pursuant to this contract, the Lake States Forest Experiment Sta- 
tion, United States Department of Agriculture, 2267 Como Avenue, 
West, St. Paul 8, Minnesota, issued Purchase Order No. 379-LS-64, 
on November 7, 1963, to Minneapolis Terminal for moving Govern- 
ment furniture from various locations to the new St. Paul office-lab- 
oratory located on the campus of the University of Minnesota. Pur- 
chase Order No. 381-LS-—64, was also issued pursuant to this contract 
by the Lake States Experiment Station on November 7, 1963, for the 
erection of steel shelving in the same St. Paul office-laboratory. 

Service under Purchase Order No. 379-LS-64 was completed on 
November 24, 1963, and service under Purchase Order No, 381-LS-64 
was completed on November 30, 1963. On December 5, 1963, the Lake 
States Forest Experiment Station received two invoices from Min- 
neapolis Terminal for the services rendered, in the amounts of $875.80 
under Purchase Order No. 381—-LS-64, and $3,625.02 under Purchase 
Order No. 379-LS-64. Each invoice provided for a prompt payment 
discount of 1 percent, 20 days. However, it was found that in provid- 
ing the services under each of the purchase orders the contractor dam- 
aged Government-owned property. Consequently, while delivery 
receipts were issued by the Government on November 24, 1963, for Pur- 
chase Order No. 379-LS-64 and on November 30, 1963, for Purchase 
Order No. 381-LS-64, payment was withheld pending the repair of the 
damage to the Government property by the contractor. On Janu- 
ary 6, 1964, the repairs by the contractor were accepted by the Govern- 
ment, and on January 22, 1964, the Government paid the contractor 
$4,455.81 deducting $45.01 from the total amount payable as a prompt 
payment discount. On January 27, 1964, Minneapolis Terminal 
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submitted an invoice for $45.01, representing the discount taken by the 
Government. 

Clause (e)(1) on page 6 of the contract entitled “Protection of 
Property” provides: 


If, due to the fault, neglect or dishonesty of the contractor, his agents or em- 
ployees, and Government owned or controlled property is lost, or damaged during 
the performance of these requirements the contractor shall be responsible to the 
Government for such loss or damage, and the Government, at its option, may in 
lieu of payment therefore, require the contractor to replace at his own expense 
all property lost or damaged. 


Clause 7(b) of the “Terms and Conditions of the Invitation for 
Bids” entitled “Discounts” provides: 


(b) In connection with any discount offered, time will be computed from date 
of delivery of the supplies to carrier when delivery and acceptance are at point of 
origin, or from date of delivery at destination or port of embarkation when 
delivery and acceptance are at either of those points, or from date correct 
invoice or voucher is received in the office specified by the Government if the 
latter date is later than the date of delivery. Payment is deemed to be made, 
for the purpose of earning the discount, on the date of mailing of the Government 
check. 


The contract contains no other provision relating to the commencement 
of the discount period. The record does not indicate the value of the 
cost of repairs to the damaged Government property. 

In these circumstances it would be consistent with clause (e) (1), 
auoted above, to withhold payment to the extent of the value of the 
cost of repairs to the damaged Government property until the Govern- 


ment accepted the repairs; therefore, on this amount the Government 
could properly take the discount since payment was made within 20 
days after the repairs were accepted. However, we find no basis for 
construing clause (e) (1) as authorizing the Government to withhold 
the entire payment for the contractor’s services pending the acceptance 
of the repairs to the damaged Government property as the Lake States 
Forest. Experiment Station contends. Therefore, on the amount due 
the contractor after deducting the value of the cost of the repairs to 
the damaged Government property, the Government would not be 
entitled to the discount since the discount period for this amount 
began on December 5, 1963, the date the Government received the con- 
tractor’s invoices, and payment was not made within 20 days of this 
date. If the amount of the discount to which the Government would 
be entitled appears to be relatively insignificant, it would not appear 
worthwhile to separately compute this amount, and in such case the 
voucher for $45.01 may properly be certified for payment if otherwise 
correct. 
[B-152608] 

Mileage—Military Personnel—Travel by Privately Owned Auto- 
mobile—Free Transportation by a Foreign Government 


When a member of the uniformed services stationed overseas travels incident 
to a permanent change of station with his dependents by privately owned 
automobile for personal convenience and at his own expense over a route for 


758-984 O-65—45 
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which free rail transportation by a foreign government is partially available, 
the member may not be paid mileage for that portion of the travel for which there 
is free rail transportation, even if it would have been impracticable to utilize the 
rail transportation, travel without cost to the United States being outside the 
reimbursement concept of 37 U.S.C. 404 and 406 authorizing travel and transpor- 
tation allowances; therefore, the Joint Travel Regulations may not be amended 
to preclude payment of a monetary allowance for that portion of the travel for 
which free rail transportation is furnished by a foreign government on a utiliza- 
tion basis rather than on the availability of the free transportation. 


To the Secretary of the Air Force, April 10, 1964: 


By letter of September 19, 1963, the Assistant Secretary of the Air 
Force (Financial Management) requested a decision as to the legality 
of proposed changes to the Joint Travel Regulations to authorize pay- 
ment of monetary allowance incident to travel of a member and/or 
dependent at personal expense in instances where transportation is 
available from a foreign government at no cost to the United States or 
the member, under the terms of a contract or agreement with the 
United States, or transportation is furnished by a foreign government 
on a complimentary basis. Reimbursement in such instances is now 
prohibited by paragraphs 4203-5 (temporary duty travel) and 7000-13 
(dependent travel) of the Joint Travel Regulations but no similar pro- 
vision is contained in Chapter 4, Part D, of the regulations, pertaining 
to permanent change of station travel of a member. The request was 
assigned Control No. 63-19 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. The decision in this case has been delayed 
awaiting additional information from the Office of the Chief of Fi- 
nance, Department of the Army, which information was furnished by 
memorandum of March 23, 1964. 

In the letter from the Assistant Secretary it is stated that the only 
transportation currently being furnished members and dependents 
without charge on a regular basis by a foreign government is that fur- 
nished by the German Government for travel between Berlin, Frank- 
furt and Bremerhaven. Also it is stated that under the current 
regulations a member who performs authorized travel by privately 
owned conveyance from Berlin to Paris is denied payment of monetary 
allowance for that portion of the travel between Berlin and Frankfurt 
because of the availability of free German Government rail transporta- 
tion between Berlin and Frankfurt notwithstanding that it would be 
impracticable to utilize the rail transportation for that portion of the 
trip. It is pointed out that ina case where a member is authorized to 
perform travel by privately owned conveyance to several locations in 
Germany and France the current regulation acts to prohibit the pay- 
ment of monetary allowances for any travel between Berlin, Frankfurt 
and Bremerhaven even though these places may be only en route to the 
temporary duty locations. Further it is said that there may be other 
situations where, occasionally but not on a regular basis, transportation 
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may be made available by a foreign government without cost to the 
member. In such cases the Assistant Secretary says the finance officer 
probably would not be aware of the availability of such transportation 
and, consequently, payment of monetary allowance would be precluded 
only when the member’s claim showed that he was furnished free trans- 
portation. Also he says that the impracticability of utilizing such 
limited transportation made available by the German Government 
without charge is more pronounced in cases where members and 
dependents are authorized to travel by privately owned automobile on 
permanent change of station orders. It is urged that upon detachment 
from the old permanent duty station the member should be afforded the 
opportunity to elect to travel by privately owned automobile to the new 
permanent duty station and be paid mileage for the entire distance on 
the same basis as permitted within the United States. 

The Assistant Secretary says that, by way of comparison, it should 
be noted that in cases where Government transportation, such as Mili- 
tary Air Transport Service, is available for only a portion of the 
ordered travel the regulations do not preclude the payment of mileage 
for that portion. In view of these circumstances, he says that it ap- 
pears that the utilization of transportation made available by a foreign 
government without charge should be the reason for precluding pay- 
ment of monetary allowance rather than the mere availability of such 
limited transportation., 

Briefly, the proposed changes are intended to provide that actual 
utilization, rather than mere availability, of transportation furnished 
by a foreign government without charge should be the basis for pre- 
cluding payment of monetary allowances and to have this prohibition 
of payment of allowances pertain to permanent change-of-station 
travel, temporary duty travel, and dependent travel. 

The statutory authority for the payment of travel and transpor- 
tation allowances to members of the uniformed services is contained 
in sections 404 and 406 of Title 37, United States Code. Section 
404(a) provides that under regulations prescribed by the Secretaries 
concerned members of the uniformed services shall be entitled to 
receive travel and transportation allowances for travel performed 
under orders without regard to the comparative costs of the various 
modes of transportation. Subparagraph (d) of that section (which 
is also a limitation on the allowances which may be prescribed for 
dependent travel under section 406) provides that the travel and 
transportation allowances authorized for each kind of travel may not 
be more than one of the following: 


(1) transportation in kind, reimbursement therefor, or a monetary allowance 
in place of the cost of transportation at a rate that is not more than 7 cents a 
mile * * *; (2) transportation in kind, reimbursement therefor, or a monetary 
allowance as provided by clause (1) of this section, plus a per diem in place 
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of subsistence of not more than $12 a day; or (3) a mileage allowance of not 
more than 10 cents a mile * * *. 


Under earlier statutes authorizing transportation allowances for 
members and dependents at Government expense it has been held that 
the payment of monetary allowance is authorized only where the 
“transportation in kind” which would have been furnished by, the 
Government would require the payment by the Government of a 
charge for the fare of the traveler. See 9 Comp. Gen. 35, 38; 16 éd. 
578. Also it has been held that military personnel performing travel 
under circumstances entitling them only to transportation in kind, who 
fail to avail themselves of the transportation authorized, may not be 
paid a monetary allowance, or the cash equivalent of the transporta- 
tion which would have been furnished. See 35 Comp. Gen. 522. 
Compare 38 Comp. Gen. 871. Since such statutory provisions obvi- 
ously contemplate cases involving some transportation costs to the 
Government no other conclusions could reasonably be reached under 
the statutes. 

Cases involving travel, however, which is without cost to the United 
States, would seem to be clearly outside the reimbursement concept of 
the statutes. Consequently, the regulations governing travel of mem- 
bers in instances where transportation was made available by foreign 
governments—originally prescribed in paragraph 2100 of the Joint 
Travel Regulations by Change 22 dated April 1, 1954—precluded pay- 
ment of transportation allowances in lieu of transportation prescribed 
in paragraphs 4203-3 and 7003 for travel performed in occupied areas 
where travel could be performed at no cost to the Government or the 
traveler, unless the mode of transportation employed was specifically 
directed as more advantageous to the Government. Subsequently, 
paragraph 2100 of the regulations was removed by Change 44 dated 
March 1, 1956, and the current regulations, paragraphs 4203-5 and 
7000-13, were promulgated. The regulations contemplate the trans- 
portation in such cases will be furnished at no cost to the Government. 

We have previously considered claims for mileage for travel per- 
formed in Germany and we have consistently held that, under the law 
and regulations discussed above, there is no authority for the payment 
of mileage where it is shown that the Government would not have 
been required to pay a fare for any travel which the member might 
have performed by rail in Germany. See B-77941, July 15, 1948; 
B-85417, June 10, 1949; B-121043, October 5, 1954; compare B-127081, 
April 27, 1956. 

Tn justification of the proposed regulations the Assistant Secretary 
says that members who are authorized to perform travel by privately 
owned conveyance to several locations in Germany and France find 
it impracticable to utilize the limited transportation made available 
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by the German Government to them without charge. While we recog- 
nize that such situations may arise, it would seem that generally the 
primary reason for not using the available free rail transportation is 
the personal convenience of the traveler rather than the Government’s 
interest. Also, in instances where it has been administratively deter- 
mined that a sufficient element of Government interest may exist to 
warrant the accomplishment of travel by privately owned conveyance 
because it is impracticable to use the free rail transportation or for 
other reasons, it appears that such travel may be authorized under 
orders authorizing such mode of transportation as more advantageous 
to the Government. 

With respect to the statement in the Assistant Secretary’s letter that 
in cases where Government transportation, such as Military Air Trans- 
port Service, is available for only a portion of the ordered travel the 
regulations do not preclude the payment of mileage for that portion, 
it is our view that Military Air Transport Service does not present 
an analogous situation for the reason that it is not free to the United 
States since an actual direct cost unquestionably is incurred by the 
Government whenever travel is performed by the Military Air Trans- 
port Service and the Military Sea Transportation Service. See 40 
Comp. Gen. 482 and 41 Comp. Gen. 100. 

Additional information concerning the procurement, funding and 
payment procedures for obtaining rail transportation for the United 
States military forces from Western Germany to Berlin, Germany, 
has been furnished this Office by the Department of the Army. In 
a report dated March 23, 1964, from the Office of the Chief of Finance, 
Department of the Army, it is stated that funds and obligational au- 
thority for such rail transportation are part of the total dollar obliga- 
tional authority authorized the Army in Europe; that the same type of 
transportation warrants as are used by the United States military 
forces for all other commercial transportation in Europe are used for 
commercial transportation for such military forces from Western Ger- 
many to Berlin and vice versa; and that payment to the Deutsches 
Bundesbahn is made charging the funds made available by obligational 
authority from the Department of the Army based upon presentation 
of the authenticated transportation warrants to the military forces. 

We understand from this report that travel on trains between Berlin, 
Frankfurt and Bremerhaven is paid for out of funds allocated for the 
support of the Army and that such funds include both appropriated 
funds and DM funds (Deutsche Marks) made available by the Ger- 
man Government. However the amount of the DM funds presumably 
is sufficient to pay for the transportation of the members on the German 
trains operating between Berlin, Frankfurt and Bremerhaven and the 
fact. that sufficient DM funds may not be available for the total 
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expenses of the Army is not a sufficient basis for us to conclude that 
such rail transportation is not in fact free as reported by the Assistant 
Secretary of the Air Force in his letter of September 19, 1963. 
Accordingly, in view of the representations made in the Assistant 
Secretary’s letter that the use of the rail transportation which is 
available would not require the payment by the Government of a 
charge for the fare of the traveler, it is the view of this Office that the 
present record does not afford a proper basis for the proposed revision 
of the regulations. 
The question is answered in the negative. 


[B-152861] 


Contracts—Specifications—Federal Specifications—Deviation Jus- 
tification 


A deviation from the Federal Specifications in an invitation for sweepers to 
include an added requirement that is erroneously considered a permissible option, 
but subsequently approved in accordance with paragraph 1202.50 of the Army 
Procurement Procedure, is not an arbitrary or capricious deviation unduly re- 
stricting competition, but is a deviation from the Federal Specifications that is 
justified in order to meet the particular needs of the procuring activity, and 
having the prime responsibility for determining whether or not a bid price is 
reasonable, the contracting officer’s determination that the price of the sole bidder 
was reasonable, which is supported by the evidence, does not require the assump- 
tion that the sole bidder did not fear competition from other bidders. 





To the Elgin Sweeper Company, April 10, 1964: 


We have received your letters of November 7 and November 15, 1963, 
protesting the proposed award of a contract by Ft. Myer, Virginia, 
Department of the Army, for a Wayne Manufacturing Company 
Model 2-880 street sweeper with a 4 cubic yard hopper capacity, from 
Shaffer Equipment & Supply Company, the sole bidder under In- 
vitation for Bids (IFB) MDW 44-040-64-7. The subject IFB, which 
incorporated Federal Specification 00-S-875a, dated May 29, 1962, 
titled “SWEEPER, ROTARY, SELF-PROPELLED, (STREET 
TYPE),” with certain modifications, was issued on October 23, 1963, 
to 17 firms. At the same time the invitation was submitted to the 
Military District of Washington for review of the IFB’s compliance 
with regulations. Paragraphs a. through p. on pages 3 and 4 of the 
IFB modified the Federai Specification in several respects, including 
the following: 









Component parts of sweeper shall conform with the following options in 
accordance with paragraph 6.1 of Federal Specification No. 00—S-875a: 


* * » * * ¥ * 
1. Side Gutter Brooms: Shall be positioned ahead of front wheels. * * * 
On October 30, you wrote to the Purchasing and Contracting Office 


at Ft. Myer to object to certain of the modifications, including the 
one quoted above. This letter was forwarded to the Military District 
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of Washington which decided that the particular needs of Ft. Myer 
were not so unique as to justify all of the restrictive deviations from 
the Federal Specification which were contained in the paragraphs of 
the IFB to which you had objected. However, the District concluded 
that that portion of paragraph i. which required the side gutter brooms 
to be positioned in front of the forward wheels of the vehicle was 
justified. 

Several of your objections were satisfied by an amendment to the 
IFB issued on November 5, but you protest because the amendment 
failed to eliminate the requirement regarding the position of the side 
brooms. You contend that the Federal Specification contained no 
authority permitting this modification, and that the receipt of only 
one bid is evidence that the addition of this requirement resulted in 
a restrictive Federal Specification, and you point out that while 
paragraph 6.1 of the Federal Specification authorized the exercise of 
certain options, it did not provide for specifying a particular position 
for the side brooms, nor did it by its own terms restrict the location of 
such brooms. 

Armed Services Procurement Regulation 1-1202(a) lays down the 
basic requirement that Federal Specifications, unless determined by the 
Department of Defense to be inapplicable for its use, are mandatory 
for use in procurement of supplies covered thereby. Section 1—-1202(b) 
lists seven exceptions to that requirement, none of which appears 
to be applicable to this procurement. Finally, Section 1-1202(c) 
provides that where a Federal Specification does not meet the es- 
sential needs of a command, action may be taken in accordance with 
procedures established under the Defense Standardization Program. 
Department of Defense Directive 4120.3, dated October 15, 1954, and 
titled Defense Standardization Program, provides in paragraph 
VII(B)7 that Federal Specifications shall be implemented in accord- 
ance with approved Federal and Department of Defense regulations 
and procedures. Paragraph VII(D)2(b) of the Directive provides 
that the military departments shall establish procedures to assure that 
justification for deviations from Federal Specifications are subjected 
to competent review before authorization. In accordance with the 
above-referenced Directive, paragraph 1202.50 of Army Procurement 
Procedure provides that all deviations from Federal Specifications 
shall be subjected to review in accordance with instructions of the 
Head of Procuring Activity. From the foregoing, it is clear that 
authority does exist whereby a Federal Specification may be changed 
to include new and additional requirements. There remains for 
consideration whether the use of such authority was justified in this 
case. 

You assert that the Federal Specification, as modified, is restrictive. 
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This assertion may be true to the extent that the Specification may 
have precluded your submitting a responsive bid without changing 
your commercial or standard equipment to comply with that Specitica- 
tion. In this sense, of course, all specifications are restrictive since the 
requirements they necessarily establish, whether reasonable or not, 
preclude the purchase of nonconforming items. However, there is no 
requirement that. the United States purchase equipment merely be- 
cause it is offered at a lower price, without intelligent reference to the 
particular needs to be served; nor is the Government to be placed in 
the position of allowing bidders to dictate specifications which will 
permit. acceptance of equipment which does not, in the considered 
judgment of the contracting agency, reasonably meet. the agency’s 
need. 36 Comp. Gen. 251, 252. Therefore, the legal question pre- 
sented is whether or not the deviation from this Federal Specification 
(assuming it to have been properly authorized) rendered it unduly 
restrictive, Le., restrictive to the point of preventing the pecuniary 
benefits which we believe to flow from free and open competition. 

The contracting officer reports to this Office that without the sub- 
ject modification, the Federal Specification would not comport with the 
actual needs of Ft. Myer. She states that there are sixty-five areas of 
approximately twenty square feet each at inside street corners adjacent 
to various buildings and at parking lots, and that these areas would not 
be accessible to a sweeper other than one with front gutter brooms. 
Such areas would have to be hand swept. Approximately 4.8 man- 
hours per sweeping circuit of Ft Myer would be required for hand 
sweeping. An average of ten circuits per week are completed due 
to the current construction program. She contends that hand sweep- 
ing areas that are inaccessible to street sweeping machines would re- 
quire an annual expenditure of $5,300. 

She also states that Ft. Myer is a congested area due to its size and 
vlose proximity to Arlington National Cemetery. The Post Ergineer 
reports that street sweeper brooms operating at Ft. Myer encounter 
some of the densest traffic conditions of any installation in this area, due 
to extremely heavy funeral commitments to Arlington National Cem- 
etery, to honor ceremonies for visiting dignitaries, and to special cere- 
monies of the 3rd Infantry and other special requirements for reviews 
at Fort Myer. The contracting officer and Post Engineer say that 
while performing his duties, an operator of a street sweeper cannot 
see where his vehicle is going when the side brooms are in back of the 
front wheels as well as he can when they are positioned ahead of those 
wheels and at the front of the vehicle, as is the case in the Wayne ma- 
chine. They conclude that because of the constant and excessive flow 
of traffic, both pedestrian and vehicular, unusually severe safety pre- 
cautions are required, and that these precautions are not adequately 
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provided by a sweeper with side gutter brooms placed behind the 
front wheels. 

Assuming that the above statements accurately reflect the situation 
existing at Ft. Meyer, and we have no evidence that they do not, this 
Office cannot conclude that the determination that the particular needs 
of the procuring activity justified a deviation from the Federal Speci- 
fication was arbitrary or capricious. (Cf. B-122751, dated April 26, 
1955, where the administrative report failed to establish any neces- 
sary relation between a restrictive requirement in the agency’s specifi- 
cations and safe traffic conditions, or that traffic conditions at that 
activity were in any way unique; and B-152422, dated December 5, 
1963, 43 Comp. Gen. 481, where the administrative agency supplied 
virtually no evidence to support its conclusion that the restrictive speci- 
fications reflected its actual requirements. 

However, we do note that the contracting officer considered the 
added requirement that the side brooms be positioned in front of the 
vehicle, not as a deviation but as an option available at her discretion. 
This is clearly not the intent of the Federal Specification, which not 
only is silent as to the desirability of alternate positions for the side 
brooms, but also contains a list in paragraph 6.1 of the specific options 
available to the contracting officer, from which an option regarding 
side brooms is noticeably absent. Nevertheless, the record shows that 
the IFB was sent to the head of the procuring activity for review, and 
that after your protest, the modifications to the Federal Specification 
contained in the IFB were reviewed as deviations, and approved only 
after due consideration. Therefore, it appears that the authority to 
permit deviations was exercised subsequent to appropriate review and 
in a manner which has not been clearly shown to be contrary to 
regulations. 

However, your point that the IFB elicited a response from only 
one bidder is well taken, especially since the contracting officer reports 
that after receiving Shaffer’s bid, she was told by that company’s rep- 
resentative that Wayne was the only company he knew of which pro- 
duced a sweeper of this size with the side brooms in the forward 
position. 

Whether a company is at any point in time the sole source of a 
given item is a question difficult to resolve, since another firm may 
have private intentions to enter the market at the first opportunity, 
or may be willing to alter its commercial or standard equipment in 
order to compete for a particular procurement. However, if Wayne 
is the only company willing or able to produce the item described by 
the modified Federal Specification, then it follows that. Shaffer, 
which appears to be Wayne’s only supplier for procurements made in 
Virginia, may have been afforded the opportunity of quoting an 
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unreasonable price under the assumption that it need not fear com- 
petition from other bidders. See 32 Comp. Gen. 384, 386. In this 
connection, your letter of November 15, 1963, alleges that reference 
to a recent procurement of smaller sweepers by the Department of the 
Army from Wayne shows that a considerable discrepancy exists be- 
tween Wayne’s published and actual selling prices. Presumably, the 
inference is that Shaffer's instant bid on the Wayne 880 Model is not 
sufficiently discounted from Wayne’s listed price, which the contract- 
ing officer reports as $12,650. 

The primary responsibility for determining whether a bid price is, 
or is not, reasonable must properly be imposed upon the contracting 
agency. The contracting officer reports that she considers the bid 
price on the Wayne Model 2-880 of $10,622.22, f.0.b., to a point on the 
East Coast, to be reasonable, and a review of information available 
to and gathered by our Office fails to establish that the contracting 
officer’s conclusion is in error. 

For the foregoing reasons, we find no legal objection to the con- 
tracting officer’s proposal to award the contract pursuant to Federal 
Specification 00-S-875a, as modified to require a sweeper with for- 
ward positioned side brooms. Accordingly, your protest is denied. 


[B-152945] 


Family Allowances—Separation—Type 2—Grade Eligibility 


An enlisted member of the uniformed services who attains an eligible grade 
and length of service (E-4 with over 4 years’ service) for entitlement to family 
separation allowance payments under 37 U.S.C. 427(b) (1), but who is precluded 
under paragraph 7000-1 of the Joint Travel Regulations from having his de- 
pendents transported at Government expense until his next permanent change 
of station, may have such restriction on the movement of dependents regarded 
as not arising at his own volition and, therefore, the member would become 
entitled to the family separation allowance payments under 37 U.S.C. 427(b) (1) 
from the date he attains eligibility in the pay grade. 


Family Allowances—Separation—Type 2—Ship Duty—Grade 
Eligibility 


Enlisted members of the uniformed services who attain an eligible pay grade 
while on duty on board a ship away from its home port for a continuous period 
of more than 30 days and while on temporary duty away from their permanent 
station for a continuous period of more than 30 days for which a family sepa- 
ration allowance payment is authorized under 37 U.S.C. 427(b) (2) and (3) are 
precluded by the plain language of the provision from having any part of the 
continuous 30-day duty period prior to attaining the eligible pay grade con- 
sidered in computing the 30-day service period, and, therefore, entitlement to 
family separation allowance payments under 37 U.S.C. 427(b) (2) and (3) may 
commence on the date an eligible pay grade is attained, and only when the 
qualifying periods continue for more than 30 days from that date. 


To the Secretary of Defense, April 16, 1964: 


Reference is made to letter dated November 18, 1963, from the As- 
sistant Secretary of Defense (Comptroller), requesting a decision as 
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to when entitlement to family separation allowances pursuant to the 
provisions of 37 U.S.C. 427(b) accrues under the circumstances set 
forth and discussed in Committee Action No. 331 of the Military Pay 
and Allowance Committee, Department of Defense. 

The question presented is as follows: 


When does entitlement to family separation allowance under 37 U.S.C. 427(b) 
commence in the following cases (clauses (1) (2) and (3) as applicable) 
wherein an enlisted member otherwise entitled to the allowance attains an 
eligible pay grade: 

(a) While he is serving at a nonrestricted permanent station to which the 
movement of his dependents would have been authorized at the expense of the 
United States under section 406 of title 37 and Joint Travel Regulations but 
for the fact that he was not entitled to transportation for his dependents in- 
cident to his permanent change of station because of being in an ineligible pay 
grade? 

(b) While on duty on board a ship away from its home port for a continuous 
period of more than 30 days and having been on duty on board for such con- 
tinuous period? 

(c) While on temporary duty away from his permanent station for a con- 
tinuous period of more than 30 days? 


Section 427(b), Title 37, United States Code, provides as follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or E-4 (4 years’ or less service)) who is entitled to a 
basic allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station ; 

(2) he is on duty on board a ship away from the home port of the ship 
for a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a con- 
tinuous period of more than 30 days and his dependents do not reside at 
or near his temporary duty station. 

A member who becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than 30 
days is entitled to the allowance effective as of the first day of that period. 


In its discussion of the problem involved in part (a) of the question 
presented, the Military Pay and Allowance Committee refers to the 
limitation in paragraph 7000-1 of the Joint Travel Regulations, issued 
under authority of 37 U.S.C. 406, against entitlement to transportation 
for dependents on change of station of enlisted members in pay 
grades E-4 with 4 years’ service or less, E-3, E-2 and E-1, and points 
out that the member who does not attain the grade of E-4 with more 
than 4 years’ service until he is serving at his new permanent station 
is not permitted transportation of his dependents at Government 
expense until his next permanent change of station. The view is 
expressed that entitlement to the allowance authorized by section 
427(b) (1) accrued upon attainment of an eligible pay grade in such 
circumstances since the restriction against the movement of depend- 
ents clearly does not arise at the volition of the member. For the 
reasons indicated in the Pay and Allowance Committee discussion 
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we agree that an enlisted member otherwise meeting the statutory 
requirements would become entitled to the family separation allowance 
in the circumstances involved in part (a) to the question, from the 
date he attains eligibility in pay grade. Compare answer to question 
2, B-153214, dated February 12, 1964, 43 Comp. Gen. 553. 

Parts (b) and (c) of the question deal with situations of members 
attaining an eligible pay grade while on duty on board a ship away 
from its home port for a continuous period of more than 30 days and 
while on temporary duty away from their permanent station for a 
continuous period of more than 30 days. The Committee says that 
if section 427(b) requires a qualifying continuous period of duty 
of more than 30 days while in an eligible pay grade the member 
would not be entitled to the allowance unless the period of duty ex- 
tended beyond 30 days from the date of attainment of the eligible 
grade. On the other hand, the Committee suggests that the statute 
might be construed to permit the inclusion of a part of a continuous 
period of more than 30 days duty on board a ship, or on temporary 
duty, which was performed prior to attainment of an eligible pay 
grade, in which case entitlement could commence at the beginning 
of any part of a continuous period of duty, even though the member 
was not at that time in an eligible pay grade. 

With respect to parts (b) and (c), the language of section 427 (b) (2) 
and (3) is definite and permits the crediting of family separation 
allowance only to a member in an eligible pay grade who completes 
a period of continuous absence of more than 30 days on board a ship 
away from the home port of the ship or on temporary duty away 
from his permanent station. Thus both an eligible pay grade (E-4 
with over 4 years’ service) and a qualifying continuous period of 
duty of more than 30 days in that grade are clearly required to 
authorize payment of the family separation allowance. Since the 
statute provides that payment of the allowance under clause (2) or (3) 
is effective as of the first day of the qualifying period, it is readily 
apparent that a conclusion that the required period of more than 30 
days would commence with entry upon duty aboard ship or at the 
temporary duty station under the circumstances presented in parts 
(b) and (c) would result in the member being paid the benefits of 
the statute for a period he was actually in an ineligible pay grade 
(4 with 4 years’ service or less). It is a well settled rule of statu- 
tory construction that. if the language of a statute is plain and free 
from ambiguity, and expresses a single, definite, and sensible mean- 
ing, that meaning is presumed to be the meaning which the legis- 
lative body intended to convey. 21 Comp. Gen. 510, 512. 

Since the plain language of the statute itself prohibits payment of 
the family separation allowance to members in pay grade E-4 with 
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4 years’ service or less, we believe there is no basis on which such 
service may be considered in computing the 30-day period required 
by clauses (2) and (3) of 37 U.S.C. 427(b). See the answer to 
question 27, in our decision of October 9, 1963, B-131836, 43 Comp. 
Gen. 332. 

Therefore, in answer to parts (b) and (c) to the presented question, 
the periods of entitlement would commence on the date an eligible 
pay grade is acquired only when the qualifying periods continue for 
more than 30 days from that date. 


[B-153269] 


Post Office Department—Leases—Subleasing to Other Government 
Agencies 


Although in the absence of authorizing legislation the Post Office Department 
may not use annual rental, or any other, appropriations to plan and pay for 
space in new leased facilities for Customs mail examination, under 31 U.S.C. 686 
providing for one Government agency to make available to another Government 
agency, pursuant to informal agreement, surplus space in leased premises and 
to be reimbursed for the proportionate cost of the space, utilities, and services, 
including light, heat, fuel, water and janitor services, the Seeretary of the 
Treasury upon determination that it is in the best interest of the Government 
may authorize an arrangement with the Post Office Department that it include 
in its plans for new leased facilities space for the examination of Customs mail 
and for the reimbursement of the additional cost to construct the leased space 
authorized by 39 U.S.C. 2102 and 2103, and the proportionate rental cost, effective 
with fiscal year 1966, to permit the Customs Bureau to budget funds for both the 
leased space to be constructed and the space already occupied. 


To the Postmaster General, April 16, 1964: 


Your letter of January 10, 1964, advises that in the course of plan- 
ning certain buildings to be constructed pursuant to your Depart- 
ment’s leasing authority under sections 2102 and 2103 of Title 39, 
United States Code, the Post Office Department has been requested 
by the Bureau of Customs, Treasury Department, to furnish the 
Bureau certain space to perform its mail examining responsibilities. 
The Bureau has asked for 12,700 square feet in the planned San 
Francisco AMF post office, 4,000 square feet in planned Los Angeles 
(Worldway) postal facility and 28,000 square feet in the planned pos- 
tal plant at Oakland, California. You advise that the total estimated 
building area in each of these facilities is approximately 125,000, 
335,000, and 750,000 square feet, respectively. 

You request a decision whether the Post Office Department may 
plan space for Customs mail examination in its new leased facilities, 
and pay for the same out of its annual rental appropriations. If this 
‘annot be done—and in view of our decisions of June 3, 1949, B-86457, 
and 33 Comp. Gen. 423, you state that it would seem it cannot be 
done—you request. our decision whether the Post Office Department 
may include space for Customs mail examination in its lease 
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construction if it receives reimbursement under 31 U.S.C. 686 for the 
proportionate rental cost of the space and all utilities and services 
involved. You point out that we have recognized (27 Comp. Gen. 
317) that a governmental agency can supply part of its leased space 
to another governmental agency and be reimbursed for the propor- 
tionate cost of the space and building services. 

In connection with the matter your letter discloses that— 


The duties performed by Customs and Departmental personnel are closely 
related and dependent. The post office has complete custody of articles of mail 
until we open and dump the sacks and deliver the articles to the Customs Bureau 
for examination. About 70% of this original volume is returned immediately 
to post office custody for working, dispatch and delivery. The remaining 30% 
is processed by the Customs people and the major portion of this is then returned 
for post office handling. Where the operation is not large, the sacks are dumped 
in the post office workroom and delivered in hampers to the Customs enclosure. 
Where large volumes are involved and the sacks are received over conveyor 
belts, the dumping operation is usually accomplished by post office employees 
working within the Customs space. 

If the Customs unit is not located in the same building as the post office, the 
mail must be transported between the post office and the Customs building and 
returned by postal employees and vehicles. If the mail is not dumped in the 
post office and transported loose in hampers, postal employees are detailed to 
the Customs unit to perform this work in their space. Location of both func- 
tions in one building would result in considerable savings to the Government 
both in terms of vehicles and man-hours. 

There are other functions where postal and Customs employees must closely 
coordinate their work, which emphasizes the advantages for the two work areas 
to be contiguously located in the same building. One of these functions is the 
handling of registered articles. Another is the examination of prints and papers 
for the detection of foreign propaganda and subversive material. 


Because of the foregoing you state that there are definite advantages 
to the Government if the necessary space for Customs mail examina- 
tion is planned into your new leased facilities. You report that the 
Government would save substantial sums of money from the elimina- 
tion of vehicular use and manpower in transporting and handling 
mail; and that the mail processing would be faster and considerably 
more convenient. 

You state that the matter has been discussed bet ween representatives 
of the Post Office Department, the Bureau of Customs and the General 
Services Administration. You advise that the General Services Ad- 
ministration takes the position that since the space involved is pri- 
marily for Customs mail examination, it is special purpose space as 
opposed to the usual general purposes space for which the General 
Services Administration is responsible. Therefore, you state that 
Budget Bulletin No. 61-4 of November 10, 1960, which relates to 
moneys available to agencies for general purpose space, is not appli- 
cable. You report that the Bureau of Customs informally acquiesces 
in the General Services Administrator’s position. 

You state that it is proposed, once a leased building is designed 
and constructed, that your Department pay the rent on the entire 
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building and be reimbursed by the Bureau of Customs for the propor- 
tionate cost of the Customs space.and of all utilities and services 
including light, fuel, water and janitor services. You report that if, 
in the unlikely event the Bureau of Customs discontinued use of this 
space it could readily be put to postal use. In view of the operational 
advantages and monetary savings resulting from a combined opera- 
tion your Department would like to include in its new leased facilities 
plans the necessary space for Customs mail examination on the basis 
outlined above. 

Also, you request a decision whether your Department should be 
reimbursed, pursuant to our holding in 27 Comp. Gen. 317, for the 
amount of space presently being used by the Bureau of Customs in 
leased post office facilities. 

As indicated in your letter, in B-86457, June 3, 1949, we held that 
the payment of rent by the Post Office Department for the Mails 
Examining Section, Bureau of Customs, Treasury Department, would 
constitute an improper augmentation of funds appropriated to the 
Treasury Department, and, also, would be contrary to section 3678, 
Revised Statutes, 31 U.S.C. 628, which provides that all sums appro- 
priated for the various branches of expenditure in the public service 
shall be applied solely to the objects for which they are made avail- 
able and for no others. See, also, 16 Comp. Gen. 333; 22 id. 462; 27 
id. 391; and 33 id. 423. Accordingly, in the absence of legislation 
specifically so authorizing, the Post Office Department may not use its 
annual rental appropriations, or any other appropriation, to plan and 
pay for space for Customs mail examination in its new leased facilities. 

However, as indicated in your letter, the provisions of section 7 (a) 
of the act of May 21, 1920, 41 Stat. 613, as amended by section 601 of 
the Economy Act of June 30, 1932, 47 Stat. 417, as amended by the 
act of July 20, 1942, 56 Stat. 661 (31 U.S.C. 686), have been held to 
constitute sufficient authority for one Government agency to make 


available to another Government agency, under an informal arrange- 
ment, surplus space in leased premises and to receive reimbursement 
for the proportionate cost of the space and of all utilities and services 
involved, including the cost of light, heat, fuel, water and janitor 
services. See 24 Comp. Gen. 851; 26 Comp. Gen. 677; and 27 Comp. 
Gen. 307. 


If the Secretary of the Treasury determines it to be in the interest 
of the Government to do so, there would be no legal objection to the 
Treasury Department making an arrangement with your Department 
pursuant to 51 U.S.C. 386 whereunder your Department would include 
in its new leased facilities plans, the necessary space for Customs mail 
examination and the occupancy thereof and be reimbursed for the 
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additional cost incurred in connection with the plans as well as for the 
proportionate rental cost of the space and all the utilities and services 
involved, on the basis outlined in your letter and set forth above. 

What is stated above concerning the use of Post Office Department 
appropriations to pay for leased space for Customs mail examination 
would have equal application to leased space presently beirtg used by 
the Bureau of Customs for such purpose. Your third question is 
answered accordingly. 

In view of all the facts and circumstances and since we have been 
informally advised by the Bureau of Customs that it has never in- 
cluded funds in its budget for such costs—although we presume your 
Department has—we would have no objection to making the reimburse- 
ment provision in such arrangement, as well as the reimbursement for 
space presently occupied by the Bureau, effective with the beginning 
of fiscal year 1966, in order to give the Bureau of Customs an oppor- 
tunity to budget for such costs. 


[B-153342] 


Transportation—Dependents—Military Personnel—Divorce, Sep- 
aration, Ete.—Children’s Custody Transferred to Member 


The fact that the natural father of two minor children who were adopted by 
their stepfather—an enlisted man of the United States Coast Guard—receives 
on the basis of court ordered support a basic allowance for quarters does not 
preclude the stepfather from entitlement to transportation and a cost of living 
allowance on account of the stepchildren, pursuant to 37 U.S.C. 405 and 406, inci- 
dent to his duty assignment in Alaska, there being involved no duplicate credit 
of allowances to the father and stepfather, dependent under 37 U.S.C. 401 includ- 
ing stepchildren and adopted children dependent on a service member, and the 
Coast Guard, in accordance with 50 U.S.C. App. 1010, having made the adminis- 
trative determination of dependency of the children on the member, the allowances 
ciaimed on the basis of the dependent stepchildren may be paid to the member. 


To the Commandant, United States Coast Guard, April 16, 1964: 


We have received from R. H. Mills, Authorized Certifying Officer, 
U.S. Coast Guard, via your office, a letter dated January 22, 1964, 
FP-2, with enclosures, requesting that a determination of entitlement 
be made on the claims of Chief Boatswain’s Mate Robert A. Swaney, 
271-645, U.S. Coast Guard, for payment for travel of dependents and 
cost of living allowances on account of two minor children whose names 
were formerly Debra Renee Chapman and Teresa Gail Chapman. 

The circumstances prompting the request for decision are set out in 
detail in the letter from Mr. Mills. Briefly, it is stated that the claim- 
ant’s wife, Marjorie, was previously married to Sam C. Chapman 
(281-226), EN1, USCG. The two children, Debra Renee Chapman 
and Teresa Gail Chapman were born of that marriage. Marjorie and 
Sam C. Chapman were divorced on September 13, 1960, in Ketchikan, 
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Alaska. The children were awarded to their mother and Chapman 
was required to pay $75 per month per child. Chapman commenced a 
class Q allotment of $150 to Marjorie for support of the two children 
in September 1960. On May 19, 1961, a modification agreement was 
signed by Marjorie and Chapman reducing the child support to a total 
of $77.10 per month. Chapman reduced the class Q allotment to 
$77.10 effective June 1961. This allotment was automatically termi- 
nated after December 1962 and replaced by a class D allotment in the 
amount of $77.10. On April 21, 1961, Marjorie married the claimant, 
Robert W. Swaney. 

On October 27, 1962, Swaney submitted an application, NAVPERS 
Form 668, claiming reimbursement for transportation for his step- 
daughter, Debra, from Port Isabel, Texas, to Seattle, Washington, 
stating that he had paid the travel expenses. He later submitted 
another claim for determination of entitlement to allowances on the 
basis of dependency of his wife, stepchildren and son, born August 8, 
1962, including station allowances, incident to his duty assignment in 
Alaska. Swaney adopted his stepchildren, Debra and Teresa Chap- 
man, effective November 26, 1963. Section 401 of Title 37, U.S. Code, 
defines the term “dependent” as including stepchildren and adopted 
children when they are in fact dependent on the service member. Sec- 
tion 10 of the act of March 7, 1942, 56 Stat. 143, as amended (made 
permanent legislation by section 15 of the act of August 29, 1957, 71 
Stat. 493, 50 U.S.C. App. 1010), provides, in pertinent part, as follows: 


The determination of the fact of dependency under the provisions of this 
Act, * * * and the determination of the fact of dependency under the provisions 
of any and all other laws providing for the payment of pay, allowances, or other 
emoluments to enlisted men in the Army, Navy, Marine Corps, and Coast Guard 
of the United States where such payments are contingent upon dependency, shall 
be made by the head of the department concerned, or by such subordinate as he 
may designate, and any such determination so made shall be final and conclusive. 


Presumably an administrative determination has been made that the 
stepchildren were in fact Swaney’s dependents. Mr. Mill’s question 
is whether, in view of such determination that the stepchildren were 
in fact dependent on Swaney and, therefore, legally his dependents 
for purposes of travel and cost of living allowances, he may be paid 
such benefits while the natural father was at the same time authorized 
to receive a basic allowance for quarters on their behalf under estab- 
lished administrative procedures by virtue of his compliance with 
a court order requiring him to contribute to their support. 

Sections 405 and 406 of Title 37, U.S. Code, and regulations issued 
thereunder, provide for increased cost of living allowances on the 
basis of dependency incident to duty performed outside the United 
States and for transportation for dependents when the member is 
ordered to make a permanent change of station. In view of those 
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provisions it is concluded that no reasonable basis exists in the cir- 
cumstances presented to deny such allowances, if otherwise authorized, 
to a member claiming them by virtue of stepchildren determined to 
be his dependents under the exclusive jurisdiction of the Coast Guard 
in 50 U.S.C. App. 1010 to make factual determinations as to de- 
pendency, even though the natural father may be vested with the 
primary entitlement to a quarters allowance credit for the dependents, 
there being no duplicate credit of allowances involved in the matter. 
Such conclusion, of course, is not to be viewed as standing for the 
proposition that more than one member may be credited in any cir- 
cumstances with the same dependent allowance for the same person. 
See decision of May 9, 1939, B-3032, copy enclosed. 

Accordingly payment on the claims is authorized. The claim and 
supporting papers are returned. 


[B-153679] 


Veterans—Hospitalization—Insurance Company Refund Claim 


The insurance payment received by a Veterans Administration hospital under 
an assignment by a veteran who incident to the hospitalization furnished ex- 
ecuted an affidavit of financial inability to pay for care and treatment may be 
refunded to the insurer, the veteran having no right to collect the insurance 
under a group policy providing for payment of hospital benefits on a reim- 
bursable basis by reason of the court ruling in United States v. St. Paul Mercury 
Indemnity Co., 183 F. Supp. 726, affirmed 238 F. 2d 594, the payment to the 
hospital under the assignment was in error, and the veteran owing no debt to 
the Government, retention of the amount erroneously paid by the insurer would 
constitute unjust enrichment of the Government. 


To the Administrator, Veterans Administration, April 20, 1964: 


Your letter of March 5, 1964, requested our advice as to whether 
the Veterans Administration may refund to the Equitable Life Assur- 
ance Society of the United States an amount paid to your hospital 
at Altoona, Pennsylvania, on September 25, 1962, for hospitalization 
furnished the veteran Joseph A. Bean, C-10 055 179, from July 5, 
1962 through September 6, 1962. 

It is stated in your letter that the veteran executed the usual assign- 
ment whereby his rights, if any, to reimbursement under his hospital- 
ization insurance were assigned to the Veterans Administration. He 
was insured with the above-named carrier under a group hospitaliza- 
tion insurance policy which provided for the payment of hospital 
benefits on a reimbursable basis of the amount of the charges incurred 
not to exceed the maximum for which he was insured. While it is 
not specifically so stated in the letter, he apparently also executed the 
affidavit of financial inability to pay for care and treatment. 

Pursuant to the assignment, the carrier paid upon demand $1,221.17 
to your hospital, where it was received and deposited. Subsequently 
the carrier advised the hospital that the payment had been made in 
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error and requested refund thereof. The carrier alleges that under 
the ruling of the court in United States v. St. Paul Mercury Indemnity 
Co., 1383 F. Supp. 726, affirmed 238 F. 2d 594, the veteran had no right 
to collect under the terms of his insurance and, hence, the Veterans 
Administration had no right under his assignment. 

Your Administration apparently agrees with the contention of the 
carrier, but declined to refund the amount paid on the basis of a 
disallowance issued by our Claims Division on March 5, 1958, in an 
identical case, Claim No. Z-126053(17), wherein refund was refused 
under the “voluntary payment” doctrine. Your letter advises that 
the Veterans Administration considers the St. Paul Mercury Indem- 
nity Co, case decisive with respect to hospital reimbursement policies 
or contracts similarly worded and that in such cases it has not been 
your practice to demand payment. However, it is stated that at the 
time payment in this instance was demanded and received, the Veterans 
Administration was unaware of the provisions of the group insurance 
policy. 

The letter of March 5 calls our attention to two later settlements of 
our Claims Division, Z-2216129 and Z-2219609, wherein amounts 
collected from carriers in similar situations were refunded. Hence, 
you request our advice as to whether the principle established in the 
disallowance of March 5, 1958, should be considered applicable in this 
and future similar situations. 

We concur with your view that the St. Paul Mercury Indemnity 
Co. case is decisive with respect to hospital reimbursement policies 
or contracts whose wording is similar to that of the policy therein 
considered. Also, we no longer consider the “voluntary payment” 
doctrine stated in the disallowance of March 5, 1958, to be applicable 
to cases of the nature here involved. That doctrine is applied gen- 
erally to payments made and received through mistake of law, 
rather than mistake of fact. In these cases, payment seems to be 
made and received through mistake of fact, that is, the overlooking of 
the terms of the policy or contract under which there clearly is no 
legal obligation to pay. Furthermore, the doctrine is applied only 
where the recipient of the “voluntary payment” had a valid right to 
be paid by someone for an existing debt, but was paid voluntarily by 
one who was not legally required to pay the debt involved. See 
National Shawmut Bank of Boston v. Fidelity Mutual Life Insur- 
ance Co.,61 NE 2d 18. In cases such as that here involved, it is clear 
that there is no valid debt owed to the Government by the veteran and 
refusal to refund the amount erroneously paid by his insurer would 
constitute unjust enrichment of the Government. 

Hence you are advised that the amount received from the carrier 
in this and in similar future cases should be refunded to the carrier. 
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In this connection, it is noted that the disallowance of March 5, 1958, 
was subsequently reversed upon appeal from the carrier and a refund 
voucher was certified for payment on November 18, 1958. 


[.B-152324] 


Transportation—Rates—Aggregate of Intermediate v. Through 
Destination Rate 


The fact that the ultimate destination—Florida—of a shipment weighing 1,782 
pounds moving from the State of Washington was not the destination prescribed 
in one of the tariffs employed to determine the lowest combination of interme- 
diate rates in the absence of a single factor through rate applicable over the route 
of movement used does not preclude the application of the minimum charge rate 
based on 1,000 pounds to New Orleans provided in the tariff for the combination 
of motor carriers that had handled the shipment, and the use of a 7,500 pound 
minimum weight to compute the lowest combination of intermediate rates to 
New Orleans resulted in an overcharge to the Government, nothing in the tariff 
indicating the destination rate to New Orleans required a different interpretation 
for delivery to a consignee than for delivery to a terminal for continued move- 
ment, and the interpretation of the word “destination” to mean destination of 
the rate factor going to make up the through combination rate, validates the use 
of the actual weight in computing the charge to New Orleans. 


To M. R. & R. Trucking Company, April 21, 1964: 


Reference is made to your claim file OC-349-61, in connection with 
your bill No. 3855-60, concerning our settlement certificate (claim 
No. TK-750302), dated August 1, 1963. You request a review of the 


settlement, which disallowed your request for the refund of $740.27 
deducted from moneys otherwise due because of an overcharge of that 
amount in the payment of charges on a shipment of 1,782 pounds of 
Class B explosives transported from McChord Air Force Base, Wash- 
ington, to Tyndall Air Force Base, Florida, under bill of lading 
AF-1377454, during August 1960. 

The shipment moved via a route comprised of the Consolidated 
Freightways of Delaware; the Navajo Freight Lines; Illinois Cali- 
fornia Express; the Herrin Transportation Company; Couch Motor 
Lines and M.R. & R. Trucking Company. Via this route there are 
no joint single-factor through rates in effect, and you collected charges 
of $1,835.25, based on a combination of the class 150 rates to and from 
New Orleans, Louisiana, applied to a minimum weight of 7,500 pounds 
for each factor. You subsequently refunded $514.50, reducing the 
charges for the service performed to $1,320.75, making the combina- 
tion of rates to and from Pensacola, Florida, subject to the same mini- 
mum weight of 7,500 pounds for each factor of the combination. 

The disputed audit action further reduced the applicable charges 
to $580.48, by applying the New Orleans, Louisiana, combination of 
rates as originally billed, but reducing the weight factor on the rate 
to New Orleans from 7,500 pounds to the actual weight of 1,782 
pounds. You were accordingly requested to refund the additional 
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overcharge of $740.27, which was subsequently deducted, pursuant to 
the provisions of 49 U.S.C. 66. 

The controversy centers on the weight factor to be used in connec- 
tion with the rate to New Orleans, which we say should be the actual 
weight of 1,782 pounds, and which you urge should be 7,500 pounds. 
The solution to the problem depends upon the interpretation to be 
placed upon Note 1 of item 932 of Rocky Mountain Motor Tariff 
Bureau Transcontinental Territorial Directory No. 20-C, MF-I.C.C. 
No. 123. Note 1 reads: 


On traffic which moves from origin to destination via any one of the carriers 
shown below, or via any combination of carriers shown below, the minimum 
charge on any shipment containing class A or B explosives, as described in 
American Trucking Associations, Inc., Agent, Explosives and Dangerous Articles 
Tariff No. 10, MF-I.C.C. No. 11, supplements thereto or re-issues thereof, moving 
under rates named in tariffs made subject to this tariff, will be the charge for 
1,000 pounds at the ITL or AQ rate applying to the highest rated Class A or B 
explosive in the shipment : 


Each of the motor carrier lines that participated in the movement to 
New Orleans is named in the list of carriers in Note 1. 

It is your position that the word destination used in the note pre- 
cludes the application of its provisions to New Orleans, since you say 
that New Orleans is not the destination of the shipment. You reduce 
the question to the literal meaning of the word “destination” citing 
in this connection the dictionary definition of the word, and the fact 
that Tyndall Air Force Base, Florida, is the bill of lading destination. 
You therefore insist that the 7,500 pound minimum weight. charge 
basis otherwise named in item 932 must be used in the case of the rate 
applying from McChord Air Force Base, Washington, to New Orleans, 
Louisiana, although the actual route of movement to New Orleans was 
via a combination of carriers listed in Note 1 of item 932. We do not 
believe that such a narrow construction of the word “destination” is 
applicable or justified in this instance. 

It is apparently agreed that there is no joint single-factor through 
rate in effect from McChord Air Force Base, Washington, to Tyndall 
Air Force Base, Florida, via the bill of lading carriers. In the absence 
of a joint through rate applicable over the route of movement, the 
lowest combination of intermediate rates is applicable. Midland Flour 
Milling Company v. Atchison, Topeka & Santa Fe Railway Company, 
274 I.C.C. 281, 292 (1949) ; Parkersburg Rig and Reel Co. v. Baltimore 
and Ohio Railroad Co., 225 1.C.C. 577, 581, 582 (1937). 

In this instance, two tariffs are employed to determine the lowest 
through charges for the services performed. The Rocky Mountain 
Motor Tariff Bureau Transcontinental Directory No. 20-C has applica- 
tion only to that portion of the movement to New Orleans, and the 
terms and provisions of item 932 in that tariff have application only 
within the scope of the tariff. There is nothing in Note 1 of item 932 
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that requires two different meanings to be applied to the word “destina- 
tion” as used therein. To apply the meaning of the word “destination” 
as you urge results in two bases of charges applying via the same car- 
riers from McChord Air Force Base to New Orleans on the same 
quantity of freight, dependent upon whether the shipment is delivered 
to a consignee at New Orleans or if the shipment is delivered to the 
terminal of a connecting carrier for transportation beyond New 
Orleans. 

The words in a tariff should be given meaning which might reason- 
ably be applied by shippers to whom they are addressed, and any rea- 
sonable doubt as to their meaning should be resolved against the 
carrier. United States v. Missouri-Kansas-Texas Railroad, 194 F. 2d 
777, 778 (1952); A. #. West Petroleum Co. v. Atchison, Topeka & 
Santa Fe Railway Company, 108 F. Supp. 644, affirmed 212 F. 2d 812, 
816 (1954). In this instance, Rocky Mountain Tariff No. 20 has no 
application to the bill of lading destination ; it applies to this movement 
only as far as New Orleans, Louisiana. There is nothing in the tariff 
saying that the rates to New Orleans apply only to shipments delivered 
to consignees at that point. The movement to New Orleans was entirely 
via carriers named in Note 1 of item 932, and as far as the delivering 
carrier at New Orleans is concerned New Orleans was the destination 
within the meaning of the word as used in Note 1 of item 932. In short, 
we believe the word “destination” in Note 1, means the destination of 
the rate factor going to make up a, through combination rate. 

A similar situation concerning the meaning of the word “destina- 
tion” has been considered in connection with the construction of the 
tariff rules in railroad tariffs authorizing intermediate application. 
In Armour & Company v. Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company, 188 F. 2d 603 (1951), cert. den. 342 U.S. 860, 
shipments of fresh meats moved from Kansas City, Missouri, to 
New York City, New York, on which through class rates were in 
effect. In the construction of an aggregate of intermediate rates, the 
shipper sought to apply to Chicago, Illinois, a rate named in the tariff 
to East Dubuque, Illinois, by virtue of a tariff-intermediate applica- 
tion item which provided that “from any point of origin from which a 
commodity rate on a given article to a given destination and via a 
given route is not named in” the section involved, Chicago, Illinois, 
was intermediate to East Dubuque, Illinois, via certain routes named in 
the tariff. The carriers argued that this intermediate rule could not 
be used because neither Chicago nor East Dubuque was the “destina- 
tion” within the meaning of the intermediate rule, New York City be- 
ing the bill of lading destination. The shippers urged that the word 
“destination” as used in the tariffs meant “not destination of the ship- 
ment” but rather “destination of the rate.” The District Court held 
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that the meaning should be “destination of the shipment,” and that the 
intermediate application rule was not to be applied; but the Court of 
Appeals, relying on £7 Rey Products Co. v. Alton & Southern Rail- 
road, 266 1.C.C. 525 (1946), agreed that the meaning should be “desti- 
nation of the rate” (188 F. 2d 608). Although the fact that Chicago 
was not the destination of the shipment did not preclude the applica- 
tion of the intermediate rule, the court found the item was not applica- 
ble because a rate was named to Chicago in another section of the 
tariff, and because the intermediate application rule further expressly 
provided that it had no application if there was a rate otherwise 
named to the “given destination.” 

A similar conclusion was reached concerning the meaning of the 
word “destination” in the intermediate rule in Des Moines Steel Com- 
pany v. Alton Railroad Company, 256 1.C.C. 563, 567 (1943). See, 
also, in this connection, Moore Brothers v. Chicago, Burlington & 
Quincy Railroad, 210 I1.C.C. 95 (1935), where, in considering the 
application of restricted local rates as factors in aggregate of inter- 
mediate rates, the Commission said, at page 98: 


* * * The restricted local, however, still retains its character as the lawful 
charge for an intermediate service and is therefore an intermediate rate. If 
bulk should be broken and the continuity of movement wholly interrupted, the 
carriers involved would perform a greater service, and the restrictions of the 
tariff by their terms would not apply. * * * 


In addition to our conclusion that the word “destination” as used 
in Note 1 of the aforesaid item 932 means “destination of the rate,” 
thereby validating the use of the actual weight as a basis for com- 
puting the charge to New Orleans, it is noted that there is no apparent 
reason why the carriers on the movement to New Orleans should 
receive greater revenue if the shipment is delivered to a connecting 
carrier at that point than they would receive if the shipment is 
delivered to a consignee at New Orleans. 

Accordingly, the disallowance of your claim in the settlement of 
August 1, 1963, is sustained. 

e 


[B-153348] 


Funds—Federal Grants, Etc., to Other Than States—Applicability 
of Federal Statutes—Appropriations, Etc., Restrictions 


Expenditures from Iederal grant funds by the grantee to carry out the purpose 
of the grant are not subject to the restrictions and limitations imposed on 
expenditures from appropriated funds by Federal departments and agencies 
and, therefore, expenditures from funds granted by the National Science Founda- 
tion for scientific research for the purchase of aircraft by grantees may be 
made without regard to the prohibition against the purchase of aircraft without 
specific authority in section 16(a) of the Administrative Expenses Act of 1946, 
5 U.S.C. 78(b), when an administrative determination is made that the aircraft 
is required for the purpose of the research grant. 
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Contracts—Cost-Type—Prohibitory, Etc., Statute Applicability 


Reimbursement for the purchase of aircraft by a cost-reimbursement contractor, 
operating a federally owned research center for the National Science Foundation 
is prohibited under section 16(a) of the Administrative Expenses Act of 1946, 
5 U.S.C. 78(b), in the absence of express authority in the agency's appropriation 
or other law. 


To the Director, National Science Foundation, April 22, 1964: 


Reference is made to letter of February 17, 1964, with enclosure, 
from the Deputy Director, National Science Foundation, concerning 
application of the provisions of section 16(a) of the act of August 2, 
1946, 60 Stat. 810, 5 U.S.C. 78(b), with reference to research grants 
made by the Foundation to nonprofit institutions of higher learning 
and to certain contractors operating federally owned research centers 
under cost-reimbursement contracts with the Foundation. 

Section 16(a) of the said act of August 2, 1946, is as follows: 


Yxcepting appropriations for the Military and Naval Establishments, no 
appropriation shall be available for the purchase, maintenance, or operation of 
any aircraft unless specific authority for the purchase, maintenance, or opera- 
tion thereof has been or is provided in such appropriation. 


It is stated in the letter that the National Science Foundation, in 
carrying out its statutory responsibilities, provides, among other 
things, support for the conduct of scientific research primarily 
through the medium of grants to nonprofit institutions of higher 
education, although, on infrequent occasions, this purpose is also 
accomplished by contract. The Foundation is said to be receiving 
an increasing number of proposals requesting support for research 
which may require the acquisition or use of aircraft. As an example 
of such proposals, there is cited research in the field of weather modi- 
fication as requiring the frequent use of aircraft. 

It is further stated that the Foundation has established certain 
national research centers which are federally owned and which are 
operated by private contractors under cost-reimbursement contracts. 
In carrying out research activities at such centers, it is necessary 
for a contractor, on occasion, to rent aircraft or otherwise pay for 
their use. 

The specific questions presented for decision, based upon the fore- 
going facts, are (1) whether expenditures may be made from National 
Science Foundation research grants or (contracts) for the support of 
research at nonprofit institutions, for the purchase, maintenance or 
operation of aircraft where required to conduct the research for which 
the grant has been made; and (2) whether the Foundation may reim- 
burse a cost contractor, operating a federally owned research center, 
for costs incurred by the contractor in obtaining the use of aircraft 
necessary to carry out research activities at the center. 
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By the terms of section 3(a) (2) of the National Science Foundation 
Act of 1950, 64 Stat. 149, as amended, 42 U.S.C. 1862(a)(2) (Supp. 
IV), the Foundation is authorized “to initiate and support basic 
scientific research and programs to strengthen scientific research poten- 
tial in the mathematical, physical, medical, biological, engineering, 
and other sciences, by making contracts or other arrangements (in- 
cluding grants, loans, and other forms of assistance) to support such 
scientific activities and to appraise the impact of research upon indus- 
trial development and upon the general welfare.” 

Section 11 of the act, as amended, 64 Stat. 153, 42 U.S.C. 1870 (Supp. 
IV), provides that the Foundation is authorized, within the limits of 
available appropriations, to do all things necessary to carry out the 
provisions of the act, including, but without being limited thereto, 
the authority— 


(b) to make such expenditures as may be necessary for administering the 
provisions of this chapter ; 
* « ~ > * > * 


(e) to acquire by purchase, lease, loan, gift or condemnation, and to hold and 
dispose of by grant, sale, lease, or loan, real and personal property of all kinds 
necessary for, or resulting from, the exercise of authority granted by this chapter. 


The funds appropriated for the National Science Foundation for 
the fiscal year 1964, to remain available until expended, contained in 
the Independent Offices Appropriation Act, 1964, Public Law 88-215, 
approved December 19, 1963, 77 Stat. 440, are made available in gen- 
eral terms for, among other things, “expenses necessary” to carry out 
the purposes of the Foundation’s organic act. We find nothing in the 
language of the appropriation or in the basic statute which expressly 
authorizes the use of such funds for the purchase, maintenance, or 
operation of aircraft. 

Whether the restriction contained in 5 U.S.C. 78(b), quoted above, 
applies to expenditures made by a grantee from funds granted by the 
Foundation for the conduct of basic research, will depend of course 
on the terms and conditions of the particular grunt. It consistently 
has been held with reference to Federal grant funds that, when such 
funds are granted to and accepted by the grantee, the expenditure of 
such funds by the grantee for the purposes and objects for which made 
are not subject to the various restrictions and limitations imposed by 
Federal statute or our decisions with respect to the expenditure, by 
Federal departments and establishments, of appropriated moneys in 
the absence of a condition of the grant specifically providing to the 
contrary. See 36 Comp. Gen. 221, 224, and decisions cited therein. 

Since the funds appropriated for the National Science Foundation 
are made available for expenses necessary to initiate and support basic 
scientific research, and since the Foundation is authorized to accom- 
plish this purpose by various methods, including grants, it follows 
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that the rule set forth above with reference to the expenditure of grant 
funds by the grantee would appear equally applicable to grants made 
by the Foundation for basic scientific research. Consequently, if 
expenditures for the purchase, maintenance or operation of aircraft 
are administratively determined to be required for the effective accom- 
plishment of the purpose or objects for which a research grant is made, 
no objection will be interposed thereto solely by reason of the restric- 
tive provisions of 5 U.S.C. 78(b), which for the reasons stated have 
no application to such research grants. The first question presented 
is answered accordingly. 

With reference to the second question presented, the propriety of 
reimbursement of costs incurred by a contractor in connection with 
the use of aircraft necessary to carry out research activities, like all 
other costs for which contractors are to be reimbursed by the Govern- 
ment under a cost-reimbursement contract, depends primarily on the 
terms of the particular contract involved and on the facts pertaining 
to a particular transaction rather than on considerations going to the 
status between the Government and a contractor operating under a 
cost-type contract. Alabama v. King and Boozer, et al., 314 US. 1. 
Cf. United States v. Livingston, 179 F. Supp. 9 (1959), affirmed 364 
U.S. 281; United States v. Boyd (Tenn. 1962) 363 S.W. 2d 193. 

As a general proposition and considering the authority of the 
Foundation to initiate and support basic scientific research, contracts 
executed by the Foundation for such purposes may be entered into on 
such terms and conditions as deemed necessary and proper, if not 
otherwise prohibited or restricted by law, and to the extent and under 
the conditions attaching to appropriations made available therefor. 

As indicated above, there appears nothing in the language of the 
appropriation to the Foundation which would authorize the use 
thereof for the acquisition or use of aircraft to carry out the statutory 
duties and responsibilities of the Foundation. Moreover, we are 
aware of nothing which may be construed as authorizing the Founda- 
tion to waive or disregard the prohibition against the use of aircraft 
by electing to accomplish its statutory purposes through cost-type 
reimbursement contracts. 

In view thereof, we think that the statutory restrictive provisions 
of 5 U.S.C. 78(b), would preclude reimbursement to a cost-reimburse- 
ment contractor, operating a federally owned research center, for costs 
incurred by the contractor in obtaining the use of aircraft necessary 
to carry out research activities at the center. 

In this connection, there was informally made available for our 
examination a copy of the contract (NSF-C160) entered into between 
the Foundation and the University Corporation for Atmospheric Re- 
search. By the terms of article 10(8), page 16, thereof, which we 
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understand to be a standard provision included in other contracts be- 
tween the Foundation and national research centers, the contractor 
is required to “obtain the written approval of the Foundation before 
(i) making any commitment regarding the purchase, loan or rental 
of motor vehicles, typewriters, printing equipment, aircraft, or other 
types of materials or equipment of which the direct purchase by the 
Government may be restricted from time to time by law or regula- 
wa th P 

It would thus appear that the procedure followed by the Founda- 
tion and the contractor with reference to the acquisition and use of 
certain equipment, including aircraft, is in recognition of the require- 
ment for strict observance of the statutory limitations applicable to 
the expenditure of Foundation funds; and that an exception to the 
plain and express provisions of 5 U.S.C. 78(b) must be subject of 
remedial legislation by the Congress, a matter which it is stated in the 
letter the National Science Foundation plans to include in its 1965 
appropriation request. 

[B-151483] 


Compensation—Periodic Step Increases—Repromotion 


An employee who, when repromoted to a former grade while receiving salary 
retention benefits under section 507 of the Classification Act of 1949, 5 U.S.C. 
1107, does not receive an actual increase in compensation under clause (A) of 
section 802(b) of the Classification Act of 1949, 5 U.S.C. 1132(b), but continues 
to receive his existing rate under clause (B) because it is higher must, never- 
theless, have such increase under the promotion considered an equivalent in- 
crease in compensation to begin a new waiting period for a step increase; 
however, in view of the previous uncertainty concerning constructive rate in- 
creases which aggregate less than the retained rate, any within-grade increases 
based on such rates made for any pay period beginning prior to the date of this 
decision (April 23, 1964) need not be recovered but corrective action should be 
taken prospectively in all applicable cases. 


To the Chairman, United States Civil Service Commission, April 23, 
1964: 


On February 26, 1964, you requested that we reconsider that portion 
of our decision of January 14, 1964, B-151483, 43 Comp. Gen. 507, 
reading as follows: 


Concerning question 2, the last sentence of section 802(b) of the Classifica- 
tion Act of 1949, approved October 28, 1949, ch. 782, 63 Stat. 969, as amended by 
the Federal Salary Reform Act of 1962, 5 U.S.C. 1132(b), requires the use of 
constructive within-grade increases in determining the rate to be paid an em- 
ployee who is promoted while receiving saved rate of compensation. Therefore, 
upon repromotion on October 27, 1963, the employee must be considered as having 
received an equivalent increase in compensation, and the waiting period for the 
next step increase would commence on the date of the repromotion. Questions 
2 and 3 are answered accordingly. 


The last sentence of section 802(b) of the Classification Act of 1949, 
as amended by section 604(a) of the Classification Act Amendments 
of 1962, 5 U.S.C. 1132(b) (Title II, Public Law 87-793), is as follows: 


In case any such officer or employee so promoted or transferred is receiving 
basic compensation at a rate saved to him under section 507 of this Act upon 
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reduction in grade, such officer or employee shall receive (A) basic compensa- 
tion at a rate two steps above the rate which he would be receiving if such 
section 507 were not applicable in his case, or (B) his existing rate of basic 
compensation, if such existing rate is the higher. 


We understand that your principal objection to that portion of our 
decision, quoted above, relates to those cases in which an employee does 
not receive an actual increase in compensation under clause (A) of the 
last sentence of section 802(b) of the Classification Act when he is ad- 
vanced to his former grade from the grade to which he had been 
demoted, but rather continues to receive his existing rate under 
clause (B). 

In considering whether a promotion effects an equivalent increase 
in compensation we feel that it is essential to examine the statutes 
from which the new rate of compensation attaching to or flowing from 
the promotion is derived. 

So long as an employee continues to be entitled to a retained rate, 
that rate must be regarded as being payable by virtue of section 507 of 
the Classification Act of 1949, as amended, 5 U.S.C. 1107. 

If he is promoted, his new rate must be regarded as deriving from 
section 604(b) of Public Law 87-793, 5 U.S.C. 1132, last sentence. 
The language of the last sentence of 5 U.S.C. 1132, requires that the 
employee receive an increase equal to at least two steps above the ‘rate 
he would have been receiving had section 507 of the Classification Act 
not been applicable to him. 

Therefore, the increase in rate stemming from the promotion is to 
be considered an equivalent increase in compensation such as to begin 
a new waiting period regardless of whether it operates to terminate 
entitlement to the rate authorized by section 507; that is to say, irre- 
spective of whether it results only in an increase in a constructive rate 
which aggregates less than the retained rate, in which event it would 
begin a new waiting period in the grade and step to which promoted, 
or whether it causes the retained rate to be equaled or exceeded and 
thereby terminated. In the former situation 42 Comp. Gen. 702 would 
be for application ; in the latter, 43 Comp. Gen. 507 would control. 

We are inclined to the foregoing view (1) because it gives an em- 
ployee who is reduced in grade and sa/ary without a saved rate equal 
treatment regarding the benefits of Title VII of the Classification Act 
upon his repromotion as those who have had the benefit of retained 
rates, (2) because in our opinion section 507 does not contemplate that 
service at a retained rate should operate to increase that rate as such by 
Title VIT increases, the service credit being applicable to the grade to 
which reduced, and (3) the last sentence of 802(b) contains no lan- 
guage indicating such service credit is for consideration. 

The same principle would apply if the rate upon promotion or repro- 
motion is increased by an equivalent increase (from the rate of the 
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grade to which he was reduced) because of the application of the high- 
est previous rate rule. 

However, in view of the uncertainty concerning the intent of the 
controlling statutory provisions we will not require collection of over- 
payments made for any pay period beginning prior to this date. 
However, corrective action should be taken prospectively from the 
beginning of the pay period following this decision in all applicable 
cases. , 

[B-153799] 


Officers and Employees—Death or Injury—Disability Compensa- 
tion and Military Retired Pay 


A Fleet reservist retained on active duty and employed as a civilian in the Fed- 
eral Government whose retainer pay was withheld during periods for which he 
received disability compensation under the Federal Employees’ Compensation 
Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. Gen. 243, holding 
that the ruling in Mulholland v. United Statcs, 139 Ct. Cl. 507, that a member of 
the Fleet Reserve may receive retainer pay concurrently with employees’ dis- 
ability compensation, would be followed for periods before 1953 only, 34 U.S.C. 
853(b) (1946 Ed.), on which the decision turned having been repealed effective 
January 1, 1953, is not entitled to payment of the retainer pay withheld on the 
basis of Steelman v. United States, Ct. Cl. No. 24-60, decided June 7, 1963, the 
plaintiff, a Regular Navy retired enlisted man, having been denied entitlement to 
receive retired pay and disability compensation on a basis other than the Mul- 
holland case; therefore, nothing stated with respect to Mulholland may be ac- 
cepted as furnishing a basis for modifying 38 Comp. Gen. 243. 


Officers and Employees—Death or Injury—Disability Compensa- 
tion and Military Retired Pay 


A proposed administrative procedure to simplify handling the withholding of 
retired or retainer pay for periods a former member of the uniformed services 
received disability compensation as a civilian employee of the Federal Govern- 
ment under the Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
751, by continuing to pay the retired or retainer pay, and to deduct such payments 
from the disability compensation awarded, paying only the difference as disability 
compensation, does not satisfy the requirements of 5 U.S.C. 751 that an employee 
in receipt of disability compensation “shall not receive from the United States 
any salary, pay, or remuneration whatsoever except in return for services actu- 
ally performed,” and the proposed procedure, suggesting dual payments, appears 
to come within the statutory prohibition. 


bi ae M. L. Conner, Department of the Navy, April 28, 
964: 


By second indorsement dated March 23, 1964, the Comptroller of 
the Navy forwarded your letter of February 4, 1964, requesting an 
advance decision whether Raleigh E. Nelson, Jr., 207 06 05, is en- 
titled to payments of retainer pay as a Fleet reservist concurrently 
with Federal employees’ compensation after December 31, 1952. The 
request was assigned submission No. DO-N-753 by the Department of 
Defense Military Pay and Allowance Committee. 

It is reported that Mr. Nelson was transferred to the Fleet Reserve, 
Class F-6, on June 9, 1952, and retained on active duty through 
March 29, 1957. He was placed on the Regular Navy retired list on 
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January 1, 1960, by reason of completion of 30 years’ active and inac- 
tive service. His retainer pay as a transferred Fleet reservist was 
withheld by the Department of the Navy for certain periods from 
August 26, 1958, through December 31, 1959, during which periods 
he received disability compensation as a civilian employee of the Gov- 
ernment under the provisions of the Federal Employees’ Compensa- 
tion Act of September 7, 1916, Ch. 458, 39 Stat. 742, 5 U.S.C. 751, as 
amended. 

A civilian Government employee’s right to disability compensation 
on account of an injury suffered in line of duty is governed by the 
Federal Employees’ Compensation Act. Section 7(a) of that act, as 
amended, 5 U.S.C. 757(a), provides in pertinent part as follows: 


(a) As long as the employee is in receipt of compensation under sections 
751-756, 757-781, 783-791 and 793 of this title, or, if he has been paid a lump 
sum in commutation of installment payments, until the expiration of the period 
during which such installment payments would have continued, he shall not 
receive from the United States any salary,.pay, or remuneration whatsoever 
except in return for services actually performed, and except pensions for service 
in the Army or Navy of the United States * * *. 


It has long been held by the accounting officers of the Government 
that disability compensation payments under the Federal Employees’ 
Compensation Act may not be made to a person concurrently with 
the payment of military or naval retainer or retired pay in the absence 
of a specific statute so providing. However, in the case of Mulholland 
v. United States, 139 Ct. Cl. 507 (1957), the Court of Claims held that 
a member of the Fleet Reserve may receive retainer pay concurrently 
with employees’ disability compensation because (1) section 4 of the 
Naval Reserve Act of 1938, Ch. 690, 52 Stat. 1176, 34 U.S.C. 853(b) 
(1946 Ed.), made the prohibition contained in section 7(a) of the 
Federal Employees’ Compensation Act inapplicable to members of 
the Naval Reserve (which then included the Fleet Reserve), and 
because (2) the Fleet Reserve retainer pay is paid in part for readiness 
to render service when called upon and, to that extent, is paid “in 
return for services actually performed” within the meaning of the 
Federal Employees’ Compensation Act. 

In our decision of September 25, 1958, 38 Comp. Gen. 243, we said 
that we would follow the decision in the Mudholland case for periods 
before 1953, it being noted that section 4 of the Naval Reserve Act 
of 1938 was repealed by section 803 of the Armed Forces Reserve 
Act of 1952, Ch. 608, 66 Stat. 505, 34 U.S.C. 854 note, effective Jan- 
uary 1, 1953, and that thereafter the Fleet Reserve ceased to be a 
part of the Naval Reserve and became a part of the Regular Navy. 
It appears that, therefore, the withholding of Mr. Nelson’s retainer 
pay by the Navy because of his receipt of disability compensation as 
a civilian employee was in accordance with our decision of Septem- 
ber 25, 1958. 
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Concerning the case of Steelman v. United States, Ct. Cl. No. 24-60, 
decided June 7, 1963, the sole question presented was whether a Regu- 
lar Navy retired enlisted man was entitled to receive retired pay and 
clisability compensation. Since the decision against the plaintiff was 
not based on the Mulholland case, nothing stated in such decision with 
respect to that case may be accepted as furnishing a basis for modify- 
ing our decision of September 25, 1958. Accordingly, your question 
is answered in the negative. 

.In forwarding your letter here, the Comptroller of the Navy fur- 
nished supplemental matter for consideration with a view to simpli- 
fying the handling of these cases. In his communication the Navy 
Comptroller states that the administrative difficulties could be mini- 
mized if the Navy need only advise the Bureau of Employees’ Com- 
pensation as to the rate and amount of the member’s retired or re- 
tainer pay. It is reported that this rate is almost invariably less than 
the rate of the disability compensation and that, therefore, deduction 
of the amount of retired or retainer pay received or receivable from 
the amount of allowable disability compensation would establish a 
much simpler administrative procedure, provided it is free from ob- 
jection on legal grounds. A decision is requested as to whether such 
procedure satisfies the requirements of the pertinent law. 

Under the above-quoted provisions of law, an employee who is in 
receipt of disability compensation may not receive from the United 
States “any salary, pay, or remuneration whatsoever” except in return 
for services actually performed and except pensions for service in the 
Army or Navy of the United States. As understood by us, the pro- 
posed administrative procedure contemplates the continued payment 
of retired or retainer pay despite an award of disability compensation, 
ulthough payment of such compensation would be at a reduced rate 
representing the difference between the amount awarded and the re- 
tired or retainer pay. Thus viewed, the proposed procedure suggests 
dual payments which appear to come within the statutory prohibition. 
The retired or retainer pay may not be regarded as being in the nature 
of the disability compensation replaced by such pay, since we know of 
no statutory authority for thus subjecting Department of the Navy 
uppropriations to payment of disability compensation. Accordingly, 
the proposed administrative procedure does not, in our view, satisfy 
the requirements of law. 

[B-153804] 


Appropriations—Availability—Construction, Etc.—Improvements 
on Leased Property 


The construction of curbs, gutters and sidewalks along the boundary of property 
leased by the United States Government from Utah State University of Agri- 
culture and Applied Science for erection of a forest service laboratory under a 





706 DECISIONS OF THE COMPTROLLER GENERAL [43 


99-year lease may be regarded as construction on property which is in possession 
of the Government so as to come within the meaning of “Government-owned” 
property in section 9 of the act of October 238, 1962, 16 U.S.C. 555b, which makes 
Forest Service funds available for assessments by governmental units for con- 
struction of sidewalks, curbs, or street paving along the boundary of Govern 
ment-owned property, and, therefore, the cost of constructing curbs, gutters and 
sidewalks on the leased property by Utah State University, which is an agency 
of the State of Utah, may be regarded as a State assessment and reimbursable 
under the act of October 23, 1962. 


To the Secretary of Agriculture, April 29, 1964: 


By letter dated March 23, 1964, the Administrative Assistant Sec- 
retary requested our decision as to the availability of funds appro- 
priated to the Forest Service for the expense of constructing a con- 
crete curb, gutter, and sidewalk along the boundary of a leased site. 

The facts giving rise to this matter are reported here as follows. A 
site tract was leased from Utah State University of Agriculture and 
Applied Science for the purpose of erecting a Forestry Sciences 
Laboratory on the University’s campus at Logan, Utah. This Uni- 
versity is an instrumentality of the State of Utah. See section 53-32-1, 
et seqg., of the Utah Code Annotated, 1953. Erection of this 
building on leased premises is authorized by section 1 of the act of 
April 24, 1950, Ch. 97, 64 Stat. 83, 16 U.S.C. 571c. The lease, ob- 
tained for the nominal amount of $1, is for a 99-year period extending 
from October 1, 1962, to September 30, 2061. It is stated that full 
utilization of the leased site and improvements to be placed thereon 
is—because of practical, sanitary and aesthetic reasons—dependent 
upon the construction of a concrete curb, gutter, and sidewalk along 
the site boundary. It is further stated that the University has or 
will construct sidewalks, curbs, and gutters along the boundary of 
sites upon which it has structures. Presumably such structures are 
or will be adjacent to the Forestry Sciences Laboratory. 

In support of the position that the Forest Service has authority 
to pay for these property improvements, the submission cites section 9 
of the act of October 23, 1962, Public Law 87-869, 76 Stat. 1157, 16 
U.S.C. 555b (Supp. IV). That section reads as follows: 


Funds available to the Forest Service shall be available for expenses of, or 
payment of assessment for, construction of sidewalks, curbs, or street paving 
along the boundary of Government-owned residential or otherwise improved lots. 


It is suggested that the use of the phrase “government-owned” in the 
quoted language did not intend to restrict such improvements to those 
cases where the Government owned the fee. 

There is adequate case law for the proposition that the word “own” 
or its derivatives, has no precise or definite meaning and that it must 
be examined in its context and setting to determine the meaning 
intended. When used in a statute the object sought by the statute is 
of course determinative. See Blumenfield v. United States, 306 F. 2d 
892, 900 (8th Cire. 1962). See also 73 C. J. S., Property, sec. 
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13(2) (b), p. 184; 42 Am. Jur., Property, sec. 37, p. 214 and the an- 
notations collected at 2 ALR 778 and 95 ALR 1085. The property is 
in the possession of the Government under the terms of a 99-year 
lease. Whatever may be the status of the property at the termination 
of the lease, the Government at the present time may be considered 
as having ownership of the property. 

There remains for consideration however the question of whether 
section 9 of Public Law 87-869 can be used as authority for incurring 
the expenses of these improvements. We are not unmindful of the 
fact that the legislative history of that section shows that its purpose 
was to afford the Forest Service the legal right to honor assessments 
for such improvements made by local governmental units in appro- 
piate cases or—alternatively—to incur expenses in the construction of 
such improvements in lieu of having them made by local governments 
with resulting assessments. See S. Rept. No. 1803, 87th Cong., 2d 
Sess. 2, 7; H. Rept. No. 2377, 87th Cong., 2d Sess. 3, 8 and Hearings 
before the Subcommittee on Forests of the Committee on Agriculture, 
House of Representatives, on H.R. 12434, 87th Cong., 2d Sess. 95, 108. 
In this particular case it would be Utah State University rather than 
Logan, Utah, the local government, that would construct and seek 
reimbursement but for the Forest Service making its own improve- 
ments. 

While, as pointed out, the legislative history shows that the primary 
purpose of section 9 of Public Law 87-869 was to afford the right to 
pay city assessments, the same legislative history makes it clear that 
decisions rendered by the Comptroller General necessitated the enact- 
ment of such legislation. See Hearings, supra, p. 108. Those de- 
cisions hold that absent specific authority, appropriated funds may 
not be used for the purpose of paying the expenses of or assessment 
for public improvements on nonfederally owned property. The de- 
cisions involved have included State as well as city improvements or 
assessments. See for example 32 Comp. Gen. 296 and 39 Comp. 
Gen. 388. 

Therefore, inasmuch as Utah State University is an agency of the 
State of Utah and the previous decisions of our Office that gave rise 
to the need for section 9 of Public Law 87-869 concerned State as well 
us city improvements and assessments, our Office will not object to 
the proposed expenditures. 


[B-153626] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Drawings, Samples, Etc. 


A bidder who under a readvertised invitation resubmitted the photographs 
held nonresponsive under the original invitation, although required by the terms 
of the invitation to submit new photographs, the original bid having been 
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changed, and who offered to comply with the specifications and the terms of 
the invitation, and in the event of being the low bidder to resubmit new 
photographs, has not met the requirements of the readvertised invitation, and 
the bidder’s failure to submit new photographs conforming to the rebidding on 
the procurement may not be waived as an informality, the information going 
to the responsiveness of the bid, and in the evaluation of bids under the 
readvertised invitation rejection of the bidder’s resubmitted bid, accompanied 
by the nonconforming photographs, was required. 


To the Administrator, General Services Administration, April 30, 
1964: 

Reference is made to letter dated March 30, 1964, from your General 
Counsel, furnishing a report on the protest of B. P. John Furniture 
Corporation concerning invitation for bids No. FPNFH-A-27161- 
RA-1-2-64. 

The Federal Supply Service originally issued on August 16, 1963, 
an invitation covering many furniture items. Difficulties were en- 
countered with respect to various categories of Danish Modern fur- 
niture which were bid upon only by B. P. John Furniture Corporation 
and Basic-Witz Furniture Industries, Incorporated. The invitation 
provided that award would be made only in the aggregate for all 
Danish Modern furniture items and the line drawings which formed 
a part of the invitation showed mitered joints at the corners. 

B. P. John’s bid on the Danish Modern furniture items was non- 
responsive for failure to comply with minimum size requirements as 
to certain items. The Basic-Witz bid was nonresponsive because it 
did not bid on all items. Also the photographs submitted with 
Basic-Witz’s bid showed that certain joints were not mitered. Since 
neither of the bids received in response to this first invitation was 
responsive the requirement was readvertised on December 11, 1963, 
for opening on January 2, 1964. 

The second invitation contained a cover sheet specifically cautioning 
bidders that the one overall aggregate group applicable to the Danish 
Modern furniture in the first invitation was split into four separate 
aggregate groups for award purposes. It was also stated that mitered 
joints at the corners as depicted in the line drawings were required 
and that “Failure to comply will require rejection of the bid.” It 
was further provided: “Where there is no change from the previous 
offer, new photographs, wood and fabric samples need not be sub- 
mitted. Bidder should so state by letter if he is resubmitting photo- 
graphs, wood and fabric samples submitted with original invitation.” 

The Special Provisions of both the first and second invitation con- 
tain a paragraph which has been a part of this type of invitation for 
a number of years, and which in the case of the second invitation, 
reads as follows: 


8. PHOTOGRAPHS.—Bidders shall submit with their bids photographs of 


the items being offered, except where there is no change from the previous offer, 
bidder may use the same photographs as a resubmit for bid purposes provided the 
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bidder clearly states in his bid that this is in fact his intention. Subitems com- 
prising fabrics are not considered as an “item”. Illustrations, line drawings, 
sketches, or photographs of photographs will not be acceptable. These photo- 
graphs shall be in duplicate, 8 by 10 inch black and white glossy prints, of pro- 
fessional quality with sufficient contrast,-free from distracting shadows suitable 
for direct half-tone reproduction. The face of all photographs shall be free of 
any legend, identifying numbers or symbols, and incidental objects such as 
vases, clocks, books, etc., however, the reverse side shall show the (a) bidder’s 
name, and (b) invitation item number. Failure to submit photographs as 
described with bids will result in the rejection of the bid. The purpose for re- 
quiring submission of such photographs with the bid is to determine (1) the 
acceptability of the styles, designs, and details thereof of furniture being offered, 
and (2) to expedite printing and issuance of the schedule. 


In response to the second invitation B. P. John submitted a bid on 
all items of all four groups and the bid apparently is responsive in all 
respects. Basic-Witz submitted a bid only on the bedroom furniture 
group and is the low bidder as to price. A letter dated January 2, 
1964, accompanying its bid is, in part, as follows: 


In connection with this bid, we are resubmitting herewith the photographs sub- 
mitted with our bid on Inv. #FPNFH-A-27161-A opening September 17, 1963 
and confirm herewith that the top corners of the items bid upon are mitered as 
depicted in the line drawings and as requested by the terms of the invitation. 
These photographs are resubmitted in accordance with Provision 8 on page 5 of 
your new invitation clearly stating the change of our previous offer. 

We are bidding strictly in accordance with the governing specifications and are 
complying with all terms contained in the readvertised invitation. 

In the event we are low bidder and you find it necessary to submit a complete 
set of bid forms with new photographs, we shall be glad to submit same. 


There is no question that Basic-Witz has agreed in its bid to fur- 
nish mitered top corners on the items bid upon as depicted in the line 
drawings and as specifically required by the terms of the invitation. 
However, the bid does not meet the requirements of paragraph 8 in 
that the resubmitted photographs show that the corners of certain 
items are unmitered. The question thus presented is whether the fail- 
ure to comply with the requirements of paragraph 8 may be waived as 
a minor informality. 

In 36 Comp. Gen. 376 we recognized the right of the contracting 
agencies to require that bids be accompanied by certain kinds of infor- 
mation, which would include photographs. We stated in the cited 
case, at page 378, that where information is deemed essential the invita- 
tion should contain an affirmative statement to the effect that failure to 
conform will result in rejection of the bid. The concept has been 
expanded to the point that where designated information is by the 
terms of the invitation required to be submitted with the bid the 
inference arises that the information is regarded as material and fail- 
ure to conform requires the rejection of the bid. 39 Comp. Gen. 247, 
249. That rule, however, applies only where the information goes to 
the responsiveness of the bid. Where the information is intended to 
be used in determining the bidders’ responsibility, it may be changed 
subsequent to the bid opening without prejudice to consideration of 
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the bid even where the invitation warns that failure to conform may 
result in rejection of the bid. 39 Comp. Gen. 655; éd. 881. 

The requirement to submit photographs with the bid here involved 
clearly can not be considered as intended for the purpose of determin- 
ing the bidders’ responsibility. It is our understanding that some dif- 
ficulties were encountered in the past with bidders timely submitting 
acceptable photographs for the issuance of the schedule. It is under- 
stood that this was one of the primary purposes for the requirement 
that acceptable photographs of the item being offered be submitted 
with the bid and of course this is shown to be the case by the language 
of paragraph 8 of the invitation quoted above. In the case considered 
in B-144388, January 3, 1961, the bidder involved submitted under a 
similar provision photographs of photographs (half-tone reproduc- 
tions) of items shown in the Federal Supply Schedules and the ques- 
tion there involved was whether such photographs complied with the 
requirements. It was held that the photographs did comply since they 
were of professional quality, showed the style and design of the items 
offered, and were adequate for reproduction in the schedule although 
continuous tone photographs would have resulted in clearer reproduc- 
tions. However, the paragraph was later amended to specifically pro- 
hibit photographs of photographs, as does paragraph 8 of this invita- 
tion. Thus it appears to us that the clear intent of paragraph 8 is to 
make material the requirements that the photographs to be submitted 
with the bid reflect the items being offered and be such as could be 
used in issuance of the schedule. That the photograph requirement 
in paragraph 8 was intended to be a material requirement is evidenced 
by the specific provision in paragraph 8 that failure to submit with a 
bid a photograph as described “will result in the rejection of the bid.” 

It might be argued that the requirements of paragraph 8 are stricter 
than actually needed. If such be the case it is our opinion that the 
provision should be modified to reflect the actual needs of the Govern- 
ment with respect to photographs. It is doubtful that Basic-Witz, or 
any other bidder, was misled as they were aware of the provisions of 
paragraph 8 from prior experience. 

We believe that the bids here involved should be evaluated in ac- 
cordance with the clear language of the invitation including paragraph 
8. Accordingly, the failure of Basic-Witz to comply with the require- 
ments of paragraph 8 may not be waived as a minor informality and 
the bid should be declared nonresponsive to the specific requirements 
of the invitation. 

The papers submitted with the letter of March 30 are returned here- 
with. 
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[ B-149993 J 


Claims—Military Activities—Property Damage, Loss, Etc.—Inci- 
dent to Troops Maintaining Order 

The use and occupancy of premises at the University of Mississippi by Army 
troops pursuant to Presidential Proclamation 3497 and Executive Order No. 
11053 under which the troops were sent to maintain order, enforce orders of the 
United States courts and to remove obstructions to justice, is not an occupancy 
which established a landlord and tenant relationship under an implied lease for 
payment of claims for the fair rental value and for restoration of premises, but 
rather, such use and occupancy, which was based in part on the action or lack 
of action of State officials, is considered an incident to the exercise of the right of 
the Federal Government in the nature of a police power precluding right of 
recovery, and, therefore, claims based on such use and occupancy may not be 
allowed absent a judicial determination. 


To the Secretary of the Army, May 1, 1964: 


By second indorsement dated October 4, 1963, the Chief of Engi- 
neers, Department of the Army, forwarded to the General Accounting 
Office for direct settlement, pursuant to 31 U.S.C. 71, the claims for 
damages filed by the University of Mississippi, University, Mississippi, 
resulting from the use and occupancy of its premises by the Army 
during the period September 30, 1962, to May 20, 1963. 

While there are four claims of the University, only three of the 
claims have been submitted for settlement at this time. The total 
amount of these three claims is $104,544.90. The amount recom- 
mended for allowance is $66,913 and the University has agreed to 
accept this amount in full settlement of the three claims. 

The record indicates that Army troops occupied and used the prem- 
ises of the University under the authority of Presidential Proclama- 
tion 3497, 76 Stat. 1506, and Executive Order No. 11053, both issued by 
the President of the United States on September 30, 1962 (see 27 CFR 
9681, 9693). The Proclamation and Executive order recite that they 
were issued by the President pursuant to the authority vested in him 
by the Constitution and laws of the United States, including Chapter 
15 of Title 10 of the United States Code, particularly sections 332, 
333 and 334. The cited code sections provide as follows: 


§ 332. Use of militia and armed forces to enforce Federal authority. 


Whenever the President considers that unlawful obstructions, combinations, 
or assemblages, or rebellion against the authority of the United States, make 
it impracticable to enforce the laws of ihe United States in any State or Territory 
by the ordinary course of judicial proceedings, he may call into Federal service 
such of the militia of any State, and use such of the armed forces, as he considers 
necessary to enforce those laws or to suppress the rebellion. 


§ 333. Interference with State and Federal law. 

The President, by using the militia or the armed forces, or both, or by any 
other means, shall take such measures as he considers necessary to suppress, 
in a State, any insurrection, domestic violence, unlawful combination, or con- 
spiracy, if it— 

(1) so hinders the execution of the laws of that State, and of the United 
States within the State, that any part or class of its people is deprived of 
a right, privilege, immunity, or protection named in the Constitution and 
secured by law, and the constituted authorities of that State are unable, 
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fail, or refuse to protect that right, privilege, or immunity, or to give that 
protection ; or 


(2) opposes or obstructs the execution of the laws of the United States or 
impedes the course of justice under those laws. 


In any situation covered by clause (1), the State shall be considered to have 
denied the equal protection of the laws secured by the Constitution. 


§ 334. Proclamation to disperse. 

Whenever the President considers it necessary to use the militia or the armed 
forces under this chapter, he shall, by proclamation, immediately order the 
insurgents to disperse and retire peaceably to their abodes within a limited time. 

By the Executive order the Secretary of Defense was authorized 
and directed to take appropriate steps to enforce all orders of the 
United States District Court for the Southern District of Mississippi 
and the United States Court of Appeals for the Fifth Circuit, and to 
remove all obstructions of justice from the State of Mississippi. The 
Executive order also authorized the Secretary of Defense to call into 
active military service of the United States any and all units of the 
Army National Guard and the Air National Guard of the State of 
Mississippi. 

The record discloses that pursuant to the Executive order all mem- 
bers of the Mississippi National Guard were federalized and regular 
Army troops ordered into the area. Several thousands of troops were 
immediately ordered to duty on the campus of the University of 
Mississippi to establish and maintain order. The troops were quar- 
tered in tents over certain areas of the campus. Extensive armed 
patrols were maintained on a 24-hour basis. Army vehicles crossed 
over and parked on sodded areas of the campus, which resulted in 
extensive damage to these open areas. 

To bring these troops in and to support them, a considerable number 
of military aircraft made extensive use of the University’s airport. 
The type of aircraft consisted of C-47, C-130, C-54, C-123, C-124, 
BC-140 (jet star), and several helicopters of the type U6, L23A, and 
©C08/V2. Approximately 95 percent of the fixed wing aircraft were 
C-130’s. As the runway and taxiway of the airport were not designed 
to support the weight of aircraft of this nature, considerable cracking 
and rutting of the runway and taxiway resulted from the use thereof. 

We understand that the quartering and use of Army troops on the 
University property were without benefit of a verbal or written agree- 
ment with the University. The above facts and circumstances gave 
rise to the three claims forwarded for settlement as well as the one addi- 
tional claim. 

By letter dated December 19, 1963, the former General Counsel, 
Department of the Army, forwarded a “Memorandum of Law” on 
the jurisdictional questions involved in making payment of the claims. 
The former General Counsel states that the Memorandum concludes 
that the claims of the University may properly be settled by the 
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General Accounting Office under 31 U.S.C. 71, and that he agrees with 
that conclusion. 

The position is taken in the Memorandum that the claims of the 
University have their origin in contract and, therefore, are not cogniz- 
able under the Military Claims Act (10 U.S.C. 2733), but are properly 
for settlement by this Office under 31 U.S.C. 71. Also, the view is 
expressed that the claims of the University are not claims for damages 
incident to noncombat activities of the Army. 

We do not agree that the claims are not cognizable under 10 U.S.C. 
2733, or that such claims are not claims arising incident to noncombat 
activities of the Army. In this connection we note that your Depart- 
ment has settled at least eight claims arising incident to the activities 
of the Army acting under the authority contained in the above-cited 
Executive order. Several of those claims were claims for land damages 
incident to troop bivouac. We see no significant distinction between 
those claims and the instant claims for purposes of consideration under 
10 U.S.C. 2733. However, assuming arguendo that the General Ac- 
counting Office has authority to consider the claims under 31 U.S.C. 71, 
we are of the opinion that allowance of the claims by our Office would 
not be warranted for the reasons hereinafter stated. 

It is stated in the Memorandum that the claims as asserted by the 
University are for the fair rental value of a certain part of its premises 
occupied by the Army and for damages to other parts of its premises 
incident to their use and occupancy. It is contended that these claims 
are the type of claims of which the courts have taken cognizance and on 
which they have given relief. 

It is also stated in the Memorandum that at the time of its occupancy 
of parts of the premises of the University, the Army had no title to 
such premises nor any other right or interest therein and that the Army 
could not and would not make any such claim. It is further stated 
that all the Army would claim is that its occupancy under the circum- 
stances was proper and not wrongful and that the University does 
not assert that the Army’s occupancy was wrongful or unlawful con- 
duct. The Memorandum discloses that the University’s claim is 
merely that, having occupied premises of the University in which it 
had no right, title, or interest, the Army, as anyone else under similar 
circumstances, must pay the University the fair rental value thereof 
and restore the premises to their original condition, fair wear and 
tear excepted. 

The Memorandum discloses that the damage claims are claims for 
the amounts reasonably necessary to restore the premises to the condi- 
tion they were in prior to their occupancy by the Army. It is con- 
tended therein that as an incident of the relationship of landlord and 
tenant, although arising from the occupancy of another’s premises 
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without a lease, the occupant is under an implied obligation to return 
the premises in the same condition they were in when occupancy be- 
gan, fair wear and tear thereof excepted. The view is expressed that 
this implied obligation is contractual in nature and for a breach 
thereof an action lies. 

It is clear from the Memorandum that your Department is of the 
view that the University’s claims are for settlement by this Office under 
31 U.S.C. 71 on the basis that there was an implied contract of lease 
between the University of Mississippi and the United States for the 
use and occupation by Federal troops of the property of the Univer- 
sity. In other words it is contended that a landlord and tenant rela- 
tionship existed in fact between the University of Mississippi and the 
United States. 

The University of Mississippi is one of the “state institutions of 
higher learning” of the State of Mississippi. Section 6719, Mississippi 
Code, 1942, Annotated, Recompiled, Volume 5—1952. While the 
board of trustees of the State institutions of higher learning, ap- 
pointed by the Governor, with the consent of the Mississippi Senate, is 
vested with the management and control of the University of Missis- 
sippi, as well as all other State institutions of ltigher learning, the Uni- 
versity was established by the State and is an instrumentality of the 
State. 

There is nothing in the record before us to indicate that the United 
States contemplated paying rent for the use and occupancy of the 
property in question. The “Findings” in the “Report of Claims Of- 
ticer” of your Department discloses that Federal troops were “ordered 
to duty on the campus of the University of Mississippi to establish 
and maintain order.” Further, there is nothing in the record to indi- 
cate that the Federal troops occupied and used the University prop- 
erty with the consent or permission of either the responsible State or 
University officials. To the contrary, it is our understanding that 
State officials were opposed to Federal troops using and occupying the 
University property. Also, the Presidential Proclamation and Exec- 
utive order indicate that obstruction of the courts’ orders was con- 
sidered to be due to the actions of the Governor of Mississippi, certain 
law enforcement officers, other officials of the State and other indi- 
viduals. Thus, it appears that the decision to call out Federal troops 
and to use and occupy University property was based in part on the 
action, or lack of action, as the case may be, of responsible State offi- 
cials. It is not apparent from the circumstances of the occupancy of 
the University property, as indicated by the text of the Presidential 
Proclamation and Executive order, that such occupancy supports an 
intent to establish a landlord and tenant relationship. Nor can we 
reconcile the existence of any such intent with the reported opposition 
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of State officials to the use and occupancy of University property, their 
attributed responsibility for conditions necessitating the use, and the 
Secretary of Defense’s instructions to take all appropriate steps to 
enforce all orders of certain United States Courts and to remove all 
obstructions of justice in the State of Mississippi and to use such of 
the Armed Forces of the United States as he may deem necessary. 

On the contrary, it seems to us that if the order under which the 
Military acted was legal and proper (and we do not question its valid- 
ity) then the use and occupancy of University property was incident 
to the exercise of a paramount right of the Federal Government in the 
nature of a police power, for which the party against whom the action 
was aimed has no right of recovery. See Yranco-/talian Packing Co. 
v. United States, 130 Ct. Cl. 736, 745, 746. 

The facts in the court cases cited in the Memorandum in support of 
payment of the claims are clearly distinguishable from those present 
in the instant case in that in none of the cases cited was there involved 
the exercise of a right of the Federal Government of the type involved 
here. In our opinion it is at best doubtful that the claims of the Uni- 
versity are allowable on the basis of an implied contract (lease) be- 
tween the United States and the University. There is present here 
the use and occupancy of University property under circumstances 
which, so far as we are aware, are novel and unprecedented. Under 
the circumstances we are of the opinion that we would not be war- 
ranted in allowing such claims against the Government based on such 
use and occupancy absent a judicial determination in the matter. See 
Longwill v. United States, 17 Ct. Cl. 228, 291; Charles v. United States, 
19 id, 316, 319. 

The claims are returned for such further action as you may deem 
appropriate. 


[ B-153843 J 


Military Personnel—Record Correction—Discharge Change as En- 
titlement to Pay, Ete. 


A correction of military records, pursuant to 10 U.S.C. 1552, changing the status 
of an enlisted member of the uniformed services from discharged with severance 
pay for physical disability to placement of his name on the Temporary Disability 
Retired List does not permit the measuring of the 1-year period of the member’s 
entitlement to mileage for personal travel and transportation of dependents and 
household effects to home of selection from the date he was notified of the cor- 
rection of his records, paragraphs 4158—1a, 7012-la and 8260-1 of the Joint Travel 
Regulations authorizing travel and transportation allowances whether a member 
is retired for physical disability or placed on a temporary disability retired list, 
the records correction provided no new or additional benefit to toll the running 
of or affect the measuring of the member’s 1-year period of entitlement; how- 
ever, had his entitlement at time of discharge been to a home of record, the 
correction of his military records would have permitted him to select a home 
and to be paid travel and transportation allowances within 1 year from the date 
he was notified of the record correction. 
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To the Secretary of the Navy, May 4, 1964: 


By letter dated April 13, 1964, the Per Diem, Travel and Transporta- 
tion Allowance Committee forwarded letter of April 10, 1964, from the 
Under Secretary of the Navy, requesting an advance decision as to 
whether Staff Sergeant Melvin Read, USMC, retired, who was dis- 
charged with severance pay on September 28, 1960, would be entitled 
to mileage for personal travel and transportation of dependents and 
household effects to a home of selection incident to a correction of his 
military records in 1964 to show that he was retired for physical dis- 
ability. The request has been assigned PDTATAC Control No. 64-11. 

In his letter the Under Secretary states that Sergeant Read was 
discharged with severance pay on September 28, 1960, by reason of 
physical disability after 8 years and 4 days of service. He also states 
that under paragraphs 4158-la, 7012-la and 8260-1 of the Joint 
Travel Regulations the member was then entitled to mileage for per- 
sonal travel and transportation of dependents and household goods 
to a home of selection incident to such discharge. However, he says 
Sergeant Read did not avail himself of his entitlement under these 
regulations. The Under Secretary states further that since Sergeant 
Read did not move to another location and establish a home there 
within the 1-year period subsequent to the termination of his active 
duty, September 28, 1960, and since the extension of the 1-year limita- 
tion because of prolonged hospitalization or medical treatment as pro- 
vided in the Joint Travel Regulations does not appear to be applicable, 
doubt exists that the correction of records from one status to another, 
both of which provide for movement to a selected home, serves to ex- 
tend the period of entitlement to travel toa selected home. He there- 
fore requests a decision on each of the following questions: 


1. May S/Sgt Read, under the conditions enumerated above, be permitted 
travel and transportation entitlements under pars. 4158—1la, 7012-1a, and 8260-1. 
Joint Travel Regulations, measuring the “one-year period” from the date he was 
notified of the correction of his records? 

2. Would your reply be different in the event that his entitlement on date of 
original discharge was to a home of record? If affirmative, an explanation of 
the difference is also requested. 

By letter of March 24, 1964, Representative Howard W. Smith trans- 
mitted a letter from Sergeant Read, relative to his claim for travel 
and transportation allowances, together with copies of letters to the 
member from the Board for Correction of Naval Records, dated Feb- 
ruary 27, 1964, and from the Commandant of the Marine Corps dated 
March 11, 1964, which notified the member that his naval record had 
been corrected effective February 27, 1964, to show that his name was 
placed on the Temporary Disability Retired List as of September 29, 
1960, instead of his being discharged with severance pay on Septem- 
ber 28, 1960, by reason of physical disability. 
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Under the provisions of 10 U.S.C. 1552 the Secretary of a military 
department, acting through a board, may correct any military record 
of that department when he considers it necessary to correct an error 
or remove an injustice. Subparagraph (c) thereof provides in perti- 
nent part that the department concerned may pay from applicable 
current appropriations a claim for loss of pay, allowances, compensa- 
tion, emoluments or other pecuniary benefits if, as a result of correct- 
ing a record, the amount is found to be due the claimant on account 
of his service in the Army, Navy, Air Force, Marine Corps or Coast 
Guard, as the case may be. Sections 404(c) and 406(g) of Title 37 
of the United States Code provide in pertinent part that, under uni- 
form regulations prescribed by the Secretaries concerned, a member 
who is retired for physical disability, or placed on the temporary 
disability list, or, immediately following at least 8 years of continuous 
active duty with no single break therein of more than 90 days, is dis- 
charged with severance pay, may select his home for the purpose of 
travel and transportation allowances authorized in section 404(a) and 
also is entitled to transportation of dependents and household effects 
to the home selected under 37 U.S.C. 404(c). Similar provisions were 
formerly contained in 37 U.S.C. 253, which was in effect on Septem- 
ber 28, 1960, when the member was discharged. Paragraphs 4158-la, 
7012-la and 8260-1 of the Joint Travel Regulations, promulgated 
pursuant to the authority contained in 37 U.S.C. 404 and 406, provide 
in pertinent part that a member may select his home and receive travel 
allowance and transportation of dependents and household goods 
thereto, when he is retired for physical disability or placed on the 
temporary disability retired list (without regard to length of service) 
or, immediately following at least 8 years of continuous active duty 
(with no single break therein of more than 90 days), is discharged 
with severance pay. Except when such member was undergoing hos- 
pitalization or medical treatment at Government expense on the date 
of termination of active duty the travel of the member and transporta- 
tion of his dependents and household goods must be completed within 
1 year after termination of active duty. Paragraphs 4158-2, 7012-2 
and 8260-4 of the regulations provide that where a member is under- 
going such hospitalization or medical treatment on the date of ter- 
mination of active duty he may select a home, travel thereto, and trans- 
port his dependents and household goods to the selected place within 
1 year after date of discharge from the hospital or termination of medi- 
cal treatment or 2 years after date of termination of active duty, 
whichever is earlier. Further extension of this time limit may be 
approved by the Secretary of the service concerned or his designated 
representative. 
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It is well settled that a» member of the uniformed services whose 
military record is corrected pursuant to 10 U.S.C. 1552 becomes en- 
titled under subsection (c) thereof to pay, allowances or other bene- 
fits which are due on the basis of the facts as shown in the correction. 
The member’s rights are determined under applicable law and regu- 
lations in the same manner as if his original records had shown the 
information contained in the corrected records. See 40 Comp. Gen. 
502-504 and B-150999, dated April 16, 1963, 42 Comp. Gen. 582. In 
this case, had the original records shown the information contained in 
the corrected records, Sergeant Read would have been entitled on Sep- 
tember 28, 1960, to select his home and receive travel allowances for 
his travel and transportation of dependents and household effects 
thereto. However, the member had this entitlement prior to the cor- 
rection of his records by virtue of his discharge on September 28, 1960, 
with severance pay, since he had over 8 years’ continuous active service 
at that time. Therefore, the correction of the member’s records on 
February 27, 1964, provided no new or additional benefits with respect 
to such travel and transportation allowances that he did not have on 
September 28, 1960, and consequently it did not toll the running of, 
or otherwise affect the measuring of, the “one-year period” from Sep- 
tember 28, 1960, the date his active duty status was terminated. See 
Haislip, et al. v. United States, 152 Ct. Cl. 339. The Under Secretary 
indicates that he does not come within the provisions of the regulations 
with respect to an extension of the 1-year limitation because of pro- 
longed hospitalization or medical treatment. Therefore, since Ser- 
geant Read did not select his home, travel thereto, and move his de- 
pendents and household effects to such selected home within 1 year 
from September 28, 1960, there is no authority for payment of mileage 
for personal travel and transportation allowances for the movement 
of his dependents and household effects to a selected place incident to 
the correction of his records. The first question is answered accord- 
ingly. 

With respect to the second question, if Sergeant Read’s entitlement 
to travel and transportation allowances on date of original discharge 
had been to a home of record rather than a home of selection then, 
for the reasons stated above, the corrected record would have entitled 
the member to select his home and he would have been entitled to 
mileage for personal travel and transportation allowances for the 
movement of his dependents and household effects to the home of 
selection within 1 year from the date he was notified of the correction 
of his records, a right which the question assumes he did not have at 
the date of original discharge. Any amount paid for travel and trans- 
portation to the home of record would be for deduction from the 
amount otherwise due incident to the selection of a home. 
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[ B-153772 J 


Pay—Retired—Annuity Elections for Dependents—Cost Deduc- 
tions—Constructive Service Effect 


The cost of the annuity elected under the Retired Serviceman’s Family Pro- 
tection Plan, 10 U.S.C. 1431-1446, by an Air Force major appointed under the 
act of December 28, 1945 is for computation on the basis of his disability retire- 
ment under 10 U.S.C. 1201 and 1372—service of at least 18 but less than 20 years 
for basic pay purposes—notwithstanding the officer prior to disability retirement 
had been credited with constructive service pursuant to the 1945 act and con- 
sidered for mandatory retirement under 10 U.S.C. 8913, and the law under which 
a member retires governing his retired status and determining his rights and 
obligations, the officer retired for physical disability and not eliminated from 
the service is subject to the annuity cost table prescribed for persons retired 
for disability with at least 18 but less than 20 years’ service, and the counting 
of constructive service for basic pay purposes not being authorized, the officer’s 
constructive service may not be used to reduce the monthly rate of the annuity 
cost to him. 


To Major J. H. Webb, Department of the Air Force, May 5, 1964: 


Further reference is made to your letter dated February 17, 1964, 
requesting an advance decision on the propriety for payment of a 
voucher for $187.74 in favor of Major Norman P. Huard, USAF, 
retired, representing the difference in cost deductions between $59.77 
and $38.91 a month made from his retired pay for the period March 1 
to November 30, 1963, for the purchase of the annuity he elected 
under the Retired Serviceman’s Family Protection Plan. Your letter 
was forwarded by letter dated March 19, 1964, of the Directorate of 
Accounting and Finance and was approved for submission by the De- 
partment of Defense Military Pay and Allowance Committee as Air 
Force Request No. 754. 

The following are the pertinent facts as reported by you. Major 
Huard retired December 21, 1961, under the provisions of 10 U.S.C. 
1201 and 1372 with 30 percent disability. At that time he had com- 
pleted 19 years, 8 months and 29 days’ service for basic pay purposes. 
It appears that he was appointed in the Regular Air Force under 
the provisions of the act of December 28, 1945, Ch. 601, 59 Stat. 663, 
10 U.S. Code 505 (1946 Ed.). On the basis of the constructive service 
credited to him under sections 5 and 7 of that act, 10 U.S. Code 505c 
and 552c¢ (1946 Ed.), respectively, for the purpose of determining his 
grade and eligibility for promotion, he had over 21 years of actual 
and constructive service for retirement when he was informed in June 
1961 that he would be processed for mandatory retirement. During 
the course of such processing he was found to be 30 percent disabled 
and he was retired for disability with retirement pay computed on 
the basis of 214 percent of the years of service credited to him under 
10 U.S.C. 1208 times his monthly basic pay. His actual and construc- 
tive service at the time of retirement was 21 years, 6 months and 21 
days. 
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Major Huard on October 14, 1959, elected options 1 and 4 with 
annuity payable at one-half of his reduced retired pay under the Re- 
tired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. 
Cost of coverage was computed on the factor used for over 20 years 
for basic pay purposes established at $38.91. However, effective 
March 1, 1963, deductions were established at the monthly rate of 
$59.77 based on the factor of over 17 and less than 20 years and the 
officer was determined to be indebted in the amount of $298.30 for 
underdeductions of annuity cost from December 22, 1961. 

Major Huard has protested this action on the basis that under the 
facts of his case the annuity cost should be computed as though he had 
over 20 years of service, since by reason of the constructive service 
credited upon his appointment in the Regular Air Force, he was being 
considered for mandatory retirement as an officer with over 20 years’ 
service under 10 U.S.C. 8913, at the time of his retirement for dis- 
ability. Although the Chief Actuary has ruled in favor of the officer, 
you state that some doubt exists as to whether the cost should be based 
on mandatory retirement with over 20 years of service or disability 
retirement with less than 20 years of service for basic pay purposes. 

Paragraph 2, section I of DOD Pamphlet 6-18, April 1962, provides 
in pertinent part as follows: 

2. Selection of Applicable Cost Table 

Always insure that the proper Cost Table is used, since one of three Cost 
Tables will be used for retirements on or after 4 October 1961. These tables, 
in the order in which they appear in this publication, are identified as follows: 

a. COST TABLE A. Retirement on or After 4 October 1961 With 20 or 
More Completed Years of Service for Pay Purposes. This table is used for 
members who retire on or after 4-October 1961 and have at least 20 completed 
years of service for pay purposes. 

Exception: This table is also used for individuals who have less than 20 
years of service for pay purposes, but who are retired for reasons other than 
physical disability. Hzrample: Navy personnel transferred to the Fleet 
Reserve upon completion of 19 years and 6 months of service, and Army and 


Air Force personnel retired with credit for 20 or more years of constructive 
service. 


b. COST TABLE B. Disability Retirement on or After 4 October 1961 
With at Least 18 But Less Than 20 Completed Years of Service for Pay 
Purposes. This table is applicable to persons who have completed at least 
18 but less than 20 years of service for pay purposes, and are retired by 
reason of physical disability. : 

It is the law under which a member is retired which governs his 
retired status and determines his rights and obligations. Although 
Major Huard was a “deferred officer” who had failed of selection for 
promotion and was being processed for elimination from the service 
at the time his disability was discovered, he was not so eliminated but 
instead was retired for disability. His retired pay is being paid on 
the basis of the active duty pay of a major with over 18 years of service 
and he is receiving the benefit of his constructive service solely by 
virtue of the provisions of 10 U.S.C. 1401 and 1208 which permit him 
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credit for “The service that he is considered to have for the purpose 
of separation or mandatory elimination from the active list” in deter- 
mining the percentage multiplier used in computing his retired pay. 
There appears to be no language in the act of December 28, 1945, which 
permits the counting of the constructive service there authorized, for 
basic pay purposes. See 25 Comp. Gen. 718. As Major Huard has 
completed at least 18 but less than 20 years of service for pay purposes 
and has been retired for physical disability, the applicable cost table 
to be used in computing the reduction of his retired pay for the purpose 
of his elected annuity is Cost Table B. 

Accordingly, no authority exists for refund of the difference in cost 
deductions for the period March 1 through November 30, 1963, and 
the voucher will be retained here. It is assumed that appropriate 
steps will be taken to collect the additional amount which should have 
been deducted from the officer’s retired pay for the period December 22, 
1961, to February 28, 1963. 


[ B-145607 J 


Taxes—State—Sales—lIllinois 


A contractor required to pay the Illinois Retailers’ Occupation tax on sales to 
the United States prior to Navy instructions not to pay the tax, or if required to 
do so, to pay under protest, may not be denied reimbursement on the basis of a 
subsequent judicial determinatiqn that the taxing statute was invalid, and the 
amount of the tax refunded to the contractor, reported by the Department of 
the Navy to the Justice Department, will be considered in negotiations with the 
State of Illinois to effect settlement of the tax claims that have resulted from 
the Olin Mathieson holding (202 F. Supp. 757, affirmed 371 U.S. 21) that the 
Illinois Retailers’ Occupation tax as applied to sales to the United States from 
August 1, 1953 to August 1, 1961, is unconstitutional. 


To the Secretary of the Navy, May 6, 1964: 


Reference is made to letter dated April 20, 1964, from the Assistant 
Secretary of the Navy (Installations and Logistics) requesting ow 
decision as to the propriety of reimbursing the Admiral Corporation 
of Chicago, Illinois, for Illinois Retailers’ Occupation taxes paid in 
connection with the performance of certain Navy contracts. 

The Assistant Secretary states that the sum claimed is $102,169.16 
which, according to Admiral, was paid with respect to the following 
Navy contracts in the amounts indicated : 

Contract No. Tax Amount Paid 
NOas 55-629 $28, 740. 50 
NOas 55-865 3, 663. 77 
NOas 56-821 26, 442. 71 
NOas 57-756 39, 736. 19 
NObsr 64678 3, 585. 99 


$102, 169. 16 
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He also says that the contracts were performed during the period 
between 1955 and 1959; that Admiral has advised that the taxes were 
paid to the State of Illinois on June 10, 1960, and that subsequent 
thereto, pursuant to instructions of the contracting officer, it filed 
claims for credit; and that copies of these claims have been filed with 
the Department of the Navy. 

As a result of the Olin Mathieson case (202 F. Supp. 757, affirmed 
371 U.S. 21), which held that the Illinois Retailers’ Occupation Tax 
Act, as applied to sales to the United States between 1953 and August 1, 
1961, was unconstitutional because of its discriminatory provisions, 
the Department of Justice is endeavoring to negotiate an overall settle- 
ment with the State of Illinois of the respective tax claims of the 
parties. In the event Admiral is reimbursed for the taxes claimed, it is 
stated that the Navy will notify the Justice Department so that the 
amount involved may be considered in its negotiations with the State. 

It appears that the Department of the Navy has endeavored to 
prevail upon Admiral to perfect its claim for credit directly with 
the State, but Admiral has refused to do this (although it has taken 
such action as necessary to protect its rights), and is pressing for reim- 
bursement from the United States under its contracts. It also appears 
that a representative of the Illinois Department of Revenue has in- 
dicated that no claims for credit will be allowed as a result of Olin 
Mathieson until negotiations between the State and the Department 
of Justice have been concluded. 

The contracts in question contain a tax clause similar to Article 10 
of Standard Form 32 (November 1949 edition) which prescribed gen- 
eral provisions for supply contracts. 

Paragraph (c) thereof provides that except as may be otherwise 
provided, the contract price does not include any State or local direct 
tax in effect on the contract date. Paragraph (d) provides that the 
Government agrees, upon request of the contractor, unless there exists 
no legal basis to sustain an exemption, to furnish evidence of exemp- 
tion with respect to any direct tax not included in the contract price, 
and that the contractor agrees, in the event of the refusal of the ap- 
plicable taxing authority to accept such evidence of exemption, 
promptly to notify the contracting officer of such refusal, to cause the 
tax in question to be paid in such manner as to preserve all rights to 
refund thereof, and if so directed by the contracting officer, to take 
all necessary action, in cooperation with and for the benefit of the 
Government, to secure a refund of such tax. 

Paragraph (e) provides that if any State or local government re- 
fuses to accept the evidence of exemption with respect to any direct 
tax excluded from the contract price, or if the Government does not 
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furnish evidence of exemption with respect thereto and the contractor 
is obliged to pay such tax, the contract price shall be correspondingly 
increased. 

It does not appear that Admiral had requested or tendered evidence 
of exemption prior to paying the taxes as of June 10, 1960. However, 
inasmuch as the General Accounting Office had taken the position that 
there was no legal basis to sustain an exemption with respect thereto 
(17 Comp. Gen. 863 and 20 id. 752), and since under the circumstances 
i. tax exemption would not have been granted even if timely applica- 
tion therefor had been made, such action standing alone would not be 
sufficient to defeat Admiral’s entitlement to reimbursement for taxes 
paid, if such entitlement were otherwise established. 39 Comp. Gen. 
432, 

It appears that in September of 1960, the Government obtained a 
temporary injunction against the State of Illinois with respect to the 
collection of the sales tax from Government contractors. On Feb- 
ruary 24, 1961, the State was permanently enjoined from collecting the 
tax on such sales (191 F. Supp. 723 (N.D. IIl., 1963) ) ; on November 9, 
1961, the Supreme Court vacated that judgment and remanded the 
case to the District Court for further consideration; on March 7, 
1962 (202 F. Supp. 757 (N.D. IIl., 1962) ), the District Court held that 
the tax, as applied to sales to the United States, was unconstitutional 
from August 1, 1953, to August 1, 1961, during which period the tax 
as applied to instrumentalities of the State of Illinois were exempt 
from the tax, while no such exemption was applicable to sales to the 
Federal Government. On October 15, 1962 (371 U.S. 21), the Su- 
preme Court affirmed without opinion the judgment of the District 
Court. 

The first Navy instructions regarding the validity of the Illinois 
Retailers’ Occupation Tax on sales to the United States were issued 
on November 7, 1960. Those instructions directed contracting officers 
to instruct Illinois contractors not to pay the tax, and if required to do 
so, to pay under protest. It will be noted that such instructions are 
not pertinent to the taxes in question, since they had been paid prior 
to November 1960. The pertinent instructions are the ones which 
were first issued in June 1961, requiring contractors to file claims for 
credit on taxes paid subsequent to December 31, 1957. It appears that 
Admiral Corporation has complied with such instructions. 

The issue therefore is whether a contractor who is otherwise entitled 
to be reimbursed for direct State sales taxes paid by him may be denied 
reimbursement therefor solely because, subsequent to such payment, 
it has been judicially determined that the State statute purportedly 
imposing the tax is unconstitutional. Doubt in the matter results 


758-984 O-65—48 
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from the following language appearing in 38 Comp. Gen. 624 which 
concerned a similar tax clause: 


* * * Article 19 provides, in effect, that the contract price will be increased 
in the amount of any direct tax the contractor is “obliged to and does pay.” We 
are of the view that under this contract provision the contractor must be legally 
obliged to pay such tax and not merely requested todo so. The contract may not 
be construed to comprehend reimbursement for a tag which is not lawfully ap- 
plicable to the contractor. * * *. [Italics supplied.] 

That case involved a New York corporation which paid the South 
Carolina sales tax under circumstances in which we held that the im- 
position of such tax would violate the commerce clause of the Consti- 
tution. Of particular significance there are the facts that the State 
did not make a specific request that the contractor pay the tax on the 
individual transaction in question, and that while the matter was not 
free of doubt the contractor paid the tax without requesting instruc- 
tions from the contracting officer or seeking exemption therefor from 
the State. Under the circumstances, that contractor clearly was not 
entitled to reimbursement. 

We have no doubt, however, with respect to that South Carolina case 
(38 Comp. Gen. 624), that if the State had specifically required the 
contractor to pay the tax dn the particular transaction in question, 
and if he had followed the procedure prescribed by paragraph (d) of 
his contract tax clause—i.e., requested exemption from the State, paid 
under protest, saving his rights, and taken any other action pursuant 
to the contracting officer’s instructions—the Government would have 
been legally obligated to reimburse him pursuant to paragraph (e) of 
the tax clause, irrespective of whether it was later determined that the 
imposition of the tax was invalid under the circumstances. 

Consequently, we conclude that a contractor who is otherwise en- 
titled under his contract to be reimbursed for paying State sales taxes 
may not be denied reimbursement solely on the basis of a subsequent 
determination that the taxing statute was invalid. The decision re- 
ported in 38 Comp. Gen. 624 was not intended, and should not be con- 
strued, to hold otherwise. 

We therefore conclude that the Admiral Corporation is entitled to 
reimbursement for the Illinois Retailers’ Occupation Taxes paid in 
connection with performance of the contracts in question. 


[ B-153488 J 


Pay—Medical and Dental Officere—Special Pay-—Service Require- 
ments 


An Army officer who upon graduation from medical school served the 1-year 
period of military internship prescribed by AR 601-124, dated July 13, 1960, for 
transfer to the Army Medical Corps is not eligible 1 year after transfer to include 
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the period of internship in the “at least two years of active duty” required for 
eligibility to receive the $150 per month rate of special medical pay provided by 
37 U.S.C. 302(b) (2), notwithstanding the regulation requiring the internship 
was amended to authorize appointment in the Medical Corps immediately upon 
graduation from medical school; therefore, the period of internship served by 
the officer prior to receiving his commission in the Army Medical Corps may not 
be credited as qualifying service, and the officer not having completed at least 
2 years of active duty as a Medical Corps officer is only entitled to special pay 
at the rate of $100 per month prescribed by section 302(b)(1) when the period 
of active duty service is under 2 years. 


nn Colonel C.E. Jones, Department of the Army, May 6, 
] . 


By second indorsement dated February 12, 1964, the Office of the 
Chief of Finance forwarded your letter dated September 27, 1963, 
requesting a decision as to the legality of payment on a voucher in 
favor of Captain Paul T. Lenio, 072 123, for the difference between the 
special pay authorized by 37 U.S.C. 302 for an officer entitled to count 
over 1 year of service for the purposes of that section and that author- 
ized for an officer entitled to count over 2 years of service for the pur- 
poses of that section. The period covered by the voucher is from 
July 7, 1963, through August 31, 1963. Your request was assigned 
D.O. No. A-744 by the Department of Defense Military Pay and 
Allowance Committee. 

The following are reported as the pertinent facts in Captain Lenio’s 
case. While serving as a second lieutenant in the Regular Army, 
Infantry, he took excess leave without pay or allowances between 
September 1, 1956, and July 1, 1960, for the purpose of obtaining a 
degree as a doctor of medicine. He was selected for the Senior Medi- 
cal Student Program of the Department of the Army and from July 1, 
1960, until July 6, 1961, he received full pay and allowances as an 
Infantry officer. He wasselected for the Medical Intern Program and 
following his graduation from Cornell University Medical College on 
July 6, 1961, he was detailed to the Medical Corps and assigned to the 
Student Detachment, Walter Reed General Hospital, for a 1-year 
military internship commencing July 7, 1961. By paragraph 138, 
Special Orders No. 141, June 14, 1962, he was transferred to the Medi- 
cal Corps effective upon execution of the oath of office. 

At the time of the officer’s graduation from medical college the regu- 
lations (AR 601-124 July 13, 1960, paragraph 12) provided that appli- 
cants for commissions in the Medical Corps were required to have 
completed a 1-year internship or its equivalent after graduation from 
medical school. By change No. 2, dated May 21, 1963, the regulations 
were amended to provide that Regular Army officers selected to enter 
the Army Medical Intern Program may be appointed in the Medical 
Corps immediately upon graduation from medical school. 
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Section 302 of Title 37, U.S. Code, provides in pertinent part, as 
follows: 
(a) In addition to any other basic pay, special pay, incentive pay, or allow- 


ances to which he 1s entitled, each of the following officers is entitled to special 
pay at the rates set forth in subsection (b) of this section: 


(b) The amount of special pay to which an officer covered by subsection (a) 
of this section is entitled is— 


(1) $100 a month for each month of active duty if he has not completed 
two years of active duty in a category named in that subsection ; 


(2) $150 a month for each month of active duty if he has completed at 
least two years of active duty in a category named in that subsection. * * * 

The rate of special pay is thus dependent. upon the period served 
on active duty in a category named in subsection (a). Time spent as 
an intern may be included, if it is otherwise creditable (36 Comp. 
Gen. 770) and Captain Lenio’s right to the pay claimed depends upon 
his right to count his period of internship in determining the rate of 
that pay. 

During the period of Captain Lenio’s internship he was a Regular 
Army officer assigned to the Infantry on detail to the Medical Corps 
and it appears that he could be credited with qualifying service for 
that period for special medical pay purposes only if he was a commis- 
sioned officer of the Regular Army in the Medical Corps. See 37 
U.S.C. 302(a)(1)(A). Since he did not become a member of the 
Medical Corps until Special Orders No. 141, June 14, 1962, were issued, 
his period of internship may not be credited as qualifying service 
and he has not yet completed over 2 years of active duty as a Medical 
Corps officer. Hence he is not entitled to special pay at the rate of 
$150 per month for the period here involved. Although the applicable 
regulations have been amended to provide that an officer in Captain 
Lenio’s situation may be appointed in the Medical Corps immediately 
upon graduation from medical school, the amended regulations are 
not and may not be made retroactive. Accordingly, payment on the 
voucher submitted with your letter is not authorized and such voucher 
will be retained here. 


[ B-153421 J 


Subsistence—Per Diem—Military Personnel—Reduction—Quar- 
ters and Messing Facilities Furnished—Courier Services 


Performance of temporary duty as a courier officer in charge of three other 
members designated as guards to accompany a classified security shipment by 
rail under orders providing that the escort personnel furnish their own rations, 
cooking facilities, and sleeping equipment in order to remain with the shipment 
does not entitle the officer to per diem in excess of the $8 rate prescribed by 
paragraph 4205-5(a)(1) of the Joint Travel Regulations on the basis that sleep- 
ing accommodations will be furnished a member while traveling to the place at 
which the temporary duty is to be performed, and although the officer furnished 
his own rations, cooking facilities, and sleeping equipment, his travel by surface 
common carrier is within the contemplation of paragraph 4205-5(a)(1), the 
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$8 reduction in the per diem rate being based on the premise that the member 
while traveling would not have to procure lodgings and that he would not incur 
expenses for quarters. 


To Major M. B. Phillips, Department of the Army, May 7, 1964: 


By fourth indorsement dated January 31, 1964, there was forwarded 
here your letter dated November 1, 1963, with enclosures, in which you 
request an advance decision whether you are authorized to make pay- 
ment on a voucher in the sum of $16 in favor of Donald H. Talberg, 
W-3, W2 145 912, U.S. Army, for additional per diem for the period 
October 22 to 24, 1963, while performing temporary duty as a courier 
officer under the circumstances stated below. The request was assigned 
Control No. 644 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

By Letter Orders 10-28, Headquarters Fort Sheridan, Fort Sheri- 
dan, Illinois, the claimant was directed to proceed on or about Octo- 
ber 22, 1963, on temporary duty as courier officer in charge of three 
other members designated as guards to accompany a classified security 
shipment by rail from the Amron Corporation, Waukesha, Wisconsin, 
to the Lone Star Army Ammunition Plant, Texarkana, Texas. The 
orders provided that the members would travel to Amron Corporation 
by Government vehicle and report there not later than 2 p.m. on 
October 22, 1963, for briefing, and proceed from there by rail to the 
Lone Star Army Ammunition Plant, Texarkana, Texas. Also, the 
orders provided that the escort personnel would furnish their own 
rations, sleeping bags, and flashlights. The authority cited for these 
orders was Army Regulations 55-16, dated January 9, 1963, which 
contains general provisions for the movement of cargo by air and 
surface carriers. The itinerary furnished with the member’s claim 
shows that on October 22, 1963, he departed from Fort Sheridan, 
Illinois, and arrived at Waukesha, Wisconsin, where he obtained rail 
transportation for the movement of the security shipment. He arrived 
at Texarkana, Texas, on October 25, 1963, and left there the same day 
and returned to his duty station at Fort Sheridan, Illinois. 

The record shows that the claimant was paid per diem for 134 
days at the rate of $16 a day and at the rate of $8 a day for 2 days as 
for travel by surface common carrier in accordance with paragraph 
4205-5a (1), Joint Travel Regulations. 

In your letter of November 1, 1963, it is stated that the member 
claims that the travel during the period from 9 :45 p.m. on October 22, 
1963, through 10:30 a.m. on Octobér 24, 1963, was performed as escort 
duty on a nonscheduled freight shipment which he contends is not the 
same as travel by surface common carrier, and therefore that he be- 
lieves payment. for this travel is properly due at the rate of $16 per 
day. In third indorsement dated January 16, 1964, from the Chief 
of Finance, Department of the Army, it is stated that the per diem 
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rate for travel by surface common carrier of $8 in paragraph 4205-5, 
Joint Travel Regulations, was prescribed based on the furnishing of 
sleeping accommodations to the member while traveling to a place to 
perform duty; that in this case the member was traveling by surface 
common carrier to a place to perform temporary duty, but sleeping 
accommodations were not available to him by reason of the circum- 
stances of his duty; that he was required to furnish his own rations, 
cooking facilities and sleeping equipment in order to remain with the 
shipment; and that the circumstances of the duty performed do not 
come within the purview of paragraph 6550 of the Joint Travel Regu- 
lations. In the fourth indorsement dated January 31, 1964, the Per 
Diem, Travel and Transportation Allowance Committee expressed the 
view, however, that the officer member herein concerned performed 
travel via surface common carrier within the contemplation. of para- 
graph 4205-5a(1), Joint Travel Regulations; that the $8 rate pre- 
scribed therein is based on the premise that the member is not required 
to procure lodgings for days of travel by the mode specified ; and that 
the claimant was paid per diem at the correct rate for the period in 
question. 

The pertinent statute, 37 U.S.C. 404, provides that under regulations 
prescribed by the Secretaries concerned, members of the uniformed 
services shall be entitled to receive travel and transportation allow- 
ances for travel performed under competent orders upon a change of 
permanent station, or otherwise, or when away from their designated 
post of duty. Paragraph 4205-5a(1) of the Joint Travel Regula- 
tions, issued under that authority, provides that members performing 
travel by surface common carrier on days other than days of depar- 
ture from and return to or arrival at the permanent duty station are 
authorized a per diem allowance of $8 per day. 

The purpose of the law and regulations authorizing payment of per 
diem to members in a travel status away from their designated post of 
duty is to reimburse them for the more than normal expenses to which 
they are put in obtaining quarters and subsistence while in such tran- 
sient status. It is apparent that the $8 reduction in per diem in cases 
such as this (paragraph 4205-5a(1), Joint Travel Regulations) is 
accounted for in large part by the fact that expense for quarters is not 
anticipated. It will be noted that provision is made for a similar 
reduction in per diem rate in paragraph 4205-5b for day of arrival 
at temporary station or point of delay entirely on the basis of expense 
for procuring quarters. 

Paragraph 35(b), Army Regulations 55-16, dated January 9, 1963, 
states that railroads will be requested to furnish guard cars or accom- 
modations in cabooses or similar type equipment for guards or escorts 
of military shipments on freight trains. If the claimant was fur- 
nished sleeping accommodations while traveling in the freight car and 
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utilized the same, or if he used his own sleeping bag, it is apparent that 
he incurred no expense for quarters, the situation anticipated by para- 
graph 4205-5a(1). It is concluded, therefore, that the travel in ques- 
tion was performed by surface common carrier within the contempla- 
tion of that regulation and that the per diem received by the member 
was properly computed. 

Accordingly, payment on the voucher, which will be reti.ined here, 
is not authorized. 


[ B-112407 J 


Uniforms—Military Personnel—Reservists—Qualifications—Ex- 
tended Active Duty Allowance 


Nonregular officers of the Armed Forces who have not been paid the initial uni- 
form allowance provided by 37 U.S.C. 415(a)-—(c) are not precluded from entitle- 
ment to the extended active duty uniform allowance authorized by 37 U.S.C. 
416(b), the information in section 416(b) to the effect that the extended active 
duty uniform allowance of $100 is “In addition to” the initial uniform allowance 
authorized by section 415(a)-—(c) not limiting payment of the extended active 
duty allowance to a Reserve officer who had not first been paid an initial uniform 
allowance, as the same set of facts could give rise to a right to either the initial 
uniform allowance or the extended active duty uniform allowance, and, therefore, 
section 416(b) also implying that officers receiving an initial uniform allowance 
of not more than $200 are not excluded from receiving payment under the sec- 
tion, the fact that a nonregular officer had not received the initial uniform allow- 
ance under section 415(a)-—(c) does not bar him from qualifying for the extended 
active duty allowance provided under section 416(b). 


Uniforms—Military Personnel—Reservists—Qualifications—Ex- 
tended Active Duty Allowance 


Notwithstanding 37 U.S.C. 416(b) provides that the extended active duty uniform 
allowance is “In addition to” the quadrennial allowance provided by subsection 
(a), a nonregular officer of the Armed Forces may be paid the extended active 
duty allowance, the provision that the extended duty uniform allowance is in 
addition to the quadrennial allowance not being a sound basis to conclude that 
the extended active duty allowance may not be paid unless a quadrennial allow- 
ance had been received. 


To the Secretary of Defense, May 13, 1964: 


Further reference is made to letter dated February 26, 1964, from 
the Assistant Secretary of Defense (Comptroller) requesting a deci- 
sion as to whether a non—Regular officer of the Armed Forces is en- 
titled to an extended active duty uniform allowance authorized by 37 
U.S.C. 416(b) if he has not been paid (1) the initial allowance author- 
ized by 37 U.S.C. 415(a)-(c) or (2) the quadrennial allowance author- 
ized by 37 U.S.C. 416(a). The questions were discussed in Committee 
Action No. 339 of the Department of Defense Military Pay and Allow- 
ance Committee. 

In decision B-112407, September 16, 1963, 43 Comp. Gen. 265, we 
held that if a non—Regular officer otherwise qualifies for the $100 
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extended active duty allowance, it is a matter of no consequence that 
less than 2 years has elapsed since his release from active duty as a 
Regular officer or enlisted man or as an enlisted member of a Reserve 
component. It was stated in the third paragraph of the decision that 
“Since the extended active duty uniform allowance of $100 is ‘in addi- 
tion to’ the initial uniform allowance, it is assumed that the members 
here involved have been paid the initial uniform allowance.” That sen- 
tence, the Committee Action discussion indicates, has been construed 
as meaning that the extended active duty uniform allowance may not 
be paid to any officer otherwise entitled if he has not been paid the 
initial uniform allowance provided by 37 U.S.C. 415(a)-—(c). 

While 37 U.S.C. 416(b) contains information to the effect that the 
extended active duty uniform allowance of $100 is “In addition to” 
the initial uniform allowance provided by section 415(a)-—(c) of that 
title, mention of that fact was not made in the decision of Septem- 
ber 16, 1963, for the purpose of holding that the extended active duty 
allowance could not be paid unless the Reserve officers involved had 
first been paid an initial uniform allowance under section 415(a)—(c). 
However, since it appears that the same set of facts could give rise to 
a right to either the initial allowance or the extended active duty 
allowance, it seemed advisable in answering the question involved in 
the decision of September 16, 1963, to assume that the members whose 
rights were there considered—it was believed that the question had 
reference to members who would be covered by section 415(a)-—(c) if 
an initial allowance had been involved—had been paid the initial al- 
lowance, and thus remove that matter from the area of discussion. 

It should be noted that section 416(b), in addition to a reference to 
the initial allowance provided in section 415(a)-(c), provides that 
“this subsection” (subsection (b) of section 416) does not apply to a 
tour of active duty if the officer, during that tour or within 2 years 
before entering on such tour, received, “under any law, an initial uni- 
form reimbursement or allowance of more than $200.” That language 
contains a clear implication that such subsection does apply if the 
officer received an initial allowance of not more than $200. Hence, it is 
our view that the fact that an officer has not received an initial allow- 
ance under section 415(a)-—(c) does not bar him from qualifying for 
the extended active duty allowance under section 416(b). Also, the 
fact that subsection (b) of section 416 states that the extended active 
duty allowance is “In addition to” the quadrennial allowance provided 
in subsection (a) is not considered a sound basis for a conclusion that 
the extended active duty allowance may not be paid unless a quad- 
rennial allowance has been received before that time. 

Questions (1) and (2) are answered accordingly. 
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[ B-153988 J 
Pay—Retired—Disability—Discharge Effect 


A certificate purporting to discharge a member of the Naval Reserve on Decem- 
ber 5, 1961, which was not delivered because of a court restraining order did not 
effect the member’s discharge, the mere preparation of the instrument of dis- 
charge without delivery not terminating the military status of the member 
who had been placed on the temporary disability retired list on January 1, 1957, 
and paid retired pay until December 1, 1961, when the payments were suspended ; 
therefore, upon transfer under orders dated January 8, 1964, from the temporary 
disability retired list to the permanent disability retired list with 40 percent 
disability, effective November 7, 1961, the discontinuance of retired pay as of 
November 30, 1961, not. having terminated the member’s status on the temporary 
disability retired list and his transfer to the permanent disability retired list 
being valid, he is entitled to disability retired pay on and after November 7, 
1961, based on the disability rating of 40 percent. 


aad Commander M. L. Conner, Department of the Navy, May 13, 
: 

Reference is made to your letter of March 20, 1964, XO:HA :bjm, 
7220/734 89 92, with enclosures, presenting for decision the question 
whether or not Robert Louis Green, PN3, USNR, retired, is entitled 
to disability retired pay on and after November 7, 1961. Your request 
was assigned Department of Defense Military Pay and Allowance 
Committee Submission No. DO-N-761. 

The facts given in your letter and enclosures show that Mr. Green 
was placed on the temporary disability retired list on January 1, 1957, 
that he was paid retired pay from that date until December 1, 1961, 
when the payments were suspended, that an honorable discharge 
certificate intended to effect his discharge on December 5, 1961, was 
forwarded to your office but was never delivered to the member and 
that by orders dated January 8, 1964, he was transferred from the 
temporary disability retired list to the permanent disability retired 
list with 40 percent disability, effective November 7, 1961. 

You state that the discharge certificate was not delivered to the mem- 
ber because of a temporary restraining order obtained by him in a 
Federal court purporting to restrain the Navy from effecting his dis- 
charge and that, in view of the restraining order, you are in doubt 
as to the applicability to this case of the ruling in 40 Comp. Gen. 249. 
In that decision we held that a former member, after his discharge 
from the military service had been effected, was a civilian and there 
was no authority for then placing him on a temporary disability re- 
tired list under 10 U.S.C. 1202. See, also, 42 Comp. Gen. 317. 

We have been informally advised that upon notification that he was 
to be discharged from the Navy, Mr. Green filed a petition in the 
United States District Court for the Northern District of California, 
Southern Division, seeking a restraining order to prevent the Navy 
from discharging him. By reason of an agreement between representa- 
tives of the Navy and the court, the discharge was not effected and 
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the court proceedings were suspended, pending completion of adminis- 
trative action. The Board for Correction of Naval Records on the 
basis of an application filed in January 1962 and the evidence sub- 
mitted therewith determined that such evidence did not indicate that 
an error or injustice had occurred and therefore denied Mr. Green a 
hearing in July 1962. He then petitioned the Secretary of the Navy 
for relief and his case was referred to the Physical Review Council 
which, on the basis of new medical evidence submitted in 1963, recom- 
mended that he be found disabled in line of duty, such disability 
having been incurred while entitled to receive basic pay and that his 
disability be rated at 40 percent. On December 12, 1963, the Secretary 
of the Navy approved this recommendation and on December 27, 1963, 
the Secretary corrected his prior action directing Mr. Green’s dis- 
charge, to provide that he should be retired effective November 7, 1961. 

The discontinuance of retired pay as of November 30, 1961, did not 
terminate Mr. Green’s status on the temporary disability retired list. 
37 Comp. Gen. 179 ; 42 id. 52, 56. 

Orders issued by the Chief of Naval Personnel under date of Novem- 
ber 16, 1961, Pers-B2221-JTF, directed the Commandant, Twelfth 
Naval District, to prepare and forward to the Commanding Officer, 
U.S. Navy Finance Center, Cleveland, Ohio, a discharge certificate 
filled out, signed and seal affixed, which would effect Robert Louis 
Green’s discharge from the naval service on December 5, 1961. The 
discharge certificate was forwarded with letter of November 30, 1961, 
but was never delivered to Mr. Green and it is still being held in the 
Navy Finance Center. 

Normally military status is terminated upon the concurrence of two 
conditions: (1) execution of a discharge certificate or promulgation 
of appropriate orders of separation; (2) delivery of the instrument 
providing for discharge with the intention that it take effect according 
to its terms. The mere preparation of an instrument of discharge 
without delivery thereof does not terminate military status. United 
States v. Noble, 13 USCMA 413, 32 CMR 413. 

Since Mr. Green’s discharge certificate was not delivered to him 
it did not take effect and he continued to have the status of a member 
of the Naval Reserve on the temporary disability retired list until 
that status was terminated by orders issued by the Bureau of Naval 
Personnel under date of January 8, 1964, transferring him from the 
temporary disability retired list to the permanent retired list effective 
November 7, 1961, in accordance with the Secretary’s determination. 
Therefore 40 Comp. Gen. 249 is not applicable in this case and Mr. 
Green’s transfer to the permanent disability retired list effective 
November 7, 1961, is valid. He is entitled to disability retired pay 
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on and after November 7, 1961, based on a disability rating of 40 
percent. 


[ B-148324 J 


Pay—Active Duty—Reservists—Injured in Line of Duty—Disabil- 
ity Determination 

When a member of the Naval: Reserve, Fleet Reserve, Marine Corps Reserve, 
or Fleet Marine Corps Reserve ordered to active duty or inactive duty training 
is temporarily disabled from an injury sustained in line of duty, the test of dis- 
ability to determine the member’s right to active duty pay and allowances under 
10 U.S.C. 6148(a), authorizing the same pension, compensation, death gratuity, 
pay and allowances, and hospital benefits provided by law or regulation for 
Regular Navy and Marine Corps members of the same grade and length of serv- 
ice, is his physical disability to perform military duties and not normal civilian 
pursuits, and, although the period of disability is for administrative determina- 
tion on the basis of the standards applied to members of the Regular service, the 
continued payment of active duty pay and allowances after the return of the 
member to a limited or restricted Reserve duty status would be too doubtful to 
warrant approval of such payments. 


To the Secretary of the Navy, May 19, 1964: 


Reference is made to letter of January 15, 1964, from the Under 
Secretary of the Navy, requesting decision as to the proper test for 
disability to be employed in cases arising under 10 U.S.C. 6148(a), 
which provides that a member of the Naval Reserve, Fleet Reserve, 
Marine Corps Reserve, or Fleet Marine Corps Reserve ordered to 
active duty or inactive duty training who becomes disabled from in- 
jury sustained in line of duty is entitled to the same pension, compen- 
sation, death gratuity [pay and allowances] and hospital benefits as 
are provided by law or regulation in the case of a member of the 
Regular Navy or Marine Corps of the same grade and length of 
service. 

The request for decision (assigned MPAC clearance number SS-N 
743) states that the questions arise because in decisions relating to mem- 
bers of the National Guard we said that under similar statutory pro- 
visions the eligibility of a member of the National Guard to receive the 
prescribed benefits is dependent upon whether the member’s injury 
disabled him from performing military duties even in a “limited” or 
“restricted” status, whereas in decisions relating to members of the 
Naval Reserve we said that such eligibility is determined by whether 
the member is able to return to his “normal civilian pursuits.” It is 
suggested that these tests “involve markedly different criteria” and 
“frequently result in contrary conclusions when applied to a given 
case.” The letter states that: 

The disparity of results achieved through using one test or the other stems 
from the very nature of military life. The range of possible duties which may 


be assigned a member of the military service is so broad that a determination 
that he could perform all of them would probably justify a conclusion that he 
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could perform his normal civilian pursuits. But the rule * * * that a member 
found able to perform any military duty “without regard to amount or degree” 
demands a conclusion that he is not disabled. For the very reason that the 
range of military duties is so great, and might include such sedentary or passive 
tasks as sitting at an information booth or overseeing ticket sales, a determina- 
tion that a member is fit to perform limited duty such as this would be wholly 
inadequate proof that he is able to perform his normal duties, civilian or military. 

For guidance in the disposition of future cases decision is requested 


on the following questions : 


(a) Are National Guard cases to be decided on a “fit for limited 
military duty” test and Navy cases on the basis of fitness for 
“normal civilian pursuits” ? 

(b) Is the limited military duty test enunciated in the National 
Guard cases dispositive of the question of eligibility for disability 
benefits, or is it merely a rule of evidence, which may be considered 
along with other indicia of fitness or disability ? 

(c) What criteria may be considered in applying the normal 
civilian pursuits test enunciated in the Navy cases, especially with 
respect to more specialized civilian occupations; for example, a 
watchmaker who has broken his finger or a professional athlete 
who has broken his leg? 

(d) A specific decision is requested whether on the basis of the 
enclosures accompanying the letter of January 15, 1964, Charles 
A. Scott, 457 12 30, AME3, USNR-R, should be considered to 
have been disabled for any period after February 17, 1963, so as 
to be entitled to benefits as prescribed by 10 U.S.C. 6148(a) during 
such period of disability. 


The act of June 20, 1949, Ch. 225, 63 Stat. 201, 10 U.S.C. 456 (1952 
Ed.) , 34 U.S.C. 855e-1 (1952 Ed.), provided that members of the Naval 
Reserve, Marine Corps Reserve, Army of the United States and Air 
Force of the United States other than members of the Regular Army 
or the Regular Air Force who, if called or ordered into active military 
or naval service or to perform active duty for training or inactive- 
duty training for any period of time, suffer disability or death in line 
of duty from injury should be deemed to have been in the active mili- 
tary or naval service during such period, and they or their beneficiaries 
should be in all respects entitled to receive the same pensions, compen- 
sations, death gratuity, retirement pay, hospital benefits, and pay and 
allowances as “are now or may hereafter be provided by law or regu- 
lation” respectively for members of the Regular Army, Regular Air 
Force, Regular Navy, or Regular Marine Corps. Similar provisions 
were made for members of the National Guard of the United States 
and the federally recognized National Guard of the several States. 
See 32 U.S.C. 160a (1952 Ed.). The provisions of the 1949 act were 
made effective from August 14, 1945. By the act of August 10, 1956, 
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Ch. 1041, 70A Stat. 212, 214, 383, 536, 538, 605, 606, the 1949 act was 
codified in 10 U.S.C. 3687, 3721, 6148, 8687, and 8721, and in 32 
U.S.C. 318, 321. The provisions of Titles 10 and 32 providing for 
continuation of pay and allowances in disability cases were removed 
therefrom and codified in section 204 of Title 37, U.S. Code, by the 
act of September 7, 1962, Public Law 87-649, 76 Stat. 458, 494, 495. 

Among the illustrative cases cited to the Congress in the hearings 
to show the need for the 1949 legislation was that of Lieutenant 
Finnegan. In testifying before the Subcommittee of the Committee 
on Armed Services, U.S. Senate, on S. 213, 81st Congress, 1st Sess., 
which became the 1949 act, Colonel Maas [at page 21 of the hearings] 
said : 

I just want to cite an illustration. We had a boy in the Marine Corps, an 
aviator, fighter pilot, who went in the Reserves and 2 years ago at Cherry Point 
in a service crash had his hand cut off. He was a pilot for an air line. Of 
course, that immediately destroyed his civilian occupation. He could no longer 
pilot—and destroyed his military career as well, of course. All he could get 


was a very small employee’s compensation which didn’t even begin to compen- 
sate him for the loss of civilian employment as a pilot with an air line * * *. 


His rights under the 1949 act were considered later in 29 Comp. Gen. 
509. 

With respect to the administration of the bill, in testimony before 
the Senate Subcommittee, after stating that under the bill the same 
rules then applicable to members of the Regular services would be 
applied to members of the Reserves, General Dahlquist [at page 10 
of the hearings] said: 

* * * First of all, we have to determine that the injury is permanent; second, 


that it was incurred in line of duty ; and third, that it is disabling from a military 
standpoint. 


* . o * * * * 


With respect to the third element, which is that it must be disabling from a 
military service point of view, it means that reservists who have a civilian 
occupation may be injured and not entitled to retirement because the injury they 
have would not be cause for retirement in the military service. We have officers 
on duty with one eye, deformity of the arm, a number have disabilities which 
do not disable them from military service but which, if they had happened to a 
civilian in training for a short time, is a real disability to him in his civilian 
occupation. 


Since the act of June 20, 1949 was retroactive to 1945 and some 
reservists had been injured while on inactive duty training or active 
duty training and had returned to civilian life without disability re- 
tirement proceedings and without completion of medical and hospital 
care, there were cases where the record before us did not accurately 
reflect. the exact disability status of the reservist concerned. In such 
cases and in later cases where the optimum service medical evidence 
was not available, it became necessary to determine from available 
data the disability status of the injured reservist after he had returned 
home. In some instances information was available concerning the 
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injured member’s ability or inability to resume his normal civilian 
employment. Where that information was sufficient to arrive at a 
reasonably tenable conclusion concerning the member’s inability to 
perform military duties, such information was utilized in establishing 
a presumptive disability for military duty. See 36 Comp. Gen. 692, 
693. This test was used by this Office in cases involving all of the 
services, including Army Reserve and National Guard cases. See, 
for example, 30 Comp. Gen. 476 ; 34 id. 275. 

In cases of the type cited above, the cognizant services had not 
hospitalized the member until recovery and had not undertaken dis- 
ability retirement proceedings, and therefore there was no direct or 
service-established medical evidence of the member’s disability status 
or of the duration of his inability to perform military duties. As we 
observed in Lieutenant Finnegan’s case—who was not in fact in the 
status of awaiting action on his retirement proceedings from the date 
of his release from the hospital since at that time there was no author- 
ity to pay him retirement pay—in order to give effect to the retroactive 
provisions of the act “it must be considered that he occupied that status 
[awaiting retirement proceedings], at least constructively, after such 
date of release.” 29 Comp. Gen. 509. We there summarized the intent 
of the 1949 law in pertinent part as follows: 

* * * the intent was to place reservists covered by the act in a status com- 
parable to that of members of the Regular service who, when they suffer disability 
in line of duty from injury, are auchorized to continue in receipt of their pay 


and allowances while hospitalized as a result thereof and also while awaiting 
action on their retirement proceedings of such proceedings are initiated. 


That conclusion was based upon the legislative history of the act as in 
part evidenced by statements in the Senate Report on the bill (S. 213), 
which became the 1949 act, as follows: 

* * * It is intended that persons who are covered by the benefits of this bill 


will be kept in a pay status until their hospitalization is completed and their 
case finally settled. 


* * 7 * » * * 


Amendments * * * were made to prevent a strict interpretation of the word 
“Compensation” from excluding death benefits or paying a man while hospitalized 
or awaiting final decision on his case. A Regular is paid while in the hospital 
and the committee intends Reserves, injured while serving either with or without 
pay, to be treated in exactly the same manner. 


See S. Rept. No. 95, 81st Cong., 1st Sess. 4. 

The utilization of secondary evidence of the disability status of an 
injured reservist in the past because of the unavailability of direct 
service medical evidence or determination of that status was not in- 
tended as establishing a general rule for guidance of the services in 
future cases. The statute contemplates that the services will provide 
the necessary hospital and medical care to injured reservists and to 
extend to them the same treatment, rights, and benefits extended to 
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Regulars by statute or regulation, including if appropriate the institu- 
tion of disability retirement proceedings, and, of course, making the 
requisite determinations. As we pointed out in 33 Comp. Gen. 339, 
346, the necessary administrative or other determinations should be 
made with reasonable promptness following the injury. 

It seems reasonably clear that a right to active duty pay and allow- 
ances under the above-cited provisions of law while the member con- 
cerned is temporarily disabled by injury incurred in line of duty, is 
based upon physical disability to perform military duty, not his normal 
civilian pursuit, and that the determination as to how long the dis- 
ability continues is left to the exercise of a sound administrative 
judgment. If, despite his injury, the service concerned should actually 
return him to a limited or restricted Reserve duty status where he 
would be subject to being called upon to perform such duty as his 
physical condition would permit, we would regard the continued pay- 
ment of active duty pay and allowances in such circumstances as being 
too doubtful to warrant our approval of such payment. 37 Comp. 
Gen. 558. In each case, the service concerned should determine when 
the injured reservist recovers sufficiently to be fit to perform his normal 
military duties. In making that determination, the service should 
apply the same standards it would apply in the case of a member of 
the Regular service. Your questions (a), (b) and (c) are answered 
accordingly. 

With respect to the specific case involved in question (d), the record 
indicates that Scott’s injury may have been such that he could not 
perform the duties of his grade, rating and military specialty. He 
was released from inactive duty training apparently on February 17, 
1963. The medical officer at the station where the injury was incurred 
reported on March 27, 1963, that the thumb bone fracture suffered 
on February 16, 1963, had healed “to a sufficient degree to permit him 
to return to his present duties and removal of splint on 24 March 
1963.” Such information properly was for consideration by the 
Bureau of Medicine and Surgery in determining whether Scott’s in- 
jury disabled him from performing his assigned military duties for 
the period up to and including March 23, 1963. 

While the Chief of the Bureau of Medicine and Surgery in fifth 
indorsement of April 9, 1963, to the Judge Advocate General, ex- 
pressed the opinion that “Scott was not disabled within the meaning 
of 10 U.S. Code 6148 (a),” such opinion may have been based on a mis- 
interpretation of the conclusions reached in 36 Comp. Gen. 692 and 
37 Comp. Gen. 558. Scott was not returned to a duty status after he 
was released from inactive duty training. After consideration of the 
views expressed herein, the Chief of the Bureau of Medicine and 
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Surgery may wish to reconsider his opinion in Scott’s case. If he 
confirms his prior opinion that Scott was not disabled within the 
meaning of 10 U.S.C. 6148(a), he, of course, should pot be considered 
to have been so disabled. Question (d) is answered accordingly. 


[ B-134511 J 


Leases—Repairs and Improvements—Temporary—Motor Pool 
Activities 

The initial financing of temporary service facilities and equipment on premises 
leased for motor pool activities from the General Supply Fund provided for in 
section 109 of the Federal Property and Administrative Services Act of 1949, 
as amended, and the subsequent recovery of costs from the using agencies is 
considered within the authority of section 211(d) of the act, 40 U.S.C. 491(d), 
which provides for the use of the General Supply Fund for the operation of 
motor pools and the recovery of operation costs from the user agencies, in view 
of the need or desirability of leasing premises for motor pool activities, and the 
temporary nature of the facilities, which under the terms of the proposed leases 
will be removed by the Government upon expiration of the leases. 


To the Administrator, General Services Administration, May 20, 
1964: 

Reference is made to your letter of April 13, 1964, asking whether 
certain servicing facilities and equipment may be placed on premises 
leased for car pool purposes and, if so, whether the cost of such facili- 
ties and equipment may be initially charged to the General Supply 
Fund and subsequently recovered from the using agencies. 

The matter presented for decision involves consideration of section 
211(d) of the Federal Property and Administrative Services Act of 
1949, as amended by section 2 of the act of September 1, 1954, 68 Stat. 
1126, 40 U.S.C. 491(d), which provides, in part, as follows: 

(d) The General Supply Fund provided for in section 109 shall be available 
for use by or under the direction and control of the Administrator for paying 
all elements of cost (including the purchase or rental price of motor vehicles 
and other related equipment and supplies) incident to the establishment, main- 
tenance, and operation (including servicing and storage) of motor vehicle pools 
or systems for transportation of property or passengers, and to the furnishing 
of such motor vehicles and equipment and related services pursuant to subsection 
(b). Payments by requisitioning agencies so served shall be at prices fixed by 
the Administrator at levels which will recover so far as practicable all such 
elements of cost: Provided, That the purchase price of motor vehicles and other 


equipment specified in this subsection shall be recovered only through charge 
for the cost of amortization * * *. 


As pointed out in your letter, a similar question previously has been 
considered by us in decision of March 10, 1958, B—134511, concerning 
the provision for equipment and facilities on Government-owned land 
needed in the operation of car pools. We held therein that we would 
not object to the “use of the General Supply Fund for the payment 
of expenses incurred in the erection or repair of fences, gasoline pumps 
with necessary storage tanks, parking facilities, including hard sur- 
facing and various types of temporary service station and storage 
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facilities.” Consequently, there now needs to be considered only the 
question whether the facilities and equipment may be placed on leased 
premises. With respect to this matter, the decisions of our Office 
generally have held that appropriated funds may not be used for the 
permanent improvement of privately owned property by an agency of 
the United States without express statutory authority therefor. The 
rule followed in those decisions is based largely on policy rather than 
positive law and exceptions have been made where, among other 
things, the improvement of private property is determined to be ab- 
solutely essential to the successful accomplishment of the authorized 
purposes of the appropriations. See B-141839, March 12, 1963, 42 
Comp. Gen. 480, and cases cited therein. Also, we have held that the 
rule against the erection of improvements on leased land did not pro- 
hibit the erection on leased premises of necessary temporary structures 
and facilities where such structures remain the property of the Gov- 
ernment and the Government reserves the right to remove them at the 
expiration of the lease. See 15 Comp. Gen. 761; 20 id. 927; and 35 id. 
715. 

It is stated in your letter that it is often necessary to lease commer- 
cial space for motor pool activities because suitable Government-owned 
space is not available or such space is too inconvenient or costly for 
motor pool use. In many such instances involving leased premises, 
services must be furnished by commercial service stations at a much 
higher cost than the same services would cost if furnished under Gov- 
ernment operation. 

It is further explained that— 

In carrying out the congressional intent of providing for an economical and 
efficient system for transportation of Government personnel and property, GSA 
is constantly investigating possibilities for greater economy, efficiency, and serv- 
ice. As a result, GSA would now like to finance the temporary servicing facili- 
ties provided on leased premises from the General Supply Fund and recover the 
cost of such facilities from the using agencies. Such facilities would all be tem- 
porary, and would not involve nonremovable improvements. The leases would 
have certain safeguards permitting removal of Government-owned property at 
the expiration of the lease. There would not be a relinquishment of Government 
ownership, nor a giving away of Government property. 

The servicing facilities referred to above are all temporary in nature, and 
would not be considered permanent improvements or fixtures to the realty. They 
consist mainly of temporary-type buildings bolted together, and at a minimum 
include a washrack, lubricating rack, and gasoline storage tank and pump. At 


some of the facilities, nonpermanent hard surfacing, fences, and removable shed- 
type structures would be constructed for operational and protectional purposes. 


In view of the reported need or desirability of using leased premises 
in motor pool activities, the temporary nature of the facilities that 
would be placed thereon, and the authority contained in section 211(d) 
quoted above permitting use of the General Supply Fund with recov- 
ery to be made from user agencies, you are advised that there appears 
no legal objection to the financing arrangements and use of leased 
premises in the manner discussed herein. 


758-984 O-65--49 
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[ B-153922 J 


Pay—Severance—Furlough Status Prior to Discharge 


A Navy officer with over 18 years of service for basic pay purposes whose rate of 
pay was reduced by one-half, pursuant to 37 U.S.C. 208, when he was furloughed in 
accordance with 10 U.S.C. 6406 is considered to be in receipt of basic pay at the 
time of discharge for unsatisfactory performance of duty within the meaning 
of that term as used in 10 U.S.C. 6384, the furlough period being viewed as active 
duty, and, therefore, the officer is entitled upon discharge to the lump-sum pay- 
ment prescribed by 10 U.S.C. 6384(b), limited, however, to the one-half rate of 
basic pay he was receiving at the time of discharge, and the rate of the officer’s 
basic pay for computing the furlough pay is not subject to the increases provided 
under the Uniformed Services Pay Act of 1963. 


To the Secretary of the Navy, May 20, 1964: 


Reference is made to your letter of April 14, 1964, in which you 
request a decision as to whether an officer who is on furlough as pro- 
vided in 10 U.S.C. 6406 and who is discharged under the provisions of 
10 U.S.C. 6384 for unsatisfactory performance of duty is entitled to 
the lump-sum payment provided therein, and, if so, at what rate of 
pay. 

You state that a lieutenant commander in the Navy with over 12 
years’ commissioned service and with over 18 years’ service for basic 
pay purposes was placed on furlough in accordance with 10 U.S.C. 
6406 in April 1963 and has continued on furlough to the present time. 
At the time he was placed on furlough the basic pay of a lieutenant 
commander with over 18 years’ service for pay purposes was $630 a 
month and he was therefore placed on furlough at the rate of $315 
a month in accordance with 37 U.S.C, 208. He is to be discharged 
under the provisions of 10 U.S.C. 6384 on June 30, 1964. 

* Your specific questions are as follows: 

1. Since the member will be on furlough at the time of discharge, is he con- 
sidered in receipt of basic pay at the time of discharge within the meaning of 
that term as used in 10 U.S.C. 6384. 

2. If the answer to question 1 is affirmative, will the lump-sum payment be 
based on the actual rate of basic pay for a lieutenant commander with over 


18 years service or on one-half of the basic pay of a lieutenant commander with 
over 18 years service. 

3. A question which is relevant to this case regardless of the answers to ques- 
tions 1 and 2 above, is whether the member’s basic pay for computation of fur- 
longh pay under 37 U.S.C. 208 has remained at $630.00, the rate of pay of a 
lieutenant commander with over 18 years service for basic pay purposes| under 
the Career Compensation Act of 1949, as amended by PL 85-422, or whether it 
has been increased to $740.00 under the “Uniformed Services Pay Act of 1963” 
(PL 88-132). 


Section 6406(a) of Title 10, U.S. Code, provides that the Secretary 
of the Navy may furlough any officer of the Regular Navy or the 
Regular Marine Corps, other than a retired officer. Section 208 of 
Title 37, U.S. Code, provides that an officer who is furloughed under 
10 U.S.C. 6406 “is entitled to pay at the rate of one-half of the basic 
pay to which he was entitled at the time of being furloughed.” 
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Section 6384(b) of Title 10, U.S. Code, authorizes the discharge of of- 
ficers for unsatisfactory performance of duty with “a lump-sum pay- 
ment computed on the basis of two months’ basic pay received at the 
time of discharge” multiplied by the number of years’ service, but not 
more than two years’ pay, or $15,000, whichever is less. 

Section 6406(a) of Title 10, U.S. Code, as now constituted was de- 
rived from section 1442, Revised Statutes, 34 U.S.C. 228 (1952 Ed.), 
and did not materially change the language of that section. Section 
208 of Title 37, U.S. Code, was derived from 10 U.S.C. 6406(b), which, 
in turn, had codified section 1557, Revised Statutes, 34 U.S.C. 881 
(1952 Ed.), reading as follows: 

Officers on furlough shall receive only one-half of the pay to which they would 
have been entitled if on leave of absence. 

Section 6384(b) of Title 10, U.S. Code, was derived from section 
312(h) of the Officer Personnel Act of 1947, Ch. 512, 61 Stat. 858, 860, 
34 U.S.C. 410j(h) (1952 Ed.), which authorized computation of the 
lump-sum payment “on the basis of two months’ active-duty pay at 
the time of discharge” for each year of commissioned service. The 
Historical and Revision Notes to 10 U.S.C. 6384 do not indicate that 
the insertion of the word “received” was intended to effect any change 
in application of the statute. The Historical and Revision Notes to 
10 U.S.C. 6406(b), codifying section 1557, Revised Statutes, state that 
the words “basic pay received at the time of furlough” are substituted 
for the words “pay to which they would have been entitled if on leave 
of absence” in order “to modernize the terminology.” In explanation 
of that remark the Notes state that “There is no longer a difference 
between pay when on leave and pay at other times while on active 
duty.” See H. Rept. 970, 84th Congress, Ist Sess. 475, 485. 

While the change in language used when 10 U.S.C. 6406(b) was 
enacted (similar language is contained in 37 U.S.C. 208) was ex- 
plained as a change “to modernize the terminology,” we may not ignore 
the clear requirement limiting the pay of an officer on furlough to 
one-half of the basic pay to which he was entitled and received “at the 
time of” furlough. Compare 37 Comp. Gen. 747 and 39 id. 711. We 
have found no evidence of an intent to exclude officers who are on fur- 
lough from the lump-sum benefits of 10 U.S.C. 6384(b). Under 37 
U.S.C. 204(a) a member is entitled to basic pay when he is “on 
active duty.” A member is in an active duty status during periods 
of authorized leave and it does not appear to be proper to view him as 
being in any other status while on furlough. He is entitled to basic 
pay during that time-although payment is limited to the one-half rate. 
Since he is entitled to and actually receives payment at that rate at 
the time of discharge, the lump-sum payment is likewise computed on 
the one-half rate. 
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Your questions are answered as follows: 


1. Affirmative. 

2. One-half of the basic pay of a lieutenant commander with 
over 18 years’ service. 

3. The rate of pay to be used in computing the furlough pay has 
remained at $630 per month. 


[ B-153784 J 


Pay—Service Credits—Retention After Mandatory Retirement 


An Army officer who after he met the mandatory retirement provisions of 10 
U.S.C. 3916 was retained on active duty for physical evaluation and subsequently 
placed on the permanent disability retired list under 10 U.S.C. 1201 and 1372 
with 30 percent disability is not entitled for basic pay purposes to credit for 
the period of service after the mandatory retirement date in the absence of a 
provision exempting officers found to be physically disqualified for further active 
duty from the positive retirement requirement of section 3916(a), and the fact 
that the Army failed to accomplish the officer’s retirement on the date required 
by law does not add to his rights in computing the amount of retired pay to 
which he is entitled. 


To Colonel J. L. Clancy, Department of the Army, May 25, 1964: 

Further reference is made to your letter dated February 6, 1964, 
transmitted here by the Office, Chief of Finance, with first indorsement 
dated March 20, 1964, requesting an advance decision-as to the legality 
of payment on a voucher in the amount of $597.67 stated in favor of 
Lieutenant Colonel Arthur D. Sullivan, O 30 974, retired, representing 
the difference in the retired pay of a lieutenant colonel with over 18 
years and a lieutenant colonel with over 20 years of service for basic 
pay purposes for the period November 1, 1962, through January 31, 
1964, and refund of the difference in cost of a survivorship annuity 
under the Retired Serviceman’s Family Protection Plan. Your request 
was assigned No. DO-A-752 by the Department of Defense Military 
Pay and Allowance Committee. 

You say that Colonel Sullivan met the statutory requirement for 
retirement under the provisions of 10 U.S.C. 3916 on September 18, 
1962; that he was retained in an active status beyond that date for 
physical evaluation and that he was placed on the permanent disability 
retired list November 1, 1962, under the provisions of 10 U.S.C. 1201 
with 30 percent disability. All service subsequent to the mandatory 
retirement date was excluded in the determination of the officer’s re- 
tired pay pursuant to our decision of July 7, 1958, B-135847, 38 
Comp. Gen. 5, wherein it was held, quoting the syllabus, that : 

Since the retirement of officers of the uniformed services who complete 28 
years of service computed as prescribed in 10 U.S.C. 8927(a) is mandatory under 
10 U.S.C. 8916 on the 30th day after complefion of the service, subject to the 
Uniform Retirement Date Act of April 23, 1980, 5 U.S.C. 47a, which makes the 


retirement effective on the first day of the month following the month in which 
the retirement would otherwise be effective and which requires that retired pay 
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be computed as of the date retirement would have occurred, there is no authority 
for the credit of service performed after the mandatory retirement date for 


longevity pay purposes. 

In an opinion of the Judge Advocate General dated July 24, 1963, 
relating to the case of Colonel Arthur E. Conn, involving facts similar 
to those here involved, it was stated that, since the officer was retained 
on active duty after the mandatory date of retirement prescribed in 
the provisions of law there applicable (10 U.S.C. 3921) and was later 
retired under 10 U.S.C. 1201, our decision of July 7, 1958, had no 
application. You request our decision relative to counting of service 
after the mandatory date of retirement in the computation of retired 
pay. 

The papers forwarded with your letter disclose that Colonel Sullivan 
accepted an appointment as first lieutenant in the Army of the United 
States on October 24, 1942. On July 11, 1946, he was appointed 
a captain in the Regular Army under the provisions of the act of 
December 28, 1945, Ch. 601, 59 Stat. 663, 10 U.S. Code 506d (1952 Ed.), 
at which time he was credited constructive service for the purposes 
of determining his grade and eligibility for promotion. Because of 
this constructive service credit, the officer was due to be mandatorially 
retired under 10 U.S.C. 3916 on September 18, 1962, the 30th day after 
he completed 28 years of service computed under 10 U.S.C. 3927(a). 
At that time he had 19 years, 10 months and 25 days of active and 
inactive service for basic pay purposes. 

Apparently while undergoing a final-type physical examination a 
condition was discovered which necessitated further study and evalua- 
tion. Colonel Sullivan was assigned to the Medical Holding Company, 
Walter Reed General Hospital, Washington, D.C., and was retained 
beyond his mandatory retirement date. By paragraph 67, Special 
Orders No. 259, dated October 24, 1962, issued at Headquarters, De- 
partment of the Army, he purportedly was retired from active service 
by reason of 30 percent physical disability, effective November 1, 1962, 
under the provisions of 10 U.S.C. 1201 and 1372. 

If the officer may be credited with service up to and including 
October 31, 1962, it appears that his retired pay and survivorship 
annuity deduction should be computed on the basis of the pay of an 
officer with over 20 years’ service. You report that all service after 
September 18, 1962, has been excluded in computing the retired pay 
he has received. 

So far as is pertinent to the case of Colonel Sullivan 10 U.S.C. 
3916(a) provides as follows: 


Unless retired or separated at an earlier date, each promotion-list officer in 
the regular grade of lieutenant colonel shall be retired, except as provided by 
section 47a of title 5, on the thirtieth day after he completes 28 years of service 
computed under 3927(a) of this title. * * *. 
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In the absence of a provision exempting officers found to be physi- 
cally disqualified for further active duty, from the positive require- 
ments of section 3916(a), we find no legal basis for crediting an officer 
with any period of service after the mandatory date of his retirement 
for basic pay purposes in computing his retired pay. Cf. 41 Comp. 
Gen. 375. The fact that the Army failed to accomplish his retirement 
on the date required by law would not seem to add to his rights in any 
way with respect to computing the amount of retired pay to which 
he is entitled. 

Accordingly, payment on the voucher, which is retained here, is 
not authorized. 


[ B-153836 J 


District of Columbia—Escheat of Residents Estates—Claims 


An offer in compromise by foreign claimants alleging a relationship, difficult to 
prove, with a resident of the District of Columbia who died intestate, to share 
one half of a $36,000 estate in satisfaction of the District’s statutory right of 
escheat (D.C. Code 1961, section 18-717) may not be accepted, the Board of 
Commissioners of the District of Columbia being without authority to enter inte 
compromise agreements exceeding the $10,000 limitation imposed by D.C. Code 
1961, section 1-906, in view of the fact that the Board—a creature of statute— 
is limited to the powers expressly conferred by statute; therefore, the authority 
to compromise a claim, even one of escheat, stemming solely from section 1-906, 
the offer to compromise settlement of the decedent’s estate involving an amount 
in excess of the $10,000 limitation imposed on the compromise of claims may 
not be accepted. 


To the President, Board of Commissioners, District of Columbia, 
May 25, 1964: 

We refer to your letter of March 26, 1964, concerning the authority 
of the Board of Commissioners, District of Columbia, to settle by com- 
promise the question of the escheat of the estate of Victoria Seydler, 
who died intestate March 19, 1961, in the District of Columbia. 

Victoria Seydler died leaving no known heirs or next of kin. Pro- 
ceedings were initiated by the District of Columbia for the administra- 
tion of her estate which involves a net surplus of approximately 
$36,000. Thereafter eleven persons residing in Germany, represented 
by local counsel, asserted a claim to the estate, alleging they were first 
cousins once removed of the intestate. The alleged relationship would 
entitle such persons to the estate and preclude escheatment to the Dis- 
trict. The escheat of an estate to the District of Columbia is provided 
for in D.C. Code 1961, section 18-717, which is as follows: 

If there be no widow or widower or relations of the interstate within the fifth 
degree, which shall be reckoned by counting down from the common ancestor 
to the more remote, the surplus of real and personal property shall escheat to 


the District of Columbia to be used by the Commissioners of the District of 
Columbia for the benefit of the poor. 


In view of the difficulties and extraordinary expenses of resolving 
the question of the alleged relationship of the foreign claimants to the 
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decedent, an offer in compromise has been received for the distribu- 
tion of one half of the estate, approximately $18,000, to the alleged 
relations of the intestate and the remaining half to the District of 
Columbia in satisfaction of its statutory right of escheat. 

The Corporation Counsel of the District of Columbia is of the opin- 
ion, in the light of information presently available, that acceptance of 
the offer would be in the best interest. of the District of Columbia; 
but doubt exists as to the authority of the Board of Commissioners to 
compromise this claim, particularly as the statutory provision for com- 
promise has a $10,000 limitation. That provision, D.C. Code 1961, 
section 1-906, is as follows: 


Upon a report by the corporation counsel of the District of Columbia showing 
in detail the just and true amount and condition of any claim or suit which 
the District of Columbia may on July 31, 1951, or thereafter have against any 
person, firm, association, or corporation, and the terms upon which the same may 
be compromised, and stating that in his opinion a compromise of such claim 
or suit would be for the best interest of the District of Columbia, the Commis- 
sioners of the District of Columbia, be, and they hereby are, authorized to com- 
promise such claim or suit accordingly: Provided, however, That no claim or 
suit so compromised shall be reduced by an amount greater than $10,000: And 
provided further, That this section shall not apply to claims or suits for taxes 
or special assessments. 


Section 1-906, D.C. Code, is an amendment of July 31, 1951 (65 
Stat. 131), to the act of February 11, 1929 (45 Stat. 1160), entitled 
“An Act authorizing the Commissioners of the District of Columbia 
to settle claims and suits against the District of Columbia.” As origi- 
nally enacted, and as indicated by its title, the act of 1929 only author- 
ized the settlement of claims or suits against the District of Columbia. 
The amendment of 1951, like the original act of 1929, is a grant of 
power and not a mere limitation on otherwise existing authority vested 
in the Commissioners of the District of Columbia. “The board of 
commissioners is a creature of statute. Its jurisdiction is limited to 
the powers expressly conferred upon it by statute.” Hazard v. Bless- 
ing, 55 App. D.C. 114, 2 F. 2d 916 (1924). See, also, Barrett v. Young, 
134 F. Supp. 106 (1951). 

The authority of the Commissioners to enter into an agreement to 
arbitrate a claim against the District of Columbia was involved in 
District of Columbia v. Bailey, 171 U.S. 161 (1898). The Supreme 
Court stated, “The solution of this inquiry requires a brief examina- 
tion of the statutes, from which alone the powers of the Commissioners 
of the District are derived”; and after considering the various statu- 
tory enactments relating to the government of the District of Colum- 
bia, including the present. organic act (approved June 11, 1878, 20 
Stat. 102), the Court concluded the Commissioners were without au- 


thority to enter into such an agreement. In doing so the Court re- 
marked : 
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Recurring to the statutes relating to the Commissioners of the District of 
Columbia, it is clear from their face that these officers are without general power 
to contract debts, or to adjust and pay the same; that, on the contrary, the 
statutes expressly deprive them of such power, and limit the scope of their au- 
thority to the mere execution of contracts previously sanctioned by Congress 
or which they are authorized to make by express statutory authority. The neces- 
sary operation of these provisions of the statutes is to cause the District Com- 
missioners to be merely administrative officers with ministerial powers only. 
The sum of the municipal powers of the District of Columbia is neither vested 
in nor exercised by the District Commissioners. They are, on the contrary, 
vested in the Congress of the United States, acting pro hac vice as the legislative 
body of the District, and the Commissioners of the District discharge the func- 
tions of administrative officials. 


In support of the bill, S. 3581, 70th Congress, which became the act 
of February 11, 1929, the Commissioners submitted an opinion dated 
December 13, 1927, of the then Corporation Counsel, entitled “Report 
to the Commissioners as to their Power to Compromise and Settle 
Claims.” The opinion of the Corporation Counsel, after pointing out 
that compromise agreements may involve (1) claims of the District of 
Columbia against others and (2) claims against the District. of Colum- 
bia, stated generally : 

I find nothing in the act itself [the organic act of 1878] which gives authority 
to the commissioners to enter into compromise agreements, nor do I find anything 
in the act from which such authority may reasonably be inferred. Congress 
has been very jealous of its powers and the courts have construed those powers 


which have been given to the commissioners within narrow limits. Our court 
of appeals has spoken clearly to this construction. 


He concluded the Commissioners were without authority to enter 
into compromise agreements; and as to agreements involving claims 
of the District of Columbia against others specifically stated : 


There being then no express authority and no authority from which such 
authority may be reasonably implied, I am of opinion that the commissioners 
have no power to enter into compromise agreements, and therefore I can answer 
the first question into which I have subdivided your query by saying that you 
have no power to release claims held by the District of Columbia by compromise 
settlement, in the absence of approval by Congress. 


To provide for the settlement of claims of the District of Columbia 
the 1929 act was amended. See H. Rept. No. 721, 82nd Cong., 1st 
session. The monetary limitation on the authority granted was the 
result of a Presidential veto of an earlier bill of similar character 
(H.R. 6834, 76th Congress) as it lacked a monetary limitation. 
Neither the language nor the history of the 1951 amendment, section 
1-906, D.C. Code, lends any support to a severing of the authority 
granted from the limitation placed thereon, or to viewing the author- 
ity and the limitation as other than coextensive. 

It is suggested that the District of Columbia in asserting its statutory 
right to the surplus property of the estate of Victoria Seydler, under 
section 18-717, D.C. Code, does not have a “ ‘claim’ in the ordinary 
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sense, but rather a defeasible right to receive the balance of this estate 
by virtue of its status as a statutory distributee.” In that connection 
our attention has been invited to Frazier v. Kutz, 139 F. 2d 380, involv- 
ing the question of the jurisdiction of the United States District Court 
for the District of Columbia sitting as a court of probate to make a 
finding of the absence of statutory heirs and to distribute, in accord- 
ance with section 18~717, D.C. Code, the surplus property of an intes- 
tate to the District of Columbia. Our attention was specifically 
invited to the paragraph of the opinion which contains the statement : 
“The position of the District, therefore, in such a proceeding as this is 
not that of an adverse claimant.” In stating the District was not an 
adverse claimant the court was pointing out that the status of the Dis- 
trict of Columbia in the probate proceeding was “like that of a person 
claiming as heir” and not that of a stranger claiming title to property 
adversely to the estate so as to deprive the probate court of jurisdic- 
tion. In the immediately preceding paragraph the court stated: 
“We have held as to the jurisdiction of the Probate Court that it has 
none to decide disputes concerning title to or possession of prop- 
erty as between the executor or administrator on the one hand and 
strangers claiming adversely on the other.” The court went on to 
hold that the probate court could take cognizance of the statutory 
right of the District of Columbia as distributee under the jurisdic- 
tional provision “to hear, examine, and decree upon all * * * 
claims * * * between executors and administrators and legatees, or 
persons entitled to a distributive share of an intestate estate * * *.” 
While a distinction may be made for certain purposes between the 
claim of a statutory distributee and that of an adverse claimant or of 
a creditor of the estate, a valid basis for such a distinction is not ap- 
parent with reference to the question of the existence of authority to 
enter into.a compromise agreement. 

While we appreciate that administrative considerations make it 
desirable to accept the offer of compromise which has been made in 
this case, we nevertheless must inform you that we are of the opinion 
that the authority of the Board of Commissioners to compromise a 
claim, even one of escheat, stems solely from the amendment of 1951, 
section 1-906, D.C. Code, and therefore the present offer, which is 
beyond the limitation of that section, may not be accepted. 
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[ B-131836 J 


Family Allowances—Separation—Type 2—Isolated Duty Stations 


Members of the Coast Guard who are assigned to isolated duty stations (light- 
houses, lightships, Texas-type towers, etc.) and who, under the compensatory 
absente privileges in 14 U.S.C. 511, rejoin their dependents at least one full week 
each month at a place nearby the duty station where the dependents had been 
transported at Government expense may not be regarded as in an enforced sep- 
aration status from their dependents for an extended period within the meaning 
of the family separation allowance provisions in 37 U.S.C. 427(b), even though 
the nature of the duty assignment and the unavailability of transportation pre- 
clude daily commuting between home and duty station, and, therefore, such mem- 
bers are not entitled to family separation allowance payments. 


Family Allowances—Separation—Type 2—Ship Duty—Compensa- 
tory Absence 


A Coast Guard member who is assigned to duty aboard a vessel away from its 
home port for a short period of 30 days or less followed by a period of compensa- 
tory absence when he returns to live with dependents but the vessel remains 
away from the home port may not be regarded as serving on board a vessel during 
such absence to be qualified for a family separation allowance payment under 
37 U.S.C. 427(b) (2), and if such compensatory absence was granted after the 
30-day qualifying period, the absence would terminate the member's entitlement 
to the family separation allowance payment and after return to the vessel the 
member would have to again serve the required period to qualify for the 
allowance. 


Family Allowances—Separation—Type 2—Ship Duty—Leave 


A Coast Guard member who, while serving on board ship and entitled to family 
separation allowance, returns to the home port or place where his dependents 
reside for a period of leave, would continue to be entitled to a family allowance 
during the leave not in excess of that for which he is entitled to pay and allow- 
ances on the basis that authorized leave is a statutory right, but if the member 
is granted a compensatory absence, which is a statutory privilege, and under 
regulations must be used first when authorized with leave, such compensatory 
absence would terminate the member's entitlement to family separation allowance 
payments and the member would not be entitled to the allowance for the follow- 
ing period of leave from the vessel. 


Family Allowances—Separation—Type 2—Ship Duty—Temporary 
Duty 


A Coast Guard member who, while assigned to a vessel away from home port and 
entitled to a family separation allowance, is ordered to temporary duty for a 
period of more than 30 days at a location which permits him to reside with his 
dependents during such assignment must have his entitlement to the family 
separation allowance suspended during the temporary duty period. 


Family Allowances—Separation—Type 2—Ship Duty—Hospital- 
ization, Etc., Effect 


A Coast Guard member who, while entitled to a family separation allowance 
for duty on a vessel away from its home port, is hospitalized may be regarded as 
in an enforced separation status while the vessel remains away from the home 
port for continuation of the family separation allowance, but if the member is 
assigned or attached for a period of more than 30 davs to a hospital near the 
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residence of his dependents, and the circumstances permit him to reside with his 
dependents during the period, the member’s entitlement to the family allowance 
would be suspended. 


Family Allowances—Separation—Type 2—Ship Duty—Compensa- 
tory Absence 


A Coast Guard member who is granted compensatory absence before completing 
the required period of duty of more than 30 days on board a vessel away from 
its home port would not qualify for the family separation allowance until he 
returns to the vessel and thereafter serves the required period of more than 30 
days, but, if the member is granted leave before completing the required duty, 
he would be entitled to have the period of leave, for which he receives pay and 
allowances, included in computation of the qualifying period provided that the 
vessel continues away from its home port, and when the 30-day period is com- 
pleted he would be entitled to the family separation allowance. 


Family Allowances—Separation—Type 2—Ship Duty—Temporary 
Duty 


A Coast Guard member who, before completing the 30-day qualifying period for 
family separation allowance on account of duty on a vessel away from its home 
port, is assigned to temporary duty or is hospitalized at a place where he resides 
with his dependents for 30 days or less may have such residence with his de- 
pendents regarded as in the nature of a social visit of a temporary sort and the 
period of duty or hospitalization would be proper for inclusion in the qualifying 
period for entitlement to the family separation allowance. 


Family Allowances—Separation—Type 2—Ship Duty—Hospital- 
ization, Etc., Effect 


A Coast Guard member who, before completing the 30-day qualifying period for 
family separation allowance on account of duty on a vessel away from its home 
port, is assigned to temporary duty or hospitalization at a place where he resides 
with his dependents for more than 30 days must be considered as residing with 
his dependents on substantially the same basis as if he were assigned ashore at 
such location and, therefore, the member could not have the period counted for 
purposes of qualifying for the allowance and he would not become entitled to 
the allowance until he returns to the vessel and serves for more than 30 days. 


To the Secretary of the Treasury, May 26, 1964: 


Reference is made to letter of February 17, 1964, from the Assistant 
Secretary, requesting a decision on five questions concerning the en- 
titlement of Coast Guard members to payment of family separation 
allowances pursuant to the provisions of 37 U.S.C. 427(b) under 
circumstances set forth and discussed in an accompanying memo- 
randum. The first two questions are as follows: 


a. May a member in an appropriate pay grade who has dependents be credited 
with a family separation allowance under the authority contained in Section 
427(b) of Title 37 for the period that the member is permanently assigned to an 
isolated post of duty notwithstanding that his dependents may have moved at 
Government expense to the general area in which the isolated unit is located? 

b. If affirmative, may the member continue to be paid the allowance for 
periods he is on compensatory absence granted under the authority of 14 USC 
“11 as well as for periods that he may be on temporary duty, hospitalized, or is 
on authorized leave not in excess of that for which he is entitled to pay and 
allowances under the provisions of the second sentence of 37 USC 502(a)? 
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It is stated in the supporting memorandum that the Coast Guard 
maintains many isolated stations such as lighthouses and other aids 
to navigation units within the continental limits of the United States 
und overseas which are located on islands and off-shore Texas-type 
towers, and that conditions of duty at these units result in the confine- 
ment. of the member to the unit because of its isolation or the require- 
ment for long periods of continuous duty. It is said that the Congress 
in recognition of such conditions enacted legislation, codified in 14 
U.S.C. 511, which authorizes the granting of compensatory absence to 
members under administrative regulations (now embodied in section 
7-B of the Coast Guard Personnel Manual). It is further stated in the 
memorandum that while these units have been considered isolated 
because they are physically located at places where accessibility thereto 
is difficult or they are remotely located away from towns or cities hav- 
ing usual places of recreation, stores, homes and other related facilities 
which are common to normal living arrangements, they have not been 
designated as being in a restricted area within the purview of para- 
graph 1150-17 of the Joint Travel Regulations and, therefore, trans- 
portation of dependents may be authorized to be performed into the 
general area of the unit at Government expense when civilian housing 
san be located. Additionally it is said that it is likely that the depend- 
ents may locate within 50 miles from the member’s duty station, but 


since the member is precluded from commuting to his home on a daily 
basis because of the nature of his duty assignment and the unavail- 
ability of transportation, there exists an enforced separation of the 
member from his family for an extended period of time. 

Subsection 427 (b), Title 37, U.S. Code, provides as follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station ; 

(2) he is on duty on board a ship away from the home port of the ship 
for a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a con- 
tinuous period of more than 30 days and his dependents do not reside at or 
near his temporary duty station. 

A member who becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than 30 
days is entitled to the allowance effective as of the first day of that period. 
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It is clear that under clause (1) of the above provision of law the 
eligibility of a member, if otherwise entitled, to the family separation 
allowance is conditioned upon a showing that his dependents do not 
reside at or near his permanent duty station and that their movement 
to or near such station was not authorized at Government expense. 
Since these isolated posts of duty are not regarded as restricted sta- 
tions, there apparently is no administrative restriction on the trans- 
portation of the dependents to the vicinity of the member’s duty station 
if he is otherwise eligible for their transportation. It is said that the 
dependents may actually locate within a distance of 50 miles of the 
member’s station and there is no showing that it is not possible for 
the dependents to locate within such a distance of any of the stations 
concerned. In our answer to Question 26 on page 22 of our decision 
of October 9, 1963, B—131836, 43 Comp. Gen. 332, we held that if the 
dependents of a member do not reside within a reasonable daily com- 
muting distance of his duty station for which assignment the allowance 
is claimed, 50 miles being considered the maximum one-way distance 
for this purpose except where the member actually commutes a greater 
distance daily, it may be considered that the dependents do not reside 
at or near his station for the purposes of clauses (1) and (3) of section 
427(b). The decision, however, did not consider duty assignments 
which because of the nature of their location preclude daily com- 
muting even though the dependents do not live more than 50 miles 
away and it appears to be the administrative view that such a rule 
should not be applicable in these circumstances. 

It is our understanding that, generally, members of the Coast Guard 
permanently assigned to isolated units or stations are required to 
serve at their stations for continuous short periods not exceeding 21 
days each followed by an interval of compensatory absence not exceed- 
ing 7 days. The statutory authority for granting such absence is set 
forth in section 511, Title 14, U.S. Code, as follows: 

Compensatory absence of military personnel at isolated aids to navigation. 

The head of the department in which the Coast Guard is operating, under 
regulations prescribed by him, may grant compensatory absence from duty to 
military personnel of the Coast Guard serving in lightships and at lighthouses 
and other isolated aids to navigation of the Coast Guard when conditions of 
oa result in confinement because of isolation or in long periods of continuous 
Paragraph 7-B-11 of the Coast Guard Personnel Manual states that, 
compensatory absence is a form of liberty granted to personnel on 
lightships and at lighthouses and other isolated aids to navigation, and 
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paragraph 7—B-12 states that compensatory absence is not a right to 
any individual but is authorized for the purpose of maintaining the 
efficiency of the service by providing a method of compensating any 
individual for normal liberties lost through serving at isolated units. 
See in this connection S. Rept. No. 1068, to accompany S. 2566, which 
was enacted as Public Law 290, 69 Stat. 577, 14 U.S.C. 511. On pages 
3 and 4 of the report an explanation is given as follows: 


“Compensatory absence” was devised to permit such persons to make up, 
in part, at least, for normal liberties so lost. It amounts to a lumping together 
of several liberties into a more extended absence, of sufficient length to enable 
the person concerned to visit the nearest center of recreation, shopping, etc., for 
a reasonable period. * * *. 


Also, paragraph 7-B-13 of the Personnel Manual permits members 
serving on lightships or isolated aids to navigation shore units within 
continental United States to be granted as much as 121 days of com- 
pensatory absence per year, that is, for every 14 days actually served 
on board a lightship or isolated shore unit there accrues not more than 
7 days compensatory absence. 

Under these provisions it is evident that, generally, for at least one 
full week of eath month of their assignment, these members can re- 
join their dependents who were authorized to move at Government 
expense to the area in which the isolated duty station is located. In 
these circumstances it is our view that there is not an enforced separa- 


tion of the member and his family for an extended period of time 
within the contemplation of section 427(b) so as to entitle him to a 
family separation allowance. Accordingly, question a is answered in 
the negative, thus obviating any answer to question b. 

The remaining questions are as follows: 


c. May a member otherwise entitled to a family separation allowance who 
is permanently assigned to a ship continue to receive such allowance while the 
ship is away from its home port for more than thirty days and the member 
returns to the home port or to the residence maintained for his dependents while 
he is on compensatory absence, on temporary duty, hospitalized, or is on au- 
thorized leave not in excess of that for which he is entitled to pay and allowances 
under the provisions of the second sentence of 37 USC 502(a) ? 

d. Would your answer to (c) above be the same regardless of whether the 
authorized absence of the member occurred during or after the initial thirty day 
qualification period ? 

e. If your answer to (c) above is in the negative, would such authorized ab- 
sence of the member merely suspend entitlement to family separation allowance 
for the period of such absence or would it in fact terminate entitlement thereby 
requiring a new qualification period after return of the member from such 
absence? 


Question c, except for the item of compensatory absence, is similar 
to question 7 _— on page 8 of our decision of October 9, 1963. 
We answered that question by saying that the member would be 
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entitled to the family separation allowance during periods of tempo- 
rary duty, shore patrol duties, hospitalization ashore while the ship re- 
mains away from its home port, and while he is on authorized leave not 
in excess of that for which he is entitled to pay and allowances under 
the provisions of the second sentence of 37 U.S.C. 502(a). That ques- 
tion, however, did not present situations where the member while on 
such authorized leave or other authorized absence from the ship re- 
turns to the home port of the ship or to the residence maintained by 
him elsewhere for his dependents. 

As indicated above, compensatory absence amounts to a lumping 
together of several liberties so as to make up for the liberties lost by 
reason of continuous service at an isolated station or aboard ship. 
Therefore, it is our view that a member of the Coast Guard who serves 
aboard a ship for a short period of 30 days or less followed by a 

riod of compensatory absence from the ship while it remains away 

rom its home port may not be regarded as serving on duty aboard 

the ship during such absence, one of the reasons for authorizing the 
absence being to permit the member to return to his family. His 
status is substantially the same as if the vessel had returned to its 
home port. Thus, a member who does not complete the required serv- 
ice of more than 30 days before being granted compensatory absence 
would not become entitled to an allowance under section 427(b) (2). 
If such absence is granted after completing the required period of 
service, it would terminate the member’s entitlement and it would be 
necessary for him to return to the vessel and thereafter serve the re- 
quired period in order to again qualify for the allowance. 

While the administrative regulations treat compensatory absence as 
a form of liberty—a statutory privilege—the accrual of leave by mem- 
bers of the Armed Forces is a statutory right and 37 U.S.C. 502(a) 
provides that a member while on authorized leave 

* * * is entitled to the same pay and allowances to which he would be entitled 


if he were not on leave, and to any additional allowances otherwise provided by 
law for members on leave. 


In view of such statutory right, it is our view that a member serving 
on board ship and otherwise entitled to receive the family separation 
allowance would continue to be entitled to the allowance while on 
authorized leave not in excess of that for which he is entitled to pay 
and allowances even though he returns to the home port or the place 
where his dependents reside. In this connection, it is noted that para- 
graph 7-B-14 of the Coast Guard Personnel Manual provides that 
District commanders may, at their discretion, authorize personnel to 
take leave and compensatory absences consecutively. In view of the 
restrictions on the accumulation of compensatory absence it will be 
assumed that it is to be used first when authorized consecutively with 
leave. A grant of compensatory absence, therefore, would terminate 
the member's entitlement and he would not be entitled to the allowance 
for the following period while on leave away from the vessel. 

In our decision of January 30, 1964, B-131836, 43 Comp. Gen. 527, 
we considered the case of a member assigned to a vessel away from its 
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home port for a period of more than 30 days, but at another port 
undergoing repairs. The member’s dependents resided in the vicinity 
of such port where the vessel was located. It was there stated— 


Accordingly, while the general rule is that payment of the $30 allowance under 
clause (2) is authorized during any absence of the member’s ship from its home 
port for the prescribed period, we believe that, to be consistent with the plain 
intent of the law, such general rule must be considered subject to the qualifica- 
tion that the member is not entitled to such allowance during periods (exclusive 
of any mere visit of 30 days or less) when, notwithstanding his assignment to duty 
on board ship, he is not actually separated from his dependents but lives with 
them on substantially the same basis as he would if he were assigned ashore at 
the approximate location of hisship. * * * 

In line with the above decision, if a member otherwise entitled to 
a family separation allowance by reason of his assignment to a ship is 
assigned on temporary duty for a period of more than 30 days at a 
location which permits him to reside with his dependents during such 
assignment his entitlement to the allowance would be suspended during 
that period. 

Generally, a member who is entitled to a family separation allow- 
ance by reason of his assignment to a vessel away from its home port 
is entitled to continue to receive the allowance while he is hospitalized 
and while the vessel remains away from the home port since the en- 
forced separation normally continues during such period. If, how- 
ever, a member assigned to a vessel and otherwise entitled to the allow- 
ance is temporarily assigned or attached for a period of more than 
30 days to a hospital near the residence of his dependents and cir- 
cumstances are such that he is permitted to reside with them during 
such period, his entitlement to the allowance would be suspended for 
that period. Question c is answered accordingly. 

In answer to question d, as indicated above, if a member is granted 
compensatory absence before completing the required period of duty 
of more than 30 days, he would not qualify for the allowance until he 
again returns to the vessel and thereafter serves the required period of 
more than 30 days. While clause (2) provides that the member be on 
duty on board a ship away from its home port for a continuous period 
of more than 30 days in order to be entitled to the allowance, since the 
leave law provides that a member while on authorized leave is entitled 
to the same pay and allowances as if he were not on leave, it is our view 
that a member serving on duty on board a vessel away from its home 
port who is granted leave before completing the required period of 
more than 30 days would be entitled to include the period of leave in 
computing the qualifying period of duty provided the vessel continues 
away from its home port. When a period of more than 30 days is com- 
pleted on that basis, he would become entitled to the allowance. 
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With respect to a period of temporary duty or hospitalization 
occuring before the member completes the qualifying period of more 
than 30 days aboard the vessel, the circumstances being such that he 
is able to reside with his dependents, we are of the opinion that if the 
period they reside together is for 30 days or less, it may be regarded as 
in the nature of a social visit of a temporary nature and would not 
affect his entitlement. Thus, he would be permitted to include the 
period of temporary duty or hospitalization in computing the qualify- 
ing period and would become entitled to the allowance upon complet- 
ing such period if other requirements are met. Cf. B—153204, March 16, 
1964, 43 Comp. Gen. 596, answer to question 5, copy enclosed. If, 
however, the period of hospitalization or temporary duty is such that 
the member is able to reside with his dependents for a period of more 
than 30 days, then, notwithstanding his permanent assignment to duty 
on board ship, he would not actually be separated from his dependents 
but would live with them on substantially the same basis as he would 
if he were assigned ashore at that location. On that basis, the mem- 
ber would not be permitted to count the period while residing with 
his dependents for the purpose of qualifying for the allowance and 
would not become entitled to an allowance incident to his assignment 
aboard the vessel until he returns thereto and thereafter serves the 
required period of more than 30 days. 


The above appears to answer question e, making any further answer 
unnecessary. 


[ B-153883 J 


Family Allowances—Separation—Type 2—Temporary Duty—Re- 
turn on Weekends 


A Coast Guard officer who, while on temporary additional duty away from his 
permanent station for more than 30 days, returned on weekends to his perma- 
nent station where his dependents lived and where he participated in flights as a 
crew member may not be regarded as having been on temporary duty away 
from his permanent station for a continuous period of more than 30 days for 
family separation allowance payments under 37 U.S.C. 427(b) (3). 


To R. H. Mills, United States Coast Guard, May 26, 1964: 


By first indorsement dated April 2, 1964, the Commandant, U.S. 
Coast Guard, forwarded your letter of April 2, with enclosures, re- 
questing a decision as to the legality of payment of a family separation 
allowance under the provisions of 37 U.S.C. 427(b) (3) to Lieutenant 
(jg) Cornelius A. Breen, Jr. (50743), USCGR, on the basis of the 
circumstances disclosed. 


758-984 O-65—50 
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By orders dated September 5, 1963, Lieutenant Breen was ordered 
to proceed from his permanent duty station at the U.S. Coast Guard 
Air Station, Elizabeth City, North Carolina, to the Coast Guard Re- 
serve Training Center, Yorktown, Virginia, for temporary additional 
duty under instruction for approximately 4 months and return to his 
permanent duty station. The record indicates that the officer departed 
Elizabeth City on September 14, 1963, and reported at Yorktown on 
September 15, and that his temporary additional duty terminated on 
December 23, 1963, when he returned and reported to his permanent 
station on that day. In his claim, the officer asserts that during the 
period of his temporary additional duty (September 14, 1963, to 
December 23, 1963), he commuted each weekend to his home at Eliza- 
beth City which is also his permanent station, and while there he 
participated in operational flights as a crew member during October 
and November 1963. 

You say that apparently paragraph 4212 of the Joint Travel Regu- 
lations contemplates that a member may return to his permanent duty 
station (or home) for personal reasons without terminating his tem- 
porary additional duty orders. The regulations (paragraph 4212) 
authorize, in the case of a member who returns to his permanent duty 
station for personal reasons during a period of temporary duty, pay- 
ment of allowances for temporary duty travel for the travel performed 
from temporary to permanent duty station and return, not to exceed 
the amount he would have received had he remained at the temporary 
duty station. In expressing doubt as to the propriety of the payment, 
you say that the member did in fact return to his permanent duty 
station and assume a duty status while participating in official flights 
as a crew member and that this situation prevailed at less than 30-day 
intervals throughout the period of temporary additional duty. 

Section 427(b) (3) of Title 37, U.S. Code, as added by section 11 of 
the Uniform Services Pay Act of 1963, Public Law 88-132, approved 
October 2, 1963, authorizes payment of a monthly family separation 
allowance of $30 to certain members entitled to basic allowance for 
quarters for dependents if: 

(3) he is on temporary duty away from his permanent station for a con- 
tinuous period for more than 30 days and his dependents do not reside at or 
near his temporary duty station. 

The legislative history of section 427(b) shows that the rationale of 
the allowance is that “enforced separations” of servicemen from their 
families cause added household and family expenses where the member 
is absent for any substantial period of time. (Page 25 of S. Rept. 
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No. 387, to accompany H.R. 5555, which was enacted as Public Law 
88-132). There is also for noting that the Uniform Services Pay Act 
of 1963 is effective October 1, 1963 (section 14 of Public Law 88-132, 
77 Stat. 218) and, consequently, there would be no basis to authorize 
payment of a claim for family allowance for any period prior to that 
date. 

Clause (3) of section 427(b) clearly restricts the payment of a 
family separation allowance to a member who is on temporary duty 
“away from his permanent station for a continuous period of more 
than 30 days.” While under the temporary additional duty orders of 
September 5, 1963, Lieutenant Breen performed temporary duty away 
from his permanent duty station during the period September 14, 1963, 
to December 23, 1963, the record shows that during that period he did 
in fact return at intervals to his permanent station at Elizabeth City 
which was also his home. Since the officer returned on weekends to his 
permanent station where, as stated, he participated in official flights as 
a crew member, it is our view that he may not be regarded as having 
been on temporary duty “away from his permanent station for a con- 
tinuous period of more than 30 days” within the meaning of clause (3) 
of section 427 (b), so as to entitle him to a family separation allowance 
for the period involved. 

Accordingly, payment of the allowance is not authorized and the 
papers submitted with your letter will be retained here. 


[ B-153783 J 


Subsistence—Per Diem—Fractional Days—Daylight Saving v. 
Standard Time 


Under section 6.9a of the Standardized Government Travel Regulations pre- 
scribing the use of standard time in setting the time of arrival and departure for 
per diem purposes for an absence from an official station of more than 24 hours, 
an employee of the Government under orders for an estimated 6 days of temporary 
duty whose return by air to his official station constructively occurred at 6 :30 a.m. 
daylight saving time is not entitled to the $4 claimed for one quarter day’s per 
diem, section 6.9a requiring that the schedule 6:30 a.m. local time of arrival 
at the airport be converted to the corresponding eastern standard time hour, 
5 :30 a.m. 


To Michael A. Fungaroli, Department of the Navy, May 28, 1964: 
Your letter of March 13, 1964, requests that we reconsider your 
claim for $4, representing one quarter day’s per diem in lieu of sub- 
sistence which was disallowed in our Claims Division settlement of 
March 9, 1964. 
In Travel Order No. 368 dated July 15, 1963, as an employee of 
the Department of the Navy, Bureau of Ships, you were authorized to 
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travel from Washington, D.C., to Los Angeles, California, for tem- 
porary duty at the Gilfillan Corporation, and return. The travel 
order estimated the duty and travel time would require 6 days, namely, 
from July 21-27, 1963, and authorized you to use commercial rail, air 
or bus, or to travel by privately owned conveyance on a mileage basis, 
provided that the “cost, including per diem, must not exceed cost by 
usual public means of transportation.” Paragraph 2a of the travel 
order authorized you to be reimbursed for subsistence at a per diem 
rate of $16 “for each circumstance of travel in accordance with instruc- 
tions in NCPI 4650.7-2 and 3.” However, the Standardized Govern- 
ment Travel Regulations—incorporated by reference in the said in- 
structions—govern the matter here involved. 

Section 6.9a of the standardized regulations clearly requires the use 
of standard time in setting the time of arrival and departure for per 
diem purposes for an absence from the official station of more than 24 
hours. That provision conforms to our decision of January 2, 1952, 
B-106567, copy herewith. The regulation also provides that in ab- 
sences of 24 hours or less the local time in effect at the place where the 
official travel begins and ends will be used. Section 6.11 of the 
regulations also refers to both absences of more and less than 24 hours, 
and describes the daily absence involved as “continuous travel.” Such 
provision does not dispense with the requirements and limitations of 
section 6.9 regarding computation of the time of beginning and ending 
of the whole travel and temporary duty period. 

The last sentence of section 6.9a relates to the immediately preceding 
sentence in that section and, hence, is for consideration only in those 
cases when both types of absences appear on the same voucher, and 
applies only to absences of 24 hours or less. When—as in your case— 
a traveler’s return to his official station constructively occurs at 6:30 
a.m., daylight-saving time, following an absence of more than 24 hours, 
section 6.9a requires that such local time hour be converted to the 
corresponding standard time hour. That is to say, in your case, 5:30 
a.m. eastern standard time on July 25, 1963, correspondents to the 
scheduled local arrival time of American Airlines Flight No. 78 at 
Dulles International Airport. In that connection also see section 6.9¢ 
of the standardized regulations and the decisions at 39 Comp. Gen. 880, 
40 id. 128 and 400; also B-152692 dated November 13, 1963; copies of 
which are enclosed. 

Therefore, as the record shows payment of your per diem was cor- 
rectly computed by the Navy Finance Office, the disallowance of your 
reclaim of additional per diem is sustained. 
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[B-153551] 


Appropriations—A pportionment—Funds, Etc., Subject to 


In view of the purpose of the 1950 amendment to the apportionment require- 
ments of section 3679, Revised Statutes, 31 U.S.C. 665, to include all types of 
funds and appropriations not specifically excepted, nonadministrative funds of 
the Federal Savings and Loan Insurance Corporation must be regarded as subject 
to apportionment, and the fact that the Corporation has authority to determine 
its necessary expenditures and the manner in which they are incurred, allowed, 
and paid does not exclude the Corporation from the apportionment requirements 
of section 3679, Revised Statutes. 


To the Chairman, Federal Home Loan Bank Board, June 3, 1964: 


This is in regard to your letter dated February 18, 1964, and enclo- 
sures, as supplemented by your General Counsel’s letter of April 24, 
1964, requesting advice as to whether nonadministrative expenditures 
of the Federal Savings and Loan Insurance Corporation are subject 
to the apportionment provisions of section 3679 of the Revised Stat- 
utes, as amended, 31 U.S.C. 665. 

The apportionment requirements of section 3679 of the Revised 
Statutes were strengthened when that section was amended generally 
by section 1211 of the General Appropriation Act, 1951, approved 
September 6, 1950, Ch. 896, 64 Stat. 765, 31 U.S.C. 665(c)(1). Section 
3679 provides in pertinent part that: 


(c)(1) Except as otherwise provided in this section, all appropriations or 
funds available for obligation for a definite period of time shall be so appor- 
tioned as to prevent obligation or expenditure thereof in a manner which would 
indicate a necessity for deficiency or supplemental appropriations or funds for 
such period; and all appropriations or funds not limited to a definite period of 
time, and all authorizations to create obligations by contract in advance of appro- 
priations, shall be so apportioned as to achieve the most effective and economical 
use thereof. As used hereafter in this section, the term “appropriation” means 
appropriations, funds, and authorizations to create obligations by contract in 
advance of appropriations. 


Subsection (d) (2), 31 U.S.C. 665(d) (2), requires the apportion- 
ment to be made in writing by the Director of the Bureau of the 
Budget, and specifically includes within the applicability of the sec- 
tion corporations wholly or partly owned by the United States which 
are instrumentalities of the United States. Concerning exclusions 
from the operation of the section, subsection (d) (2) provides: 


* * * Nothing in this subsection shall be so construed as to interfere with 
the initiation, operation, and administration of agricultural price support pro- 
grams and no funds (other than funds for administrative expenses) available 
for price support, surplus removal, and available under Section 32 of the Act of 
August 24, 1935, as amended (7 U.S.C. 612(c) ), with respect to agricultural com- 
modities shall be subject to apportionment pursuant to this section. The provi- 
sions of this section shall not apply to any corporation which obtains funds for 
making loans, other than paid in capital funds, without legal liability on the part 
of the United States. 


Pursuant to the aforementioned statutory requirements the Bureau 
of the Budget has apportioned funds of the Corporation to be used 
for the present fiscal year. This apportionment includes funds which 





760 DECISIONS OF THE COMPTROLLER GENERAL [43 


are to be used for nonadministrative as well as administrative expenses 
and it is the application of the apportionment procedure to the non- 
administrative expenses to which objection is made in your letter. 
It is the position of the Federal Home Loan Bank Board that the 
authority in section 402(c)(5) of title IV of the National Housing 
Act as included in section 22 of the act approved May 28, 1935, Ch. 150, 
49 Stat. 298, 12 U.S.C. 1725(c)(5), which provides that the Cor- 
poration “shall determine its necessary expenditures under this act 
and the manner in which the same shall be incurred, allowed, and 
paid, without regard to the provisions of any other law governing 
the expenditure of public funds” removes the nonadministrative 
expenditures from the apportionment provisions of section 3679 of 
the Revised Statutes, as amended. 

The applicability of the apportionment requirements to the Corpora- 
tion has been the subject of considerable discussion with the Bureau of 
the Budget, the agency primarily responsible for seeing that the pro- 
visions of section 3679 of the Revised Statutes, as amended, are met, 
as indicated by the copies of correspondence enclosed with your letter. 
In his letter to you of October 26, 1963, the Director pointed out that 
the changes made in section 3679 in 1950 enlarged the scope of the 
apportionment system to embrace “all appropriations or funds,” with 
certain stated exceptions and referred to the report of the committee 
which recommended the amendment and its showing that the change 
was intended to overcome the gaps which were then prevailing in 
the apportionment system. 

The scope of section 3679 of the Revised Statutes, as amended, is 
specifically set forth and exceptions to its provisions are named. While 
there is no ambiguity in the statute as to whether its coverage extends 
to corporate funds nor as to the extent of the exceptions stated therein 
thereby necessitating a review of its legislative history, an examination 
has nevertheless been made in view of your concern in the matter. 
Nothing was found to support a view that authority of a corporation 
to determine its necessary expenditures and the manner in which the 
same shall be incurred, allowed, and paid, would operate to exclude 
such corporation from the apportionment requirements. As opposed 
to the position stated in your letter, it is indicated in H. Rept. No. 1797, 
8ist Congress, 2d Session, page 9, that strengthening of section 3679 
was required because such section was antiquated and that because 
the structure of the Government had become so involved the law had 
become inoperative in many cases. The purpose of the amendment 


of the section was to “require careful apportionment of all types of 
funds.” 
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The action of the Bureau of the Budget in applying the apportion- 
ment requirements to funds for nonadministrative expenditures of the 
Federal Savings and Loan Corporation is, in our view, legally justified 
in the absence of a provision of law specifically exempting such funds 
from apportionment. 

We are forwarding a copy of this decision to the Director of the 
Bureau of the Budget. 


[ B-153717 J 


Contracts—Specifications—Deviations—Informal v. Substantive— 
Brand Name 


Although the award of a contract, under a brand name or equal invitation that 
did not specify the salient characteristics needed by the Government, to a bidder 
who offered an item that deviated from one of the descriptive requirements 
that was subsequently determined to be unnecessary to the Government’s needs, 
was not proper, in view of the fact that the award was made in good faith and 
that the contractor spent substantial sums in preparing to meet his obligations 
under the contract, cancellation would not be in the best interests of 
the Government. 


Contracts—Awards—Cancellation—Erroneous Awards 


The circumstances in Prestez, Inc. v. United States, Ct. Cl. No. 415-61, decided 
July 12, 1963, in which a contract was eanceled because the award had been 
made on the basis of a bid that deviated substantially from the specifications 
to the disadvantage of other bidders are to be distinguished from the case of 
an award to a bidder who offered to furnish an item which was in many respects 
superior to the description in a brand name or equal invitation but deviated 
from one minor requirement that was subsequently determined to be unnecessary 
to the Government’s needs and, therefore, in the latter case because the con- 
tract was entered into in good faith and the contractor spent substantial sums 
of money in preparing to meet the obligations of the contract, cancellation 
would not be in the best interests of the Government. 


Contracts—Deliveries—Items Omitted From Bids 


An award, under paragraph 1-1206.4 of the Armed Services Procurement Regu- 
lation requiring bidders to identify specific products to be furnished as well as 
any modifications from the brand name products specified in the invitation, to 
a bidder who submitted descriptive literature on the equipment to be furnished 
that did not include a particular component in the brand name product specified 
in the invitation and who did not indicate that his equipment contained any 
modifications of the brand name product is not an award that obligated the 
contractor to furnish the component which was subsequently determined to be 
unnecessary to the Government’s needs and, therefore, delivery of the equip- 
ment without the component may be accepted. 


Contracts—Specifications—Restrictive—Particular Make—Restric- 
tive v. Descriptive 


In procurements utilizing brand name or equal purchase descriptions, the Gov- 
ernment’s actual needs should be determined in advance of the issuance of the 
invitation and only such actual needs should be set forth as salient characteris- 
tics and if reasonable tolerances respecting the physical or functional charac- 
teristics of the equipment are acceptable to the procuring agency, the salient 
characteristics should be stated in approximate terms. 
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To the Director, Defense Supply Agency, June 4, 1964: 


We.refer to a letter dated April 2, 1964, from Mr. George W. Shel- 
horse, Assistant Counsel, furnishing a report and documents on the 
protest filed with our Office by the A. Dalkin Company, a division of 
American Machine and Foundry Company, against the proposed 
cancellation by the Defense General Supply Center of a contract 
awarded to that company for beverage dispensers. 

Invitation for bids No. DSA 4-64-1069 was issued on December 20, 
1963, soliciting bids for furnishing 50 beverage dispensers on a f.o.b. 
destination basis. Amendment 1 to the invitation was issued on De- 
cember 24, 1963, increasing the total nuimber of dispensers to be pur- 
chased from 50 to 150. The invitation carried the following purchase 
description : 

FSN 7320-977-3726 DISPENSER, BEVERAGE, ELECTRICALLY REFRIG- 
ERATED: Single bowl, transparent unbreakable plastic; 4 gallon beverage ca- 
pacity ; approx dimensions of unit 23 in. high, 17 in. deep, 15 in. wide; furnished 
1, hp hermetically sealed refrigeration unit, adjustable beverage temp. control, 
sterilizer lamp, cabinet access panels, drip tray, 7 ft. (min) power cord with 
grounded connection, pump or stirring apparatus to provide continuous beverage 
circulation through bowl and cooling area; electrical characteristics 115 volts, 


AC, 60 cycle, single phase; proof of compliance with UL and NSF requirements 
must be furnished; Jet Spray Corp Model No. JS-6 “or equal.” 


Bids were opened as scheduled on January 20, 1964. Four bids 

were received as follows: 
Sub-Item 002 
Sub-Item 001 75 each 
75 each f.o.b. Defense 
f.o.b. Tracy General Supply 
Bidder Defense Depot. __Center _ 
Jet Spray Corp. $176.00 (f.0.b. origin) 
Hedeman Products, Inc. 199. 00 $199. 00 
Pro-Craft Engineering Co. 122. 50 122. 00 
A. Dalkin Co. 175. 00 175. 00 

Pro-Craft Engineering Company, the low bidder, bid on its “Model 
WC-3.” Pro-Craft’s bid was rejected as nonresponsive for failure to 
meet the specific requirements set forth in the purchase description 
since the literature attached to Pro-Craft’s bid described the Model 
WC-3 as having a three gallon capacity. The contracting officer re- 
ports that Pro-Craft also had not furnished data necessary to deter- 
mine that the item complied with UL requirements. 

A. Dalkin Company, the second low bidder, submitted a bid on the 
American Machine and Foundry Company “Sir Culator” Model CD- 
30 as an equal item with descriptive literature attached. This litera- 
ture indicated that the item offered by A. Dalkin Company was a seven 
gallon, 14 h.p. unit, 3114 inches high, 16 inches wide and 1834 inches 
deep. The Sir Culator unit was a larger item which exceeded the 
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capacity requirements specified in the invitation and, according to the 
contracting officer, was considered from a technical standpoint to be 
a superior item. The contracting officer reports that it was determined 
that the Sir Culator unit would be satisfactory for the Government’s 
requirements and that award should be made to A. Dalkin. In that 
connection, a document entitled “DETERMINATION AND FIND- 
INGS” dated January 27, 1964, signed by the contracting officer and 
submitted as part of the record before us, recites that : 


2. This bid [A. Dalkin] was sent to Dir, Technical Operations for evaluation, 
and they suggested that Dir, Supply Operations be contacted as to the accepta- 
bility of a larger capacity machine. 

3. Mr. Robert Riley, Dir, Supply Operations, was contacted and in turn spoke 
with Colonel Dibble and an agreement was reached that the larger capacity 
machine would be satisfactory for the requirements of the Air Force (only 
recorded user). 

4. Mr. Riley initialed Comment No. 2 from Dir, Technical Operations, indicat- 
ing acceptance of the suggested item. 

Determination 


On the basis of the above information, it is determined that an award will be 
made to the American Machine and Foundry Company for the brand name Item 
specified in their bid. 


Award of contract DSA-4—020650-TP521 was made to A. Dalkin 
Company, a division of American Machine and Foundry Company, 
on January 31, 1964, for 150 units of its Sir Culator, Model CD-30, at 
a unit price of $175. 

The contracting officer reports that beverage dispensers are in short 
supply with back orders on hand. On February 20, 1964, the A. 
Dalkin Company was telephonically requested by the procuring agen- 
cy to accelerate delivery to the maximum extent at no cost to the Gov- 
ernment. On February 26 and March 3, 1964, the A. Dalkin Company 
advised that 75 units would be shipped on March 20, 1964, and 75 on 
March 27, 1964. (The contract requires shipment of all 150 units to 
both destinations by July 17, 1964.) It is reported that the first 75 
units are packed and ready for shipment while the remaining units 
are ready for packing. However, due to subsequent events, as de- 
scribed below, no deliveries have been made. 

By letter dated February 11, 1964, to the contracting officer, Pro- 
Craft Engineering Company protested the rejection of its bid con- 
tending that, in its opinion, it was not mandatory to bid on a four 
gallon dispenser and it, therefore, bid on the type it thought would 
meet with the most favor in a “tight-money” budget situation. Pro- 
Craft alleged that it manufactured dispensers in all sizes from 3 gal- 
lons up to and including 12 gallons and that had it been aware that it 
was mandatory to bid on a 4 gallon unit it certainly would have done so. 
In response to Pro-Craft’s protest the procurement was reviewed and 
it was again determined that Pro-Craft’s bid was nonresponsive. 
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In conjunction with the review of the rejection of Pro-Craft’s 
bid, the award to A. Dalkin Company was also reviewed. The con- 
tracting officer reports that upon such review : 

* * * It was determined that the bid of A. Dalkin Company was not responsive 
to the specific requirements of 4 gallons beverage capacity, 1/6 h.p. refrigeration 
unit; and that the bid did not offer a sterilizer lamp. The award to A. Dalkin 
Company was therefore not the contract on which bids were requested and was 
an illegal award. On 12 March 1964 A. Dalkin Company was notified tele- 
phonically of the Government’s intention to cancel the award and that no ship- 
ments should be made. The Company asserted that cancellation will result in 
substantial costs to that firm. These costs allegedly will result primarily from 
packaging in accordance with requirements set forth on page 4 of the Invitation 
for Bids; from overtime expended in attempting to comply with the Government’s 
request for acceleration; from inclusion of an optionally available unbreakable 
plastic bowl; and from holding these quantities. * * * 


The contracting officer contends that the contract awarded to A. 
Dalkin Company contained material variances from the invitation 
and was not the contract on which bids were requested. Such a con- 
tract, he states, is invalid and confers no rights on the purported 
contractor, citing Prestex, Inc. v. United States, Ct. Cl. No. 415-61, 
decided July 12, 1963, 320 F. 2d 367. He further states that the il- 
legality of the award results from a violation of the requirements of 
10 U.S.C. 2305(c) which provides, in substance, that awards shall be 
made to the responsible bidder whose bid conforms to the invitation 
for bids and will be most advantageous to the United States, price 
and other factors considered. Thus, he asserts, the present case is 
distinguishable from John Reiner and Company v. United States, 
Ct. Cl. No. 431-57, decided December 13, 1963, 325 F, 2d 438, since, 
unlike the Rezner case, the illegality of the award here results from a 
violation of a statute rather than a violation of any higher standard 
than that required by the statute. 

Although, as above indicated, the contracting officer believes that 
the award to A. Dalkin Company was illegal he, nevertheless, recom- 
mends that after the award is canceled he be authorized to accept 
delivery of the 150 units without sterilizer lamps and to pay a reason- 
able price therefor not to exceed the contract price. He notes, in 
justification for such procedure, that the firm has produced in good 
faith and in fact has accelerated production at the Government’s 
request. He also points out that the contractor has offered to install 
a sterilizer lamp at no cost to the Government. 

In his letter of April 2, 1964, the Assistant Counsel states, in part, 
that: 

* * * the Dalkin Division bid was not determined to be non-responsive on the 
question of whether it offered an item equal to the Jet Spray model. It was 
determined to be non-responsive because it did not meet all the specific minimum 
requirements set forth in the purchase description, even though in some respects 
it exceeded those requirements. A comparison of the low bid and that of the 
Dalkin Division with each of the specific requirements is also attached. While 


the costs of some of the specific requirements, such as the sterilizer lamp, may 
be relatively minor, they are nevertheless specific requirements. If the specific 
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requirements are not regarded as minimum requirements then the low bid of 
Pro-Craft Engineering Company could also have been considered responsive 
and the award to the Dalkin Division would have been to other than the low 
bidder. 

The information contained in the report indicates that all of these require- 
ments may not actually be necessary to serve the Government’s needs, which 
would make the procurement objectionable on the ground that it did not permit 
full and free competition. This fact alone might not require a determination 
that the award is illegal. However, an award on a bid which is non-responsive 
to the stated terms of the Invitation has no validity and confers no rights on the 
purported contractor. 


The facts and circumstances outlined above fairly support a con- 
clusion that the Sir Culator model offered by A. Dalkin is, in nearly 
all material respects, equal to the brand name specified and, in some 
respects, exceeds the minimum requirements of the purchase descrip- 
tion. In that connection it is noted that the Assistant Counsel’s letter 
concedes that A. Dalkin’s bid was determined to be nonresponsive 
because it failed to meet all of the specific minimum requirements set 
forth in the purchase description, and not because it was not equal to 
the brand name specified. 

In his report the contracting officer cites three requirements in the 
purchase description which he has determined were not met by A. 
Dalkin’s bid : 4 gallons beverage capacity, 14 horsepower refrigeration 
unit, and sterilizer lamp. While it is true that the Sir Culator unit 
deviates from these cited requirements, the deviations as to beverage 
‘apacity and horsepower of the refrigeration unit exceed the minimum 
standards and, insofar as these features are concerned, it would ap- 
pear that the Sir Culator model is technically superior to the brand 
name specified. Moreover, it was expressly determined that the larger 
capacity machine would be satisfactory for the requirements of the 
using activity. 

With regard to the sterilizer lamp we understand that this lamp is 
attached to the base of the machine for the purpose of repelling ver- 
min. The machine itself rests on a counter. According to the con- 
tractor its tests have shown that the lamp bulbs have an average life 
of approximately four hours and its field information indicates that 
they are rarely replaced. The contractor also states that the exact 
installed cost to it for the bulb and socket is $4.30 ($2.80 for material 
and $1.50 for labor and overhead). While we have been informally 
advised by personnel of your agency that they have found the light 
bulbs involved to have a life of several months they recognize that 
they are seldom replaced. The Assistant Counsel’s letter concedes 
that the cost of the sterilizer lamp “may be relatively minor” and 
also indicates that the requirement for the lamp, along with other 
specific requirements, may not actually be necessary to serve the 
Government’s needs. This is further confirmed by the contracting 
officer’s recommendation that he be authorized to accept delivery of 
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all 150 units without sterilizer lamps. In view of these circumstances, 
it is apparent that, while A. Dalkin’s bid was not responsive to the 
sterilizer lamp requirement, its failure to conform with that portion 
of the purchase description is not one of major proportions. 

Moreover, we cannot agree with the Assistant Counsel’s observa- 
tion that “If the specific requirements are not regarded as minimum 
requirements then the low bid of Pro-Craft Engineering Company 
could also have been considered responsive * * *.” A comparison of 
Pro-Craft’s bid with the specific purchase description requirements 
shows that its bid failed to conform to the requirements for: (1) 4 
gallons beverage capacity, (2) sterilizer lamp, (3) 7 ft. (min) power 
cord with grounded connection, and (4) proof of compliance with 
U.L. requirements. These deviations in Pro-Craft’s bid, and espe- 
cially the 3, rather than 4, gallon beverage capacity deviation, consti- 
tute a much more serious failure to conform to the specific require- 
ments than does A. Dalkin’s bid which, as we have seen, failed only 
in regard to the sterilizer lamp. 

We have construed the words “or equal” when used in conjunction 
with a brand name purchase description, to mean that an alternate 
item must be equal to the product specified, insofar as the needs of the 
procuring agency are concerned, but not necessarily an exact duplicate 
thereof in detail or performance. 38 Comp. Gen. 291, and decisions 
cited therein. See, also, paragraph 1-1206.4(a) of the Armed Services 
Procurement Regulation (ASPR) which states, in part, that bids shall 
not be rejected because of minor differences in design, construction, 
or features which do not affect the suitability of the products for 
their intended use. Had the purchase description in this case con- 
tained, in addition to the brand name or equal description, only those 
salient characteristics which were essential to the needs of the Gov- 
ernment, in accordance with ASPR 1-1206.2(b), A. Dalkin’s bid 
would clearly have been responsive to the invitation for bids. How- 
ever, the fact remains that, the bid of A. Dalkin Company was not 
completely responsive to the terms of the invitation for bids in that 
it failed to offer a sterilizer lamp. Had this matter been brought to 
our attention prior to award of the contract it seems clear that the 
best interests of the United States would have required cancellation 
of the invitation and a readvertisement of the Government’s needs. 
However, the deviation in the bid was, concededly, a deviation to a 
requirement in the purchase description which is actually unnecessary 
to the Government’s needs. We also note that the award was made in 
good faith and that the contractor, at the express request of the Gov- 
ernment to expedite deliveries, has expended substantial sums of money 
in preparing to meet its obligations under the contract. In view of the 
foregoing it is our opinion that the best interests of the Government 
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would not be served by canceling the contract awarded to A. Dalkin 
Company. 

In reaching this conclusion we are not unmindful of the holding in 
the Prestex case, which was cited by the contracting officer as author- 
ity for cancellation of the contract. While we think that Prestex cor- 
rectly expresses the law on questions of bid responsiveness to Govern- 
ment invitations we are of the opinion that the facts and circum- 
stances of the present case are clearly distinguishable from those 
involved in Prestex. The Court of Claims noted in Prestea that the 
deviations in the plaintiff's bid to the specific requirements of the 
specifications were substantial and the award to the plaintiff operated 
to the unquestioned disadvantage of the other bidders. Also of sig- 
nificance is the fact that the uniform cloth submitted by the plaintiff 
was found by the Government to be inferior and unusable for its 
intended purpose. In the instant case, as we have previously stated, 
A. Dalkin’s bid offered to furnish an item which in many respects is 
superior to that described in the invitation; the deviation was minor 
and, in fact, the item requirement to which the deviation was made is 
unnecessary to the Government’s needs. 

With respect to the Reiner case, which was also cited by the contract- 
ing officer, no more need be said than that we are in complete disagree- 
ment with the philosophy that this Office applies higher or different 
standards than are applied by the courts in determining whether a 
contract award is illegal. 

The award in this case was made to A. Dalkin on the basis of fur- 
nishing its Sir Culator Model CD-30 in accordance with ASPR 
1-1206.4, which provides that award documents shall identify, or incor- 
porate by reference an identification of, the specific products which 
the contractor is to furnish and such identification is to include any 
brand name and make or model number, descriptive material, and 
any modifications of brand name products specified in the bid. Since 
A. Dalkin’s descriptive literature did not describe a sterilizer lamp 
and its bid did not modify the brand name product specified to include 
the lamp, A. Dalkin did not offer to furnish the lamp and award of 
the contract did not obligate it todo so. Therefore, our Office will not 
object to delivery of all units under the contract without the attached 
sterilizer lamp. 

This procurement is an example of the difficulties all too frequently 
encountered in procurement utilizing brand name or equal purchase 
descriptions. In future procurements involving such purchase de- 
scriptions the Government’s actual needs should be determined in 
advance of the issuance of the invitation for bids and only such actual 
needs should be set forth as salient characteristics. See, in that con- 
nection ASPR 1-1206.2(b) which species that “Brand name or equal 
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purchase descriptions should set forth those salient physical, func- 
tional, or other characteristics of the referenced products which are 
essential to the needs of the Government.” [Italics supplied.] Also, 
in the future, if reasonable tolerances respecting the physical or func- 
tional characteristics of equipment are generally acceptable to your 
agency (as appears to be the case in the instant procurement), the 
salient characteristics in the purchase description should be stated in 
approximate terms. See B-136574, August 14, 1958. 


[ B-154212 J 
Pay—Severance—Service Determination 


The longtime construction of the term “20 years of service,” in 10 U.S.C. 6884(a) 
relating to involuntary separation of Navy officers with less than 20 years of 
service by selection board action, as meaning 20 years of total commissioned 
service in the Regular Navy is a tenable construction and, therefore, a Marine 
Corps officer with more than 20 years of enlisted Reserve officer and Regular 
Commissioned officer service but less than 20 years of Regular commissioned 
service when a selection board reports the officer as unsatisfactory for discharge 
with severance pay is an officer with less than 20 years of service within 10 U.S.C. 
6384(a) so that the action of the selection board is legal. 


Pay—Severance—Acceptance Effect 


A Marine Corps officer who will have completed less than 16 years of active 
duty enlisted and commissioned officer service when he accepts a lump-sum sever- 
ance payment as a result of a selection board action under 10 U.S.C. 6884(a) 
reporting the officer as unsatisfactory may not have the language of 10 U.S.C. 
6384(b) that acceptance of a lump-sum payment does not deprive the officer of 
retirement benefits construed as entitling the member to retirement with retired 
pay in the absence of a law which authorizes such retirement. 


To the Secretary of the Navy, June 4, 1964: 


Reference is made to letter of May 15, 1964, from the Under Secre- 
tary of the Navy (assigned Department of Defense Military Pay and 
Allowance Committee No. SS-N (MC-~-759)) requesting a decision 
concerning the legality of the pending involuntary separation of an 
officer of the U.S. Marine Corps and whether he will be entitled to any 
retirement benefits by virtue of his service. 

It is stated that Major John S. Thompson, 037247, USMC, enlisted 
in the U.S. Naval Reserve on October 14, 1942, and was ordered to 
active duty on January 13, 1943. On May 15, 1944, he was commis- 
sioned in the U.S. Marine Corps Reserve and concurrently ordered to 
active duty, serving until February 13, 1946. Major Thompson re- 
turned to active duty on October 22, 1951, having served 48 days on 
active duty training in the interim. On June 16, 1954, he was com- 
missioned in the U.S. Marine Corps, in which he has served to date. 
He was reported as unsatisfactory by the fiscal year 1964 selection 
board, and his discharge with severance pay is to be accomplished on 
June 30, 1964, pursuant to the provisions of 10 U.S.C. 6384, which 
reads in pertinent part as follows: 
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(a) Each selection board convened under chapter 543 of this title to recom- 
mend officers for promotion shall report, from among those officers eligible for 
consideration, the name of each officer with less than 20 years of service whose 
record, in the opinion of the board, indicates his unsatisfactory performance 
of duty in his present grade, and, in the opinion of the board, indicates that he 
would not satisfactorily perform the duties of a higher grade. 

(b) Each officer on the active list of the Navy or the Marine Corps whose 
name is reported under this section shall * * * be honorably discharged from 
the naval service on June 30 of the fiscal year in which his name is so reported, 
or, in the discretion of the Secretary of the Navy, on any earlier date if the 
officer so requests, with a lump-sum payment computed on the basis of two 
months’ basic pay received at the time of discharge multiplied by the number 
of years of service, but the payment may not be more than two years’ basic pay. 
The acceptance of a lump-sum payment under this section does not deprive a 
person of any retirement benefits from the United States. However, there shall 
be deducted from each of his retirement payments so much thereof as is based 
on the service for which he has received payment under this section, unless the 
total deductions equal the amount of the lump-sum payments. However, no 
person is entitled to a lump-sum payment under this section that is more 
than $15,000. 

(c) The years of service that are counted under subsection (b) are— 

(1) for a male line officer of the Navy or a male officer of the Marine Corps, his 
years of total commissioned service as computed under section 6387 of this title; 

(2) for a staff corps officer, other than a woman officer appointed under 
section 5590 of this title and other than an officer in the Nurse Corps, his years 
of total commissioned service as computed under section 6388 of this title; 


It is stated that the selection board action raises the following 
questions : 


1. The legality of the selection board action in discharging the officer with 
severance pay, which legality depends upon the meaning of the phrase ‘‘20 years’ 
service” in section 6384, accumulation of which prevents consideration of an 
officer as unsatisfactory. 


2. Assuming this phrase contemplates total commissioned service as of the 
date the board reports an officer as unsatisfactory, making it legal to pay Major 
Thompson the prescribed severance pay, whether Major Thompson has a right 
to the payment of any other retirement benefits by virtue of his service. 


The letter of May 15, 1964, states that the first question has been 
the subject of several opinions of the Judge Advocate General of the 
Navy in which the phrase “20 years’ service” has been interpreted. 
These opinions, including one in 1948, one in 1961, and a recent opinion 
in the instant case, interpreted that phrase as contemplating 20 years 
of total commissioned service [in the Regular Navy] as of the date 
the selection board reports the officer as unsatisfactory. 

The pertinent provisions of 10 U.S.C. 6384 were derived from 
subsections 309(c) (2) and 312(h) of the Officer Personnel Act of 
1947, Ch. 512, 61 Stat. 851, 860, 34 U.S.C. 306d(c) (2) and 410j(h) 
(1952 Ed.) ; the provisions of subsection 309(c) (2) being similar to 
the provisions of subsections 109(f), 34 U.S.C. 304e(f) (1952 Ed.), 
and 209(e), 34 U.S.C. 305e(e) (1952 Ed.), and 312(h) being similar 
to the provisions of subsections 112(g), 34 U.S.C. 410f(g) (1952 Ed.), 
and 212(g), 34 U.S.C. 410h(g) (1952 Ed.), which provided for the 
separation of officers from the Navy with severance pay and each of 
which provided for the computation of the severance pay on the 
basis of years of commissioned service computed in accordance with 
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subsection 102(d), 34 U.S.C. 3a(d) (1952 Ed.), for line officers or 
202(d), 34 U.S.C. 3b(d) (1952 Ed.), for staff officers. Insofar as here 
material those subsections were substantially the same in that the cred- 
itable service dated from June 30th of the fiscal year in which the officer 
involved was appointed in the Regular Navy. The commissioned 
service referred to was active commissioned service in the Regular 
Navy. Inactive commissioned service or active commissioned service 
other than in the Regular Navy was not creditable service. 

In his 1948 opinion, CMO-1, 1949, pages 12-18, the Judge Advocate 
General held that the term “twenty years’ service” in subsection 309 (c) 
(2) of the Officer Personnel Act of 1947 consists only of the “total 
commissioned service” as computed in accordance with subsection 
102(d) of that act for line officers or subsection 202(d) for staff officers. 

That conclusion was based in part on other provisions of the Officer 
Personnel Act of 1947 read in conjunction with the foregoing pro- 
visions which showed the basic extent to which an officer’s rights under 
that act were affected by the length of his “commissioned service.” 
The lump-sum severance payment provided for officers discharged 
pursuant to subsection 312(h) was to be computed on two months’ 
pay for each year of commissioned service computed under subsection 
102(d) or 202(d), not to exceed 2 years’ pay, that is, the maximum 
credit corresponds to the normal term of total commissioned service of 
lieutenants of the line, specified to be 12 years in subsection 308 (a) (13), 
34 U.S.C. 306(a)(13) (1952 Ed.), of the act, which also specified 
the normal term of lieutenant commanders of the line to be 18 years, 
thus demonstrating that Congress intended that such officers might 
be in the promotion zone for selection for the first time in their 19th 
year of total commissioned service and might not fail twice of such 
selection before their 20th year of such service. 

Other provisions of section 312, 34 U.S.C. 410] (1952 Ed.), required 
the involuntary retirement of lieutenant commanders upon completion 
of 20 years of total commissioned service if not then on a promotion 
list. Although officers of any grade and of less than 20 years’ service 
reported by a selection board pursuant to subsection 309(c) (2) must 
be discharged with severance pay, officers of the grade of lieutenant 
commander and above of 20 or more years of total commissioned serv- 
ice would not be discharged, but would be retired upon the completion 
of the prescribed total commissioned service in their respective grades. 

Subsection 309(c)(2) required the selection board to report for 
elimination officers “among those eligible for consideration.” The 
eligibility of a line officer for consideration by a selection board 
specified in section 307, 34 U.S.C. 306b (1952 Ed.), of the act was 
governed by his service in grade and, in some instances, his total 
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commissioned service, while that of a staff officer was governed by 
the eligibility of his running mate. 

The Judge Advocate General also pointed out that to hold that the 
“twenty years’ service” which operates to protect an officer from dis- 
charge without retired pay consists of any service other than “total 
commissioned service” defined in subsections 102(d) and 202(d) would 
require a determination that Congress intended to discriminate 
between officers upon the basis of the source from which they entered 
the Regular Navy in contravention of the provisions of section 1 of the 
act of April 18, 1946, Ch. 141, 60 Stat. 92, 34 U.S.C. 272a (1952 Ed.), 
declaring it “to be the policy of the Congress that in all matters relating 
to commissioned officers in the Regular Navy there shall be no dis- 
crimination whatsoever against officers because of the source from 
which they entered the Regular Navy.” ‘Thus an officer with less than 
20 years’ total commissioned service who formerly served as an en- 
listed man would be protected against discharge, while an officer with 
the same length of active service who first entered the Regular Navy 
through the Naval Academy or Holloway Plan would not. 

In view of the matters mentioned by the Judge Advocate General 
we do not feel that his conclusion represents an untenable construction 
of the statutory provisions involved. Such construction has governed 
the Navy’s application of the law for a period of more than 15 years. 
Since such conclusion has received judicial support—see Payson v. 
Franke, 282 F, 2d 851 (1960)—we think it should not be questioned in 
the absence of a more authoritative court decision to the contrary. 
Accordingly, it is our opinion that Major Thompson was an “officer 
with less than 20 years of service” within the meaning of 10 U.S.C. 
6384(a) and therefore that the selection board action in reporting the 
officer for involuntary separation from the Navy with severance pay 
was legal. Your first question is answered accordingly. 

On June 30, 1964, Major Thompson will have completed 15 years, 
10 months, and 28 days of active duty service. We know of no pro- 
vision of law which authorizes his retirement with retired pay at that 
time. The statement quoted in the letter of May 15, 1964, from 10 
U.S.C. 6384(b) that “acceptance of a lump-sum payment under this 
section does not deprive a person of any retirement benefits from the 
United States” provides no basis for an inference that any officer 
receiving such a payment may be entitled to some retirement benefits. 
The legislative history of that provision, which was added to section 
312 of the Officer Personnel Act of 1947 by the act of June 18, 1954, 
Ch. 311, 68 Stat. 257, clearly shows that the purpose of that provision 
was to prevent the payment of severance pay from barring an officer 
from later qualifying for “any other type of Government retirement, 
such as Reserve retirement under Title III of Public Law 810, 80th 
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Congress.” See H. Rept. No. 1611, 83d Congress, 2d Sess. 3 and pages 
4006-4008 and 4027-4028 of the hearings before the House Committee 
on Armed Services on H.R. 8635, 83d Congress, a companion bill which 
as passed by the House of Representatives was practically identical 
to S. 3524, 83d Congress, which became the act of June 18, 1954. Your 
second question is answered in the negative. 


[B-153093] 


Transportation—Routes—Misrouted Shipments—Liability for Ex- 
cess Charges—Jurisdiction 


An action for the recovery of excess transportation charges from a destination 
motor carrier for the misrouting of an unrouted Government shipment over 
other than the lowest rated route as provided in a regularly published and filed 
tariff is not an action relating to the determination of the reasonableness or 
unreasonableness of motor carrier practices which is a matter within the primary 
jurisdiction of the Interstate Commerce Commission but is in view of the holding 
in Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 84 (1962), to 
the effect that a common law action for misrouting against a carrier survived 
the passage of the Motor Carrier Act, an action within the jurisdiction of the 
General Accounting Office under section 305 of the Budget and Accounting 
Act, 1921, 31 U.S.C. 71, which is required in the settlement of claims to consider 
substantive defenses of law. 


Transportation—Routes—Misrouted Shipments—Liability for Ex- 
cess Charges—Common Law Rule 


Although the common law rule that action by a motor carrier challenging in 
post-shipment litigation the reasonableness of the carrier’s charges has been 
held not to survive the passage of Motor Carrier Act on the basis that such 
rule is inconsistent with statutory regulation (7.J.M.E., Inc. v. United States, 
359 U.S. 464), the common law rule that action by the shipper for misrouting 
an unrouted shipment over other than cheapest available toute survived passage 
of Motor Carrier Act ( Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 371 
U.S. 84 (1962) ). 


Transportation—Routes—Misrouted Shipments—Liability for Ex- 
cess Charges—Jurisdiction 


When a motor carrier claims or is paid freight charges on an unrouted Govern- 
ment shipment forwarded over a route producing charges in excess of those 
over a lower rated route as provided by tariff there is a presumption of the 
partial invalidity of the higher charges claimed or paid and for the General 
Accounting Office in the settlement of transportation accounts to sanction the 
use of public funds for the payment of such higher freight charges would violate 
the duty imposed upon the General Accounting Office to reject claims of doubtful 
validity. 


Transportation—Routes—Misrouted Shipments—Liability for Ex- 
cess Charges—Set-Off Propriety 


When in connection with the routing of an unrouted Government shipment 
over a route producing freight charges in excess of those over a lower rated 
route as provided by tariff, the validity of the charges is questioned by the 
General Accounting Office and the carrier is requested to refund the difference, 
such a difference represents presumptive misrouting damages and, even though 
such misrouting damages are not overcharges as defined in section 322 of the 
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Transportation Act of 1940, 49 U.S.C. 66, for collection by set-off under that 
section, they are for recovery by administrative deduction from amounts due 
the carrier by the General Accounting Office under the common law set-off 
right of the United States. 


Transportation—Routes—Misrouted Shipments—Liability for Ex- 
cess Charges—Destination Carrier 


Although the delivering carrier in a multiple carrier movement of an unrouted 
shipment was not responsible for misrouting the shipment over other than 
the lowest rated route provided by the tariff, such carrier when it claimed 
and received payment for the services had in its possession the Government 
bill of lading which evidenced the unrouted shipment and the misrouting and in 
sugh case the Government is not required to become involved in the circuity 
of action entailed by the collection of excess charges from one carrier and refund 
of the same charges by another; therefore, administrative deduction from 
amounts due the delivering carrier is proper. 


To M. R. & R. Trucking Company, June 5, 1964: 


Reference is made to your letters of March 26 and April 28, 1964, 
requesting reconsideration of our decision, B—153093, dated March 16, 
1964, which sustained the disallowance of your claim for $45.02 addi- 
tional transportation charges on a Government shipment transported 
from Forrest City, Arkansas, to Mossy Head, Florida (Eglin Air 
Force Base), on bill of lading A-1312424 dated September 28, 1960, 
which shipment was misrouted by one of the carriers participating 
in the movement. 

The facts and circumstances giving rise to your claim and the basis 
for our action were fully set forth in our decision of March 16, 1964. 
In your letter of March 26, 1964, you reiterate your position pre- 
viously taken in connection with the so-called “misroute by carrier” 
or “unrouted” question, namely (1) that the General Accounting 
Office has no authority to determine whether the practice followed by 
the carrier was unreasonable, such authority being vested in the Inter- 
state Commerce Commission; (2) that misrouting damages are not 
overcharges within the purview of section 322 of the Transportation 
Act of 1940, as amended by the act of August 26, 1958, 49 U.S.C. 66, 
and defined in the Interstate Commerce Act and, consequently, are 
not deductible under authority of those acts; and (3) that charging a 
misrouting claim to the M. R. & R. in this instance is improper be- 
cause the M. R. & R. did not misroute the shipment and is an innocent 
party. All of these points were discussed in our decision of March 16, 
1964. 

The gist of your present argument seems to be that the Government 
can recover misrouting damages only by filing a suit with an appro- 
priate district court, an avenue of relief recently approved by the 
United States Supreme Court in Hewitt-Robins, Inc., v. Eastern 
Freight-Ways, Inc., 371 U.S. 84 (1962). After careful consideration 
of the argument and materials presented in your letters, we have con- 
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cluded that the Government can collect its claim for misrouting dam- 
ages by administrative deduction, though not necessarily under 
section 322 of the Transportation Act of 1940, and that whether a 
single carrier or a multiple carrier haul is involved, if the misrouting 
results from forwarding the unrouted shipment over a route produc- 
ing charges in excess of those over a lower rated available route pro- 
vided by tariff, the amount of the damage is collectible by deduction 
from revenues otherwise due the destination carrier. 

In 7.1.M.E., Inc. v. United States, 359 U.S. 464 (1959), the United 
States Supreme Court held that a shipper of goods by a certificated 
motor carrier could not challenge in post-shipment litigation the rea- 
sonableness of the carrier’s charges which were made in accordance 
with the tariff governing the shipment. The Court found no statu- 
tory basis for such a challenge and ruled that the similar common law 
action did not survive the passage of the Motor Carrier Act, 49 U.S.C. 
301, since it was inconsistent with the scheme of regulation provided 
by the Congress. In the Hewitt-Robins case, the court specifically 
distinguished the 7.7.M.£. case and held that a district court has juris- 
diction of an action by a shipper based on the shipper’s contention that 
the carrier, without adequate justification, violated its duty to trans- 
port an unrouted shipment over the cheapest available route. The 
court found that the common law action for misrouting survived the 


passage of the Motor Carrier Act. 

We find nothing in the Hewitt-Robins case which precludes or in- 
hibits our statutory duty to settle and adjust claims and accounts in- 
volving the United States. That duty is set forth in section 305 of the 
Budget and Accounting Act, 1921, 31 U.S.C. 71, which provides: 


All claims and demands whatever by the Government of the United States or 
against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office. 


The United States General Accounting Office, in the discharge of that 
duty, is governed in the audit of transportation accounts by the rates 
and routes, where applicable, in the published tariffs duly filed with 
the appropriate regulatory bodies. We do not and cannot make de- 
terminations of the reasonableness or unreasonableness of motor car- 
rier routing practices, that being a determination within the primary 
jurisdiction of the Interstate Commerce Commission. Northern Pa- 
cific Railway Co. v. Solum, 247 U.S. 477 (1918). However, in connec- 
tion with the routing of a motor carrier shipment, and in view of the 
survival of a common law court action for misrouting, we do, and we 
must, question the validity of freight charges either claimed or paid 
on shipments where the initial or an intermediate carrier does not 
forward an unrouted shipment over the lines of the connecting carriers 
via which the lowest total tariff charges apply. In each instance, and 
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on the basis of numerous cases decided by the Interstate Commerce 
Commision (Murray Co. of Tewas, Inc. v. Morrow, Inc., 54 M.C.C. 442, 
444 (1952); Metener Stove Repair Co. v. Ranft, 47 M.C.C, 151, 154 
(1947) ; Great Atlantic & Pacific Tea Co. v. Ontario Freight Lines, 46 
M.C.C. 237 (1946) ), there is at least a presumption of the partial in- 
validity of the higher charges either paid or claimed. To sanction 
the use of public funds for payment of the higher charges claimed or 
paid in those situations would appear to violate the duty imposed by 
law upon us to consider, in the settlement of claims, substantive de- 
fenses inlaw. As was stated in Longwill & Johnson’s cases, 17 Ct. Cl. 
288, 291 (1881) : 

The accounting officers of the Treasury are in duty bound to scrutinize claims 
and accounts with great care, as is their custom; and it is the undoubted right 
and duty of the Comptrollers * * * who alone of the accounting officers have 
authority to decide thereon, to reject, in whole or in part, as their judgment 
dictates, all those claims which they have reasonable cause to suspect to be 


tainted with fraud, or to which they believe there may be substantial defenses 
in law, or as to the validity of which they are in doubt. 


And in Charles v. United States, 19 Ct. Cl. 316, 319 (1884) : 


When, in the course of the examination of accounts in the Departments, sus- 
picions are aroused or doubts are entertained as to the validity of the demands 
of claimants, the parties may be sent to this court to prove their cases under the 
rules and forms of law, upon legal and competent evidence, or their demands may 
be rejected altogether, leaving the claimants to prosecute them here upon their 
own voluntary petitions, if they so desire. That is the main protection which 
the accounting officers can secure for themselves and for the government in the 
case of claims of doubtful validity infact orinlaw * * 


Compare United States v. New York, New Haven é Hartford Rail- 
road Co., 355 U.S. 253 (1957) ; United States v. Western Pacific Rail- 
road Co., 352 U.S. 59, 73-74 (1956) ; United States, ex rel Skinner & 
Eddy Corp, v. McCarl, 275 US. 1, footnote, pages 4 and 5 (1927) ; 
Wisconsin Central R. Co. v. United States, 164 U.S. 190, 211 (1896). 

When in connection with the routing of a shipment we question the 
validity of the freight charges paid thereon, the carrier involved is 
requested to refund the difference between the tariff charges collected 
and those applying over the lower rated route. Cf. Adjustment of 
Claims for Damages—Misrouting, 319 I.C.C, 462 (1963). This dif- 
ference represents presumptive misrouting damages and, in the absence 
of refund, we have the authority and the duty to collect them by ad- 
ministrative deduction. We agree that it could be argued that mis- 
routing damages are not overcharges, as defined in section 322 of the 
Transportation Act of 1940, and therefore are not subject to collec- 
tion by setoff under that section. But, as stated in Seaboard Surety 
Co, v. United States, 107 Ct. Cl. 34, 67 F. Supp. 969, 971 (1946) : 

The United States possesses the general as well as the statutory right, R.S. 
§ 236, 31 U.S.C.A. § 71, to apply any sum due by it to the extinguishment, in whole 
or in part, of any debt due to the United States on any other account by a person 


to whom the United States is indebted, but this is only the exercise of the common 
right which belongs to every creditor to apply the unappropriated monies of his 
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debtor, in his hands, in the extinguishment of the debts due to him. Gratiot v. 
United States, 15 Pet. 336, 10 L. Ed. 759. The right of offset does not give the 
Government a superior legal or equitable claim to the funds in its hands, nor 
does such right of offset give the administrative settlement finality, and, “whether 
the amount so [administratively] fixed is due, in law and in fact, undoubtedly 
remains a question to be adjudicated, if properly raised in judicial proceed- 
ings, * * *.” Illinois Surety Co. v. United States to the Use of Peeler et al., 
240 U.S. 214, 219, 36 S. Ct. 321, 324, 60 L. Ed. 609. 

And in United States v. Munsey Trust Co., 332 U.S. 234, 239-240 
(1947), the Supreme Court stated that, in addition— 

* * * federal statute gives jurisdiction to the Court of Claims to hear and 
determine “All set-offs, counterclaims, claims for damages, whether liquidated or 
unliquidated, or other demands whatsoever on the part of the Government of the 
United States against any claimant against the Government in said court... 
Judicial Code § 145, 28 U.S.C. § 250(2). This power given to the Court of Claims 
to strike a balance between the debts and credits of the government, by logical 
implication gives power to the Comptroller General to do the same, subject to 
review by that court. 


Further, in the case of Barry v. United States, 229 U.S. 47, 53 
(1913), involving offset of an amount due under a contract against the 
contractor’s indebtedness arising under another contract, the Supreme 


Court stated : 


The liability might have been asserted by the Government in an action; but it 
might, as it did, charge it up as a set-off against its own liability. It would be 
folly to require the Government to pay under the one contract what it must 
eventually recover for a breach of the other. 


See also Cherry Cotton Mills v. United States, 327 U.S. 536 (1946) ; 
McKnight v. United States, 98 U.S. 179 (1878); Wisconsin Central 
Railroad Company v. United States, 164 U.S. 190, 211 (1896) ; Flying 
Tiger Line, Inc. v. United States, 145 Ct. Cl. 1, 170 F. Supp. 422, 425 
(1959) ; Atchison, T. & S. F. Ry. Co. v. United States, 118 Ct. Cl. 194, 
94 F. Supp. 677, 679 (1951). 

Government bill of lading A-1312424 covered a shipment which was 
subject to rates and routes provided in interstate tariffs regularly 
published and filed with the Interstate Commerce Commission, and 
shippers and carriers alike are charged with knowledge of the legally 
published tariff rate or charge. Johnson Machine Works, Inc. v. 
Chicago, Burlington and Quincy Ry. Co., 297 F. 2d 793, 794 (1962) ; 
Atchison, T. dS. F. Ry. Co. v. Springer, 172 F. 2d 346, 349 (1949) ; 
Kahn Mfg. Co. v. Boston & Maine R. Co., 276 I.C.C, 556, 559 (1949). 
While you were not the initial carrier, you had knowledge that the 
shipment had been tendered to the initial carrier unrouted before you 
claimed and collected the higher charges, and you were legally charge- 
able with knowledge of the published tariff rates. In this situation, 
the Government is not required to become involved in such circuity of 
action as would be entailed by the collection of the excess charges from 
the Government by one carrier and the refund of the same charges to 
the Government by another carrier participating in the transportation 
of the shipment. See Galveston, Houston and San Antonio Railway 
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Company v. Lykes Bros. 294 Fed. 968 (1923) ; Lancaster v. Schreiner, 
212 S.W. 19 (1919). 

Which of the carriers in the actual route of movement was respon- 
sible for misrouting the shipment covered by Government bill of lading 
A-1312424 ordinarily seems to be immaterial to the shipper. Trans- 
portation charges were claimed by, and paid to, the last carrier in the 
actual route of movement in accordance with the provisions of Condi- 
tion No. 1 on the back of the Government bill of lading. The Govern- 
ment bill of lading was surrendered to the delivering carrier who used 
it to support its claim for charges. Thus, the carrier claiming and 
receiving payment of the transportation charges had in its possession 
the evidence (unrouted bill of lading) of the misrouting of the ship- 
ment and of the right of the shipper to the benefit of the lowest avail- 
able joint through rate in which the initial carrier participated. 

In the distribution of the through revenue among the interested 
carriers, the delivering carrier had the means of protecting the revenue 
of those carriers innocent of misrouting the shipment and of assessing 
any shortage in revenue against the carrier guilty of misrouting. See 
35 Comp. Gen. 569 (1956). Furthermore, on the Payee’s Certificate 
on the Public Voucher For Transportation Charges, SF 1113, on which 
your bill No. 3914-60 was presented, you certified that the rates 
charged were not in excess of the lowest net rates available for the 
Government, based on tariffs effective at the date of service. See 
Shutt v. United States, 218 F. 2d 10 (1954), cert. denied, 350 U.S. 822; 
United States v. Garcia & Diaz, Inc., 291 F. 2d 242 (1961). 

The contents of your letters have been carefully considered and you 
have not presented any facts or evidence that would warrant any modi- 
fication of the conclusion reached in our decision of March 16, 1964. 
Accordingly, the conclusion reached in that decision must be, and is, 
adhered to. 


[ B-154100 J 


Military Personnel—Retirement—Lump-Sum Payments—Volun- 
tary v. Involuntary Retirement 


An officer of the United States Coast Guard retired for age under 14 U.S.C. 293 
when his request for voluntary retirement under 14 U.S.C. 232 on the basis of 
having completed 20 years’ active service failed to meet the minimum 3 months 
notice requirement prescribed by the Coast Guard Personnel Manual is not en- 
titled to the $2,000 !ump-sum payment provided by section 3 of the act of Septem- 
ber 24, 1963 (14 U.S.C. 285 note), even though the officer had been considered and 
failed of selection for continuation of active duty and advised he could retire 
under some other provision of law without loss of the benefits prescribed by sec- 
tion 3 of the 1963 act, the determining factor of entitlement being the type of 
retirement effected, and the officer’s retirement having been involuntary, he may 
not be paid the lump-sum authorized in addition to retired pay by the 1963 act for 
officers voluntarily retired when not recommended for continuation on active 
duty. 
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To Commander Frank F. Elliott, June 9, 1964: 


Further reference is made to your letter of April 24, 1964, requesting 
review of our settlement of April 21, 1964, which disallowed your claim 
for a lump-sum payment of $2,000 which you believe to be due you 
under the provisions of section 3(m) of the act of September 24, 1963, 
Public Law 88-130, 77 Stat. 192, 14 U.S.C. 285 note, incident to your 
retirement from the United States Coast Guard on April 1, 1964. 

Your claim was forwarded to our Claims Division, via the Com- 
mandant (FP), United States Coast Guard, by letter of April 8, 1964, 
of R. H. Mills, an authorized certifying officer, and the pertinent facts 
relating to the claim are set forth in that letter and in the copies of the 
records which accompanied it. The records show that you were ad- 
vised by the Commandant’s letter of December 17, 1963, that you had 
failed of selection for continuation on active duty and that, pursuant 
to authority contained in section 3(7) of Public Law 88-130, you would 
be retired on June 30, 1964. You were further advised in that letter 
that, if eligible, you might elect to retire before June 30, 1964, under 
some other provision of law, without loss of the benefits outlined in 
section 3 of Public Law 88-130. You were also there advised that 
your statutory age retirement on April 1, 1964, had been noted and was 
being processed separately. 

The records further show that by letter dated December 23, 1963, 
you requested to be retired on February 1, 1964, under the provisions 
of 14 U.S.C. 232. Your request was denied by the Commandant’s 
letter of January 9, 1964, on the ground that it did not allow sufficient 
time for processing and you were advised in that letter that your retire- 
ment date remained April 1, 1964. In the letter of April 8, 1964, men- 
tioned above, reference is made to articles 12-C-3 and 12-A~4, Coast 
Guard Personnel Manual, which prescribe the administrative proce- 
dures for submitting requests for retirement and which provide that, 
normally, a request for a voluntary retirement date must be submitted 
a minimum of 3 months in advance of such date. It is stated in article 
12-C-3 that requests for a voluntary retirement date that are received 
with less than 3 months’ minimum notice may be considered under 
special circumstances, but that in all such cases the completed report of 
physical examination shall accompany the request as an enclosure in 
order to insure expeditious action. Article 12—C-21 of that manual 
provides that permanent regular commissioned officers approaching 
statutory retirement age will be notified approximately 4 months prior 
to the first day of the month following their 62d birthday that retire- 
ment has been scheduled. 

Your letter of March 25, 1964, contains your claim for the lump- 
sum payment of $2,000 which you believe to be due you under the pro- 
visions of Public Law 88-130, and it appears that it is grounded on 
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the fact that, under the provisions of that public law, you were 
considered for continuation on active duty. Since you were so con- 
sidered and were advised that you might elect to retire before June 30, 
1964, under some other provision of law, you contend that the Com- 
mandant illegally denied your request for voluntary retirement on 
February 1, 1964, and that such action cannot deprive you of your 
entitlement to the lump-sum payment of $2,000. 

It appears from an examination of the legislative history of H.R. 
5623, 88th Congress, which became Public Law 88-130, that one of 
the purposes of that bill was to provide for the involuntary retirement, 
on a selective basis, of some of the officers then serving on active duty 
in the United States Coast Guard in the grades of commander and 
captain. Section 3 of the law authorizes the Secretary of the Treasury 
to convene boards to recommend for continuation on active duty of- 
ficers of the Coast Guard on the active duty promotion list in the grades 
of commander and captain who were promoted to their grades under 
the promotion system in effect prior to September 24, 1963. That sec- 
tion also provides pertinently that— 

(l) Each officer who is considered for continuation on active duty under this 
section and who is not recommended for continuation in the approved report of 
the board shall not thereafter be eligible for promotion and, unless earlier re- 
tired under some other provision of law, shall be retired on June 30 of the fiscal 
year in which the report of the board is approved, or on the last day of the 
month in which he completes twenty years of active service, whichever is later. 

(mm) Each officer who is retired under this section shall be paid, in addition to 
his retired pay, a lump-sum payment of $2,000, effective on the date of his 
retirement. 

(n) An officer whose retirement is required under this section shall be con- 
sidered for the purposes of subsection (m) of this section as being retired under 


this section if the officer retires voluntarily prior to the date specified for his 
retirement under this section. 


Section 291, Title 14, United States Code, as added by Public Law 
88-130, reads as follows: 

Any regular commissioned officer who has completed twenty years’ active serv- 
ice in the Coast Guard, Navy, Army, Air Force, or Marine Corps, or the Reserve 
components thereof, including active duty for training, at least ten years of 
which shall have been active commissioned service, may, upon his own applica- 


tion, in the discretion of the President, be retired from active service, with 
retired pay of the grade with which retired. 


Effective September 25, 1963, section 291 superseded section 232, Title 
14, which was repealed by section 1(10) of Public Law 88-130. 
Section 293, Title 14, United States Code, also added by Public Law 
88-130, reads as follows: 
Any regular commissioned officer, except a commissioned warrant officer, who 


has reached the age of sixty-two shall be retired from active service, with retired 
pay of the grade with which retired. 


Sections 1 and 2 of the act of August 11, 1959, Public Law 86-155, 
73 Stat. 333, 10 U.S.C. 5701 note, applicable to certain officers of the 
Regular Navy and the Regular Marine Corps, contain provisions 
which are substantially identical with those provisions of section 3 of 
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Public Law 88-130 which are quoted above. In our decision of August 
18, 1959, B-140467, 39 Comp. Gen. 108, we had for consideration 
severai questions involving such statutory provisions. One of those 
questions was whether an officer who, after he had failed of selection 
for continuation on active duty, had submitted an application for 
voluntary retirement as provided for in the act of August 11, 1959, but 
who was subsequently retired under the law relating to disability re- 
tirements, was entitled to the lump-sum payment of $2,000. We 
pointed out that a disability retirement is not regarded as voluntary 
and we held that if an officer is retired for disability under the statu- 
tory provisions authorizing retirement for disability, he is not retired 
under the act of August 11, 1959, and, hence, he is not entitled to the 
lump-sum payment authorized by that act. In other words, the deter- 
mining factor is the type of retirement eventually effected and the 
time of submission of an application for voluntary retirement under 
the provisions of that law was not considered to be material. A copy 
of the decision of August 18, 1959, is enclosed for your information. 

We find nothing in Public Law 88-130 which would require a con- 
clusion that the action of the Commandant in your case was illegal. 
It appears that your retirement on April 1, 1964, was effected under 
the provisions of section 293, Title 14, United States Code, and that. 
such retirement was a compulsory retirement at the age of 62. Since 
it was not a voluntary retirement within the meaning of section 3 of 
Public Law 88-130, you are not entitled to a lump-sum payment of 
$2,000 under that section. Accordingly, the settlement of April 21, 
1964, which disallowed your claim, is sustained. 


[ B-153175 J 


Contracts—S pecifications—Samples—Preproduction Sample Re- 
quirement— Waiver 


Under an invitation requiring the submission of preproduction samples and 
reserving to the Government the right to waive the requirement, pursuant to 
the Armed Services Procurement Regulation 2-201(b) (xiv) as to bidders offering 
a product previously procured or tested by the Government, where the two 
lowest bidders had previously supplied the product and waiver of the preproduc- 
tion samples would make the second low bidder on the total price, which included 
the sample costs, the low bidder on the procurement, the determination of the 
contracting officer not to waive the sample requirement was not such an im- 
proper exercise of discretion as to justify cancellation of the contract awarded 
to the low bidder on the total bid price, the determination that the samples were 
necessary to guarantee required performance of the product in operation and 
that the waiver of the requirement would not be in the best interest of the 
Government having been based on the technical evaluation of the product. 


To Gadsby, Hannah, Colson & Morin, June 10, 1964: 


Reference is made to your letters of January 10, February 28, and 
April 10, 1964, protesting on behalf of Specialty Electronics Develop- 
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ment Corporation, the award of a contract to Barker and Williamson, 
Inc., by the United States Army Materiel Agency under invitation 
for bids No. AMC (E)-36-039-64-19-A1. 

The invitation for bids was issued on November 1, 1963, and opened 
on December 2, 1963. Fifty-one firms were solicited and 8 bids were 
received. The invitation covered requirements for 21 radio sets, 
AN/GLQ-2, and 8 receiver-transmitters, radio RT-260( )GLQ-2, 
under a 100 percent Small Business set-aside. The solicitation docu- 
ment contained a provision for submission of preproduction samples 
with a reservation of the Government’s right to waive this re- 
quirement, as required by Armed Services Procurement Regulation 
2-201 (b) (xiv). 

Specialty Electronics Development Corporation and Barker and 
Williamson, Inc., both previous suppliers of radio set AN/GLQ-2, 
submitted the low bids in the total amounts of $399,662.94 and 
$368,637.99, respectively, including preproduction samples, and total 
prices of $359,503.14 and $366,537.99, respectively, if the submission 
of preproduction samples should be waived. 

The requirement for preproduction samples was established to as- 
sure the contractor’s adherence to basic design requirements and to 
require the delivery of items which could be subjected to extensive 
and rigorous service and environmental tests which are not performed 
on production quantities. Provision AH of the invitation entitled 
“Preproduction Sample Evaluation and Approval” requires that the 
preproduction samples will be fabricated by the contractor, and shall 
be assembled using parts, materials and processes that will be employed 
in production and shall be fabricated and assembled in a manner 
similar to that used in production. Additionally, the waiver portion 
of Provision AI stated : “The Government reserves the right to waive 
the requirement herein for preproduction samples or tests as to those 
bidders/offerors offering a product which has been previously pro- 
cured or tested by the Government.” 

In accordance with current instructions with reference to prepro- 
duction samples, the Contracting Officer queried the U.S. Army Elec- 
tronics Materiel Support Agency (USEMSA) as to the waiver of the 
sample requirement, pointing out that both of the two lowest bidders 
had previously supplied the articlee USEMSA recommended that 
preproduction samples be required to assure the Government’s obtain- 
ing satisfactory equipment from either bidder. 

In support of its objection to waiver of preproduction samples, 
USEMSA contends that, while Specialty Electronics Development 
Corporation was the prime contractor on the preceding order for the 
AN/GLQ-2 and successfully produced the required preproduction 
samples in March 1962, the company encountered financial difficulties 
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which necessitated subcontracting a major part of the actual fabrica- 
tion of the production units to Bay State Electronics; that the tech- 
niques and processes used by that company in fabricating the produc- 
tion units were not identical] with those employed by Specialty in the 
fabrication of the previously tested samples; and that no unit fabri- 
cated by Bay State under the subcontract had ever been subjected to 
the preproduction test procedure. It is also pointed out that changes 
in the specifications have been made since the Specialty samples were 
produced. 

Based on the technical recommendation of USEMSA, the Contract- 
ing Officer determined that preproduction samples were required to 
guarantee that the equipment purchased would perform as required in 
actual operation. In this connection, the Contracting Officer points 
out that the decision to waive preproduction samples is a right vested 
solely in the Government, and that Provision AI of the invitation 
states that “When the Government decides to exercise its right to waive 
preproduction samples, bids/offers will be evaluated on the basis of 
decreased unit price and earlier delivery so offered.” Inasmuch as 
the Contracting Officer determined that submission of preproduction 
samples would not be waived, award was made on December 21, 1963, 
to Barker and Williamson, Inc., as low bidder. 

In your letter of January 10, 1964, you refer to our decision of June 
20, 1963, B-151436, 42 Comp. Gen. 717, which states that “the disparity 
between prospective bidders should not be increased by the imposition 
of unnecessary requirements such as preliminary samples or testing not 
clearly necessary.” In the present case, however, the Contracting 
Officer, on the advice of technical personnel, had determined that in 
view of the highly complex and technical nature of the equipment 
involved, and the facts concerning the prior production, waiver of the 
samples would not be in the best interest of the Government in the case 
of either of the low bidders. 

Your letter of February. 28, 1964, disputes certain other contentions 
made by the Army in support of its action. While we are inclined 
to agree that some of those contentions are of dubious validity, we do 
not regard them as decisive of the essential issue, which is whether 
the refusal to waive the preproduction samples was arbitrary or capri- 
cious or without any substantial basis in fact. 

As indicated above it is the position of the contracting agency that 
the prior production under Specialty’s previous contract was not an 
adequate ground for waiver because a material and critical part of that 
production had been performed by a subcontractor which had not 
produced the preproduction samples previously tested and approved, 
while Specialty, which had produced the approved samples, had not 
performed any of these critical production operations during the 
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period of approximately two years which had elapsed since approval 
of its preproduction samples. Since Specialty did not give any indi- 
cation in its bid that it intended to subcontract the same part of the 
work to Bay State, despite the provisions of the invitation calling for 
“evidence with the bid/offer that prior Government approval is pres- 
ently appropriate,” the Army asserts that the bid had to be inter- 
preted as meaning that Specialty proposed to perform the entire 
contract in its own plant. On the alternative suggested by you, that 
Specialty in fact intended to subcontract to Bay State and that the 
Army should have inquired as to Specialty’s intentions, the agency 
contends, as indicated above, that no unit produced by Bay State had 
ever been subjected to the rigorous testing provided for in the pre- 
production sample procedure and that there could be no adequate 
assurance, without submitting items fabricated by Bay State to a 
series of rigorous preproduction type tests, that such items could be 
relied upon as fully as would have been the case if the fabrication 
had been done by Specialty. In effect, the contracting agency relies 
upon this same reasoning in answer to your letter of April 10, 1964, 
wherein you pointed out that Bay State had been supplied by Specialty 
with the approved samples and all components, tooling, test proce- 
dures, worksheets and other production data, as well as supervisory 
personnel during the early period of production, and that the approved 
preproduction samples made by Specialty had been employed by the 
Government inspectors, as well as by Bay State’s own inspectors, as a 
basis for inspection of the items fabricated by Bay State. 

While it may well be, as you contend that the facts were such as 
would have supported a waiver of the preproduction sample require- 
ment in evaluating Speciality’s bid on the instant procurement, the 
question before us is whether the determination not to waive was such 
an improper exercise of discretion as would justify us in directing can- 
cellation of the contract awarded to Barker and Williamson, Inc. 
After considering the history of the previous procurement of the equip- 
ment involved, its highly technical nature, and the discretion reserved 
to the procuring officials by the terms of the invitation, we must con- 
clude that there is insufficient basis to question the validity of the 
award made, and that your protest must therefore be denied. 


[ B-154233 J 


Family Allowances—Separation—Type 2—Government Quarters 
Occupancy 


A member of the uniformed services who, when he is transferred to a place 
where movement of his dependents is not authorized, is not entitled to quarters 
allowance because his dependents continue to live in assigned, adequate, Govern- 
ment quarters at the former station has not met the condition for entitlement 





784 DECISIONS OF THE COMPTROLLER GENERAL [43 


to type 2 family separation allowance payments under 37 U.S.C. 427(b), which 
prescribes payments only to members with dependents who are “entitled to basic 
allowance for quarters” and, therefore, the member is not entitled to the family 
separation allowance. 


To S. F. Leader, United States Marine Corps, June 10, 1964: 


Further reference is made to your letter dated March 16, 1964, with 
enclosures, received here on May 19, in which you request an advance 
decision as to the legality of crediting the pay account of Lieutenant 
Colonel Charles S. Rumbold, 011 226, U.S. Marine Corps, with Family 
Separation Allowance Type II Restricted Station (R) for the period 
October 1 to December 31, 1963, under the circumstances stated below. 
The request for decision has been assigned Control No. DO-MC-770 
by the Military Pay and Allowance Committee of the Department 
of Defense. 

In your letter it is stated that Colonel Rumbold was transferred from 
Flag Allowance, Commander-in-Chief, Pacific Fleet, Hawaii, on 
July 30, 1963, to the 1st Marine Aircraft Wing, Aircraft, Fleet Marine 
Force, Pacific, c/o Fleet Post Office, San Francisco, California, 
a place where the movement of dependents was not authorized at the 
expense of the United States; that his military pay record shows that 
he was assigned Government quarters at 28 Oama Place, Aiea, Hawaii, 
on August 27, 1960; and that his dependents continued to live there 
during the period October 1 to December 31, 1963. 

You say that 37 U.S.C. 427(b) provides for the payment of Family 
Separation Allowance (R) where the members are on duty under 
specified conditions generally resulting in an enforced separation from 
their dependents, and that the purpose of the allowance is to compen- 
sate them for the extra expenses incurred as a result of their being 
away from their dependents for an extended period of time. Further, 
you say that Colonel Rumbold was of an eligible rank and otherwise 
entitled to basic allowance for quarters and the only reason he was 
not actually receiving such allowance was the fact that his dependents 
occupied Government quarters during the period concerned. You 
express the view that this fact should not be used as a basis to deny 
the payment of the family separation allowance since there are added 
expenses when there is an enforced separation of the member and his 
family, whether they are in Government quarters or living on the 
economy. Therefore you indicate the belief he is entitled to payment 
of the family separation allowance. 

Section 427(b) of Title 37, U.S. Code, as added by section 11 of the 
Uniformed Services Pay Act of 1963, Public Law 88-132, approved 
October 2, 1963, provides for the payment of a family separation 
allowance to certain members under specified conditions, in pertinent 
part, as follows: 
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(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allow- 
ance for quarters is entitled to a monthly allowance equal to $30 if—* * *. 
[Italics supplied.] 


The language of section 427(b) is definite and permits the credit- 
ing of family separation aJlowance only to members with dependents 
who are “entitled to a basic allowance for quarters” and who otherwise 
qualify. It is a well settled rule of statutory construction that if the 
language of a statute is plain and free from ambiguity, and expresses 
a single, definite and sensible meaning, that meaning is presumed to 
be the meaning which the legislative body intended to convey. 21 
Comp. Gen. 510, 512. 

Since the plain language of the statute provides that the family 
separation allowance is payable only to members with dependents who 
are “entitled to basic allowance for quarters,” and since a basic allow- 
ance for quarters is not payable to a member with dependents when 
the dependents occupy assigned adequate Government quarters (37 
U.S.C. 403(b)), we believe there is no basis on which a member may 
be authorized family separation allowance under section 427(b) when 
he is not entitled to a basic allowance for quarters. Compare the an- 
swer to question 25 in 43 Comp. Gen. 332, B-131836, October 9, 1963, 


copy enclosed, to the Secretary of Defense on this subject. 

Since Colonel Rumbold’s dependents occupied assigned adequate 
Government quarters, it is our view that the law precludes payment 
to him of the family separation allowance under 427(b) in his case. 
Your question is answered accordingly. 

The papers which accompanied your request for decision will be 
retained here. 


[ B-154104 J 


Pay—Retired—Annuity Elections for Dependents—Revocation— 
Ineffective 


A Reserve commissioned officer of the Army of the United States relieved from 
active duty, certified to the Administrator of Veterans’ Affairs for retirement 
under the act of April 3, 1989, and placed on the Army of the United States Re- 
tired List, who then elects to qualify for retirement pay under the Career Com- 
pensation Act of 1949 and participate in the Retired Serviceman’s Family 
Protection Plan (10 U.S.C. 1431-1446), upon subsequently electing to receive 
benefit payments from the Veterans Administration in lieu of Army disability 
retirement pay may not be discharged from the Army of the United States 
Retired List to avoid payment of annuity costs, the officer having no military 
status from which to resign, the 1939 act authorizing pay in the nature of a 
pension predicated on disability without relation to continued military service, 
and the placement of his name on the Army of the United States Retired List 
conferring no military status, and the officer having made an irrevocable elec- 
tion under the Retired Serviceman’s Family Protection Plan is obligated for the 
cost of participating in the Plan. 
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To the Secretary of the Army, June 11, 1964: 


Reference is made to your letter dated May 4, 1964, requesting a 
decision as to whether administrative action may legally be taken to 
discharge a member from the Army of the United States Retired List, 
at his request, in order to avoid payment of annuity costs resulting be- 
cause of his election to participate in the Retired Serviceman’s Fam- 
ily Protection Plan (10 U.S.C. 1431-1446). The request has been 
assigned Submission No. SS-A-746 by the Department of Defense 
Military Pay and Allowance Committee. 

You say that, in the case involved, a member was relieved from 
active duty July 9, 1944, by reason of physical disqualification and 
was certified to the Administrator of Veterans’ Affairs under the pro- 
visions of the act of April 3, 1939, Ch. 35, 53 Stat. 555, 557, 10 U.S.C. 
456 (1952 Ed.), for retirement pay effective July 10, 1944. Upon 
subsequent review of his case, under the provisions of section 411 of 
the Career Compensation Act of 1949, approved October 12, 1949, Ch. 
681, 63 Stat. 823, 37 U.S.C. 281 (1952 Ed.), it was determined that his 
disability on July 9, 1944, was 70 percent. Upon receipt of appro- 
priate advice, the officer elected on August 2, 1950, to qualify for re- 
tirement pay under the 1949 act and to receive such pay based on his 
percentage of disability at the time of retirement. Thereafter in 
October 1962 he made a new election to receive benefit payments from 
the Veterans Administration in lieu of Army disability retirement 
pay—presumably under authority contained in 38 U.S.C. 3105—and 
at the same time requested that he be discharged from the Army of the 
United States Retired List. 

You report that, in response to the member’s tender of resignation as 
a Reserve commissioned officer, the Office of Personnel Operations, 
Department of the Army, issued a statement that his commission was 
terminated by operation of law on March 31, 1953, and that he has 
held no status in any component of the Army of the United States 
since April 1, 1953. Also it is reported that the Judge Advocate Gen- 
eral of the Army is of the opinion that the member has no military or 
“retired” status by virtue of his placement on the Army of the United 
States Retired List and consequently there appears to be no adminis- 
trative action which may be'taken to terminate his entitlement to re- 
tirement pay and thus end his participation in the Retired Service- 
man’s Family Protection Plan. 

In view of the foregoing facts and after quoting portions of certain 
decisions of this Office, you present for decision the following 
questions : 


QUESTION 1: Does a former reserve commissioned officer, by virtue of place- 


ment of his name on the AUS Retired List, acquire a military or retired status 
from which he could legally resign, contemplating that such action would result 
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in cancellation of his participation in the Retired Serviceman’s Family Protec- 
tion Plan incident to the relinquishment of entitlement to disability retired pay ; 
presuming although that such action would leave undisturbed his entitlement to 
receive Veterans Administration disability compensation which he had previously 
elected in lieu of retired pay? 

QUESTION 2: If the answer to Question 1 is in the affirmative, would accept- 


ance of the member’s resignation under such circumstances, retroactive to the 
date it was originally tendered (18 October 1962), be proper? 
QUESTION 3: If the answer to Question 2 is in the negative, should action be 


taken to effect collection of Retired Serviceman’s Family Protection Plan annuity 
costs (plus interest), delinquent since 1 November 1962? 


While your main question is stated in very general terms, the specific 
questions appear to have been prompted by the case described above. 

It is the law under which a member is retired or becomes entitled 
to retirement pay which governs his “retired” status and fixes his 
rights. It has long been held that retired pay is paid to officers of the 
Regular Army as current compensation or pay for their continued 
service as officers after retirement and only while they remain in the 
service. United States v. Tyler, 105 U.S. 244. The “retirement pay” 
authorized by the 1939 act for officers of the Army of the United States, 
other than officers of the Regular Army, who suffered disability while 
employed in the active military service of the Federal Government, 
is not conditioned on their remaining in the service and has been viewed 
as being more in the nature of a pension predicated on the disability, 
without regard to whether they remain in the service and without 
relation to any such subsequent service. 40 Comp. Gen. 541, 543, and 
decisions there cited. Although a member may not continue to receive 
retired pay as a member of the Regular forces if his military retired 
status is terminated, we have held in 37 Comp. Gen. 207 that an officer 
granted retirement pay under section 4 of the Naval Aviation Person- 
nel Act of 1940, approved August 27, 1940, Ch. 694, 54 Stat. 864, 10 
U.S.C, 6148, which is similar to the provisions of the 1939 act, whose 
entitlement is not based on his continuance in the service of the United 
States, retains the right to such pay even though dropped from the 
rolls as a Reserve officer of the Armed Forces. 

Under section 301(a) of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, approved June 29, 1948, Ch. 708, 
62 Stat. 1087, 10 U.S.C. 1036 (1952 Ed.), the Secretary of the Army 
was authorized to establish the Army of the United States Retired List 
on which the names of commissioned officers “granted retirement pay” 
under the 1939 act shall be placed. That law, however, contained no 
provision otherwise affecting their status nor did the placing of the 
name of such a former officer on that list give him a military status. 
Section 411(2) of the Career Compensation Act of 1949, under which 
“any former member of the uniformed services heretofore granted or 
entitled to receive retirement pay for physical disability” may elect to 
qualify under options (A) or (B) and receive the benefits of that act, 


758-984 O-65—52 
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likewise made no provision for any change in retirement status. By 
the definitions contained in section 2(d) and (g), the benefits of the 
Uniformed Services Contingency Option Act of 1953, approved 
August 8, 1953, Ch. 393, 67 Stat. 501 (now Retired Serviceman’s Fam- 
ily Protection Plan) were made available to those persons of the class 
here under consideration who chose to make an election within 180 
days to receive a reduced amount of retirement pay to provide one or 
more of the annuities therein specified. An election so made was 
irrevocable. 

Concerning the matter of waiving retirement pay, it is well estab- 
lished that in the absence of a statute so providing, such pay cannot 
be waived. 20 Comp. Gen. 41 and B-81545, April 15, 1949. While 
38 U.S.C. 3105 permits a waiver of retirement pay in order to receive 
compensation under laws administered by the Veterans Administra- 
tion, it appears that a person may not avoid his liability under section 
5 of the 1953 act (now 10 U.S.C. 1488) to pay the costs of the annuity 
elected by him under that act by electing to receive compensation bene- 
fits from the Veterans Administration in lieu of his retirement pay. 
See 34 Comp. Gen. 664, 665. See, also, 28 Comp. Gen, 484. 

Having met the requirements of the 1939 act and been granted retire- 
ment pay without regard to then being in the military service or con- 
tinuing in such service, the officer concerned does not have a status from 
which he may resign. Having made an irrevocable election under the 
Retired Serviceman’s Family Protection Plan, he is obligated to have 
the cost of his elected annuity deducted from his retirement pay or 
make equivalent payments of the amounts that would otherwise have 
been deducted from retirement pay (10 U.S.C. 1438) so long as he is 
in receipt of retirement pay or Veterans Administration compensation 
in lieu thereof, unless it is determined under 10 U.S.C. 1436(b) that 
requiring the member to continue to participate in the program would 
violate equity and good conscience because of severe financial hardship. 

In view of the foregoing, question 1 is answered in the negative, 
question 2 requires no answer and question 3 is answered in the 
affirmative. 


[ B-153419 J 


General Average—Contribution Items—Freight 


Freight charges on Government cargo shipped under a Military Sea Transporta- 
tion Service contract which permitted partial payment after sailing of the vessel 
from the port of loading but did not contain language that could be construed as 
making prepaid freight fully earned upon loading regardless of whether the 
cargo is delivered at destination must be regarded as unearned and at the risk 
of the vessel operator ; therefore, freight on Government cargo loaded on a vessel 
subject to a general average incident as a result of fire should contribute in 
general average along with the cargo and the ship and the vessel operator is 
liable therefor. 
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To Frank B. Hall & Co., Inc., June 12, 1964: 


We have reviewed the brief filed by your attorney, Mr. Milton C. 
Grace, on your behalf protesting the decision of the contracting officer 
of the Military Sea Transportation Service (MSTS), Department of 
the Navy, in his letter of May 23, 1963, Ser: P72 2116. In such de- 
cision, the contracting officer concluded that the freight on MSTS 
cargo carried under Contract MST-51 dated July 1, 1950, as amended, 
aboard the SS Natalie which had been time chartered to the States 
Marine Corporation when a general average incident occurred as a 
result of fire aboard the ship on June 29, 1957, at Yokohama, Japan, 
was unearned until delivered at destination and therefore was 100 per- 
cent at risk of the carrier and accordingly should contribute in general 
average along with the cargo and the ship. The effect of such con- 
clusion according to your computations made at our request would be 
to increase the amount payable to the Military Sea Transportation 
Service for its losses incurred in saving the common venture by the 
sum of $7,969.66 and to require payment of that amount from your 
Company as adjusters of the general average. 

Mr. Grace contends in effect that 80 percent of the freight charges 
under Contract MST-51, in effect at the time, was completely earned 
when the vessel was loaded and the owner of the vessel pro hac vice, 
the States Marine Corporation, was entitled to receive and retain them 
irrevocably under all circumstances whatsoever, ship and or cargo lost 
or not lost, the voyage broken or abandoned. He thus contends that 
only 20 percent of the freight was at risk, and received the benefit of 
and should contribute towards the extraordinary expenses incurred 
in averting the danger to the ship and cargo resulting from the fire 
and that your average statement which was computed on that basis was 
proper and the sum of $95,657.79 paid as general average to the MSTS 
represents the full amount due the United States. 

Prior to establishment of the Military Sea Transportation Service 
for the purposes of transporting cargo and passengers by sea for the 
Department of Defense, the Transportation Corps, Department of the 
Army, performed somewhat similar services and used to secure such 
services a space charter, a typical contract containing in such regard 
a provision which read as follows: 

Full freight to the discharging port named in the voyage commitment order 
for the space covered by such order shall be considered completely earned when 
the vessel is loaded and the Owners shall be entitled to all freight and charges 
due hereunder whether actually paid or not and to receive and retain them 
irrevocably under all circumstances whatsoever, ship and/or cargo lost or not 


lost, the voyage broken or abandoned, and whether on out bound or return 
voyages. [Italics supplied.] 


Such contractual clauses, as between private persons, have been held 
to be valid and to make freight fully earned on loading of the vessel 
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and payable in any event. Allanwilde Transport Corp. v. Vacuum 
Ou Co., 248 U.S. 377 (1919) ; International Paper Co. v. The “Gracie 
D. Chambers,” 248 U.S. 387 (1919) ; Standard Varnish Works v. The 
“Bris,” 248 U.S. 392 (1919). There may be some question whether 
such a provision is valid where Government freight is involved be- 
cause of section 3648 of the Revised Statutes, 31 U.S.C. 529, prohib- 
iting the advance payment of public funds unless authorized by the 
appropriation concerned or other law. Such question was considered, 
but not decided, by the Second Circuit Court of Appeals in Alcoa 
Steamship Co. v. United States, 175 F. 2d 661, 663 (1949), and by the 
Supreme Court in its decision in the same case, 338 U.S. 421, 425 
(footnote) (1949), both courts finding it unnecessary in the situation 
there involved to pass upon the question. 

Upon the MSTS being established, that Service drafted the MSTS 
shipping contract used in this case which, it reports, it intended 
would provide for freight being earned only upon delivery of the 
cargo to destination as under the Government bill of lading considered 
by the Supreme Court in the Alcoa case referred to above. It is 
reported that the language was adopted in order to carry out such 
intention and was agreed to by the entire American ocean shipping 
industry. Also it is reported that MSTS has never settled any ship- 
ping contract cargo or general average claim arising under such con- 
tract on any basis other than that freight was at risk of the vessel 
operator. 

Contract MST-51 in article 3 provides that the freight rates to be 
applied shall be in accordance with the Schedule of Rates attached 
and article 4, as amended and in effect at the time of the voyage, 
headed “Payment,” provides : 

(a) At anytime [sic] after the sailing of the vessel from the port of loading, 
the Contractor may submit properly certified invoices or vouchers with respect 
to each Shipping Order together with a copy of such Shipping Order and shall 
thereupon be paid a sum equal to eighty per cent (80%) of the compensation 
payable under Article 3 for such shipment. The balance of the compensation 
payable for such Shipping Order, except as provided in subparagraph (c) below, 
shall be paid upon the delivery of the cargo to the consignee or as otherwise 
directed by the Government at the port of destination and the submission by 
the Contractor of properly certified invoices or vouchers with respect to the 
Shipping Order, such invoices or vouchers to be substantiated by certified copy 
of the manifest covering the shipment together with a copy of the Shipping Order. 
These invoices shall be submitted to the Military Sea Transportation Service 
Commander whose address appears on the face of the Shipping Order and who 
shall after confirmation of -delivery of the cargo to the consignee prepare the 
public voucher and make payment. A copy of the manifest receipted by the 


consignee may, for the purpose of payment hereunder, be accepted as confirmation 
of delivery of the cargo. 


* a s * = o 7. 

(c) Upon delivery, if there is any shortage or damage not definitely known 
to be the fault of the Government or its agents, and it is considered by the Con- 
tracting Officer that withholding of certain monies is necessary to protect the 
interest of the Government, the dollar amount of such shortage or damage may 
be estimated and withheld from sums due, pending final determination of the 
amount of shortage or damage and the Contractor’s liability therefor. 
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Article 15 under the heading “General Average Clause” provides: 


General Average shall be adjusted, stated and settled, according to York- 
Antwerp Rules 1950, at such port or place in the United States as may be 
selected by the carrier, and as to matters not provided for by those Rules accord- 
ing to the laws and usages at the port of New York. In such adjustment, dis- 
bursements in foregin [sic] currencies shall be exchanged into United States 
money at the rate prevailing on the dates made and allowance for damage to 
cargo claimed in foreign currency shall be converted at the rate prevailing on 


the last day of discharge at the.port or place of final discharge of damaged cargo 
from the ship. 


Article 19 under the heading “Disputes” provides: 


Except as otherwise provided in this contract, any dispute concerning a ques- 
tion of fact arising under this contract which is not disposed of by agreement 
shall be decided by the Contracting Officer, who shall reduce his decision to 
writing and mail or otherwise furnish a copy thereof to the Contractor. Within 
30 days from the date of receipt of such copy, the Contractor may appeal by 
mailing or otherwise furnishing to the Contracting Officer a written appeal 
addressed to the Secretary, and the decision of the Secretary or his duly author- 
ized representative for the hearing of such appeals shall unless determined by a 
court of competent jurisdiction to have been fraudulent or capricious or arbi- 
trary, or so grossly erroneous as necessarily to imply bad faith, or not supported 
by substantial evidence be final and conclusive; provided that, if no such appeal 
is taken, the decision of the Contracting Officer shall be final and conclusive. 
In connection with any appeal proceeding under this clause, the Contractor shall 
be afforded an opportunity 'to be heard and to offer evidence in support of its 
appeal. Pending final decision of a dispute hereunder, the Contractor shall pro- 
ceed diligently with the performance of the contract and in accordance with the 
Contracting Officer’s decision. 


No timely appeal was taken under the disputes clause to the con- 
tracting officer’s decision of May 23, 1963, on whether the freight was 
at risk and if such question is one of fact, it has become final. Assum- 
ing that such question is one of law, there is nothing in the language 
of the contract to indicate that freight or any portion thereof was to 
be considered fully earned in the absence of delivery at destination. 
The language used is entirely free of that usual and customary where 
it is intended that prepaid freight is to be considered fully earned on 
the vessel being loaded. Thus there is nothing therein stating “Full 
freight (or 80% of the full freight) shall be considered completely 
earned when the vessel is loaded,” no language indicating “the owner 
shall be entitled to all freight whether actually paid or not and to 
receive and retain it irrevocably under all circumstances whatsoever 
ship and/or cargo lost or not lost, the voyage broken or abandoned.” 

In Alcoa Steamship Company, Inc. v. United States, 338 U.S. 421 
(1949), the Supreme Court stated : 

It is a principle of American Maritime law that ocean carrier freight charges 
are not earned unless and until the goods are delivered to destination. But con- 


tractual provisions establishing the shipper’s liability for freight regardless of 
actual delivery have been uniformly held valid * * *. 


Also, in National Steam Navigation Co. v. International Paper Co., 
241 F. 861, 862 (1917), the court stated : 


The English cases on the subject of prepaid freight do not express the law 
of this country. Here prepaid freight, in the absence of an agreement to the 
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contrary, must be returned to the shipper, if the goods do not arrive, and in such 
case the shipowner cannot recover it of the shipper if not actually prepaid. 


Considering the absence of the usual language in the MSTS ship- 
ping contract to make prepaid freight (or 80 percent thereof) fully 
earned upon the loading of the vessel, which language was well known 
to both the operator of the vessel and MSTS;; the reported intention 
of MSTS to have the contract provide that freight was to be paid only 
on delivery at destination; and its report that it has never settled any 
shipping cargo contract or general average claim arising under such 
contract on any basis other than that freight was at the risk of the 
vessel operator, it is our view that freight on the S.S. Natalie was at the 
risk of the vessel operator and that the general average should be 
settled on such basis. We accordingly request that there be forwarded 
promptly the sum of $7,969.66 which you compute to be due the MSTS 
on such basis. 

We find nothing in court cases relied on in Mr. Grace’s brief which 
would warrant any other view of the matter and his reliance on a 
settlement of a general average claim (Z1-858589) involving the S.S. 
Henry Stevenson of our Claims Division is misplaced, it having been 
repeatedly held that such claims settlements do not constitute a prec- 
edent to be followed in other cases. See 20 Comp. Gen. 403 and 23 7d. 
310. 


Payment of the sum of $7,969.66 should be made by check or draft 
payable to the U.S. General Accounting Office and forwarded to the 
Claims Division, U.S. General Accounting Office, Washington, D.C., 
20548, within 60 days of the receipt of this letter to avoid the necessity 
for further action to enforce collection. 


[ B-153475 J 


Transportation—Vessels—American—Cargo Preference—Train- 
ship Service 


The use of trainship service between the United States and Alaska to move mili- 
tary cargo in rail cars which are transferred without unloading to a foreign 
built and foreign registered ship for the ocean segment of the trip and, after 
arrival at the Alaskan port, continue on tracks to destination under a single 
through bill of lading is not the use of rail service but transportation by sea 
on a foreign vessel in violation of the Cargo Preference Act of 1904 (10 U.S.C. 
2631), requiring shipments of defense supplies to move on American vessels, in 
view of the purpose of the preference statutes to protect American shipping from 
foreign competition and the classification of seatrain service, which is compa- 
rable to trainship service, as a common carrier by water and, therefore, the De- 
fense Department does not have authority to utilize such proposed trainship 
service. 


To the Secretary of Defense, June 15, 1964: 


We refer again to letter of February 10, 1964, from the Assistant 
Secretary of Defense (Installations and Logistics), in which we are 
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asked for our decision as to the authority of the Department of De- 
fense to use the services of a trainship, not registered under the laws 
of the United States, as a segment of a rail-water-rail transportation 
service between points in the conterminous states and Alaska. 

Specifically, this service—reportedly scheduled to commence in June 
1964—contemplates the movement of rail cars by American rail car- 
riers through the northwestern corner of the State of Washington to 
special dock facilities built on a portion of the Great Northern Rail- 
way near Vancouver, British Columbia. At Vancouver, the rail cars 
will be placed aboard the trainship S.S. Alaska (formerly the City of 
New Orleans) without transfer of lading. The rail cars will then be 
transported to Whittier, Alaska—a terminus of the Alaska Railroad— 
and there placed on tracks for forwarding to ultimate destinations in 
Alaska. 

The Alaska Railroad Freight Tariff No. 70, ICC F-25, effective 
May 26, 1964, names joint and proportional class and commodity car- 
load rates and rules and charges for this service bet ween Seattle, Wash- 
ington, and Alaska points. Also, supplement 42, Trans-Continental 
Freight Bureau Tariff 5-B, ICC 1674, effective June 10, 1964, shows 
routes involving the Great Northern Railway from Seattle to Delta 
Alaska Terminal, B.C., and the Alaska Trainship Corporation to 
Whittier, Alaska. 

There are presently two through transportation services to Whittier 
by means of tug-towed rail barges which are under United States 
registry and manned by American seamen. One service originates in 
Seattle and the other originates in Prince Rupert, British Columbia 
(approximately 50 miles south of the Alaska panhandle). The Prince 
Rupert service is in conjunction with Canadian railroads capable of 
handling transcontinental movements from the central and eastern 
areas of the United States. Alaska is also served by cargo-van barge 
transportation from Seattle and by conventional break-bulk water 
carriers. 

The proposed trainship service is said to be superior to rail-barge 
service since it will operate during the winter months, reduce turn- 
around time by at least 50 percent, and be safer not only because the 
rail cars will be protected from the elements within the hold of the 
trainship but also because a self-propelled vessel is not as subject 
to weather-caused mishaps in Alaskan waters as a towed vessel. 

The City of New Orleans was originally owned by the West India 
Fruit & Steamship Company and was employed in the Florida- 
Havana trade, but because of relations between the United States and 
Cuba the service was discontinued. A bill to authorize the admittance 
of this vessel to American registry and to permit the use of such ves- 
sel in the coastwise trade bet ween the State of Alaska and the State of 
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Washington was before Congress in 1963. S. 534, 88th Congress, 1st 
Sess. Since this vessel was built in Japan and registered under the 
laws of the Republic of Liberia (Hearings before the Subcommittee 
on Merchant Marine and Fisheries of the Senate Committee on Com- 
merce on S. 534, 88th Congress, 1st Sess. 229) , its operation in the coast- 
wise trade was prohibited by section 4132 of the Revised Statutes, 46 
U.S.C. 11—which prohibits documentation of foreign-built vessels for 
operation in the coastwise trade—and section 27 of the Merchant Ma- 
rine Act of 1920 (the Jones Act), 46 U.S.C. 883—which prohibits the 
transportation of merchandise by water, or by land and water, either 
directly or via a foreign port, between points in the United States em- 
braced within coastwise laws, in any other vessel than a vessel built 
in the United States, documented under the laws of the United States, 
and owned by citizens of the United States. Testimony at the hear- 
ings on S. 534, pages 11, 12 and 34, revealed that the original construc- 
tion cost of the City of New Orleans was 4.8 million dollars and that 
it would cost 7.9 million dollars to duplicate in American shipyards. 
This vessel has a length of 487 feet, a beam of 70 feet, a capacity 

of 56 rail cars, and a speed of 18 knots. 

The Maritime Administrator recommended against passage of S. 
534 because (1) a precedent might be set in admitting a foreign-built 
ship to the domestic trade, thus undermining the Jones Act, (2) 
United States shipyards might be deprived of prospective work, and 
(3) the vessel would compete with American vessels. Page 3 of the 
hearings on S. 534. In June 1963 the Senate Committee on Commerce 
voted against reporting out this bill. 109 Cong. Rec. 10792. 

In the letter of February 10, 1964, your Department points out that 
certain statutes provide that, with certain exceptions, only United 
States flag vessels may be utilized in the ocean transportation of mili- 
tary cargo, including privately owned vehicles and other personal 
effects of personnel being transferred at Government expense. Sev- 
eral statutory provisions, set forth in pertinent part below, are 
mentioned : 

Only vessels of the United States * * * may be used in the transportation by 
sea of supplies bought for the Army, Navy, Air Force, or Marine Corps. * * * 
if the President finds that the freight charged by those vessels is excessive or 
otherwise unreasonable, contracts for transportation may be made as otherwise 
provided by law. Charges made for the transportation of those supplies by 


those vessels may not be higher than the charges made for transporting like 
goods for private persons. [Italics supplied.] 


Act of April 28, 1904, Ch. 1766, 33 Stat. 518, as amended, 70A Stat. 
146, 10 U.S.C. 2631. 


Whenever the United States shall procure, contract for, or otherwise obtain 
for its own account * * * any equipment, materials, or commodities, within 
or without the United States * * * the appropriate agency or agencies shall take 
such steps as may be necessary and practicable to assure that at least 50 per 
centum of the gross tonnage of such equipment, materials, or commodities 
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(computed separately for dry bulk carriers, dry cargo liners, and tankers), 
which may be transported on ocean vessels shall be transported on privately 
owned United States-flag commercial vessels, to the extent such vessels are 
available at fair and reasonable rates for United States-flag commercial vessels, 
in such manner as will insure a fair and reasonable participation of United 
States-flag commercial vessels in such cargoes by geographic areas: Provided, 
That the provisions of this subsection may be waived whenever the Congress 
by concurrent resolution or otherwise, or the President of the United States or 
the Secretary of Defense declares that an emergency exists justifying a tempo- 
rary waiver of the provisions of this subsection and so notifies the appropriate 
agency or agencies * * *. [Italics supplied.] 


Act of August 26, 1954, Ch. 936, 68 Stat. 832, as amended, 46 U.S.C. 
1241(b). 


Any officer or employee of the United States traveling on official business 
overseas or to or from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States * * *. [Italics supplied.] 

Act of June 29, 1936, Ch. 858, 49 Stat. 2015, 46 U.S.C. 1241(a). 


* * * privately owned American shipping services may be utilized for the 
transportation of motor vehicles owned by Government personnel whenever 
transportation of such vehicles at Government expense is otherwise authorized 
by law. 


Act of May 28, 1956, Ch. 325, 70 Stat. 187, 46 U.S.C. 1241(c). 


It is stated that your Department is particularly interested in the ap- 
plication of the Cargo Preference Act of 1904, 10 U.S.C. 2631. 
The Alaska Trainship Corporation, which will own and operate the 


trainship, has submitted opinions of their counsel and other mem- 
oranda to the effect that these statutes do not prohibit the use of the 
proposed service by your Department. In summary, they take the 
position that the service is essentially a rai? service and the quoted 
statutes are not applicable because they relate to vessels in which car- 
goes are loaded at the port of origin and discharged at port of destina- 
tion. 

As your Department points out, the carrier’s basic thesis that the 
service is rail transportation is predicated on two facts. First, the 
cargo will be placed in a rail car at an interior point of origin and 
will never leave the car, nor will the car leave the rails, until it arrives 
at final destination. The rail car will be transferred from rail lines 
to a water carrier especially designed to accommodate it on rails and 
upon completion of the water segment of the journey will be moved 
again to rail lines, as is normal in the use of a train ferry. Such a 
shipment will move from origin to destination on a single, through bill 
of lading. Second, no single component of the through service will 
be available to either the Government or the public. The trainship 
will have the status of a contract carrier. Its only customer will be 
the connecting rail carrier, whose water facility it will be. No service 
will be available except as a “package” under single-factor rates in a 
rail tariff approved by the Interstate Commerce Commission and ten- 
dered by the rail carrier. This is distinguished from the conventional 
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break-bulk service where the contract of carriage is made directly with 
the vessel and the cargo is loaded in and unloaded from the vessel at 
the ports of shipment and discharge. 

The jurisdiction of the Commission and its authority to approve the 
proposed service under the single-factor rate tariff are cited by the 
Alaska Trainship Corporation as statutory recognition of the essential 
nature of the service. The use of a foreign-flag vessel is authorized 
under certain circumstances by an exception in the Jones Act reading 
as follows: 


No merchandise shall be transported by water, or by land and water, on 
penalty of forfeiture thereof, between points in the United States * * * either 
directly or via a foreign port, or for any part of the transportation, in any other 
vessel than a vessel built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States * * * Provided 
further, That this section shall not apply to merchandise transported between 
points within the continental United States, including Alaska, over through 
routes * * * recognized by the Interstate Commerce Commission for which 
routes rate tariffs * * * shall * * * be filed with said Commission when such 
routes are in part over Canadian rail lines and their own or other connecting 
water facilities * * *. [Italics supplied.] 


46 U.S.C. 883. 


In the legal memorandum submitted by the Alaska Trainship Cor- 
poration analysis is made of the legislative histories of the 1904 and 
1954 Cargo Preference Acts, 46 U.S.C, 1241, and considerable attention 
is given to their proper construction. It is argued that it is difficult 


to believe that Congress, by the enactment of the indicated exception to 
the Jones Act in 1958 (referred to as the “third proviso”), would have 
approved the use of such through routes for the transportation bet ween 
United States points of privately owned property but would, at the 
same time, be deemed by the 1904 and 1954 Cargo Preference Acts to 
have intended to prohibit the use of such service for the transportation 
of defense supplies or 50 percent of other Government property. The 
conclusion reached by the corporation is that the proposed through 
transportation service was not contemplated by Congress in 1904 and 
1954 and that such a service will not fall within the purview of “trans- 
portation” of cargo “by sea” or on “ocean vessels” in the sense of those 
terms as used in the 1904 and 1954 Cargo Preference Acts. 
Congressional policy to promote and maintain a strong American 
Merchant Marine extends back to the first year of our Government 
when discounts were allowed on duties paid for goods imported in 
vessels owned by American citizens. The act of July 4, 1789, Ch. 2, 
sec. 5, 1 Stat. 24, 27. This legislative policy has continued substan- 
tially unchanged to the present day. For example, the Jones Act was 
amended in 1960 to prohibit the coastwise operation of a rebuilt vessel 
unless the entire rebuilding was accomplished in the United States. 
Act of July 5, 1960, Public Law 86-583, 74 Stat. 321, 46 U.S.C. 883. 
For a compilation of the early preference statutes, see Central Ver- 
mont Transportation Co. v. Durning, 71 F. 2d 278, 276 (1934), affirmed 
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294 U.S. 33. In Commodities—Pan-Atlantic Steamship Corp., 313 
1.C.C. 23, 47-48 (1960), reversed 199 F. Supp. 635, modified 372 U.S. 
744, appear excerpts from recent Government publications stressing 
the importance of coastwise shipping for national defense purposes 
and also for the use of the general public as an integral part of the 
national transportation system. 

At the time of the passage of the Cargo Preference Act of 1904 
the Secretary of War was required by statute to award contracts for 
the purchase and transportation of supplies to the lowest bidder. The 
application of these laws resulted in the transportation of all coal to 
the Philippine Islands on 100 percent foreign bottoms. S. Rept. 
No. 182, 58 Congress, 2d Sess.1. With an awareness of the difficulties 
encountered by the United States at the commencement of the Spanish- 
American War—the shortage of American supply vessels required 
the purchase of 51 foreign steamers, some at. an excessive price and, 
as it turned out, of limited usefulness, whose foreign crews in many 
instances refused to serve under the American flag—Congress enacted 
legislation to reserve for American ships the transportation of defense 
supplies. Not only was this legislation intended to encourage a ready 
merchant-fleet capability in times of national emergency, it was also 
intended to be beneficial in the establishment of general commerce, the 
employment of American seamen, and the stimulation of the Ameri- 
can shipbuilding industry. Since American ships were competing 
with cheaply built and operated foreign vessels heavily subsidized 
by foreign nations, Congress felt that it should reserve Government 
traffic for American ships—in line with the policy of other countries 
which required the transportation of their national supplies in vessels 
under their own flag—even if the cost of such transportation were 
increased by as much as 300 percent. H. Rept. No. 1893, 58th Con- 
gress, 2d Sess. 2-4 and 38 Cong. Rec. 5799. 

The broad scope of the1904 act is indicated by the following pas- 
sages excerpted from the Senate Debate occurring on February 27, 
1904: 


Mr. PERKINS. * * * My friend from Oregon [Mr. MITCHELL] seemed to 
think there was some local preference given by the provisions of this bill, and 
that the great State of Oregon, which he in part represents, would not have a 
fair chance. Mr. President, this is too broad a question to confine it to any 
particular port or State or even coast. It is a broad, patriotic question that the 
ships should be built in the United States, manned and officered by American 
citizens, that are transporting the munitions of war and our sailors and the 
supplies of the Government from one port of the United States to another or 
from any port of the United States to a foreign port. [Italics supplied.] 


38 Cong. Rec. 2464. 


Mr. PERKINS. * * * I believe in building up the merchant marine and the 
commerce of this country. I believe in carrying the freight and cargo and 
transporting the soldiers of our Army in vessels built in the United States * * * 
(Italics supplied.] 

38 Cong. Rec. 2465. 
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Mr. PERKINS. Is there anything in this law that prevents the Government 
from buying Australian or Cardiff coal delivered in Manila or Honolulu or the 
United States? 

Mr. BACON. I should think most undoubtedly there is. That would certainly 
be a violation of the spirit of the law. What benefit would that be to vessels of 
American registry, if the law can be evaded in that way? [Italics supplied.] 
88 Cong. Rec. 2473. 


Thus, the intent of Congress is plainly manifested to insure that ship- 
ments of defense supplies move on American vessels not only between 
the United States and foreign ports but between two United States 
ports as well, and that any purchasing arrangements permitting the 
use of foreign bottoms in transporting such supplies would be in 
violation of the meaning and spirit of the law. 

In 26 Op. Atty. Gen. 415 (1907) the Attorney General—while 
noting that the evident purpose of the 1904 act plainly was to encour- 
age the development of American shipping—construed the statute to 
mean that a foreign-flag vessel may be utilized when no American 
ship is available. This rationale was amplified by the Comptroller 
of the Treasury in decisions indicating that the use of a foreign-flag 
vessel would not be prohibited in cases of grave emergency where 
American vessels would not be immediately available. 19 Comp. 
Dec. 537 (1913), and 22 Comp. Dec. 307 (1916). 

From a reading of the 1904 Cargo Preference Act, its legislative 
history and administrative interpretations, there can be no doubt that 
its primary purpose—like other important parts of the United States 
Maritime Law—is to protect American shipping from foreign compe- 
tition. It is also evident that the proposed trainship service— 
employing a foreign built and registered ship manned by foreign 
seamen—will be in competition with existing transportation services 
utilizing United States built and registered vessels manned by Ameri- 
can crews. See Senate Hearings on S. 534, pages 3, 245 and 266, and 
the Federal Maritime Board Report to Congress concerning proposals 
to amend section 27 of the Merchant Marine Act, 1920, to permit Cana- 
dian or other foreign-flag water carriers to participate in through land- 
water routes between the United States and Alaska, published in 
S. Rept. No. 1163, 85th Congress, Ist Sess. 43-45. There can be no 
question, either, that the water portion of this service—with a routing 
traversing a part of the Pacific ocean—is “transportation by sea,” in 
the generally accepted meaning of the term (De Kerchove’s /nterna- 
tional Maritime Dictionary (1948) defines a “seagoing vessel” as a 
vessel fit to withstand the ordinary strains of a sea voyage and which 
in the ordinary course of its business does actually go to sea”). 

We feel that. this, alone, is sufficient basis to hold that use of the 
proposed trainship service in the transportation of defense supplies 
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would violate the spirit as well as the letter of the 1904 Cargo Prefer- 
ence Act. See Central Vermont Transportation Co. v. Durning, 294 
USS. 33, 38-39 (1935), and The Granada, 35 F. Supp. 892, 894 (1940), 
for construction, generally, of maritime preference statutes. In addi- 
tion, however, we are not convinced that the proposed trainship 
service is essentially a “rail” service because, as indicated by the car- 
rier, it can be characterized as providing through transportation 
entirely on rails under a single bill of lading and a single-factor rate 
over a route recognized by the Interstate Commerce Commission. 

In /nvestigation of Seatrain Lines, Inc., 195 1.C.C. 215 (1933), 
one of the issues presented to the Interstate Commerce Commission 
was whether Seatrain was a “railroad” within the meaning of section 
1(3) of the Interstate Commerce Act (the term “railroad” as used in 
the act included all car floats and ferries used by or operated in con- 
nection with any railroad, 49 U.S.C. 1(3)). Seatrain owned and 
operated vessels similar to the SS Alaska in that they were designed 
to transport by water freight brought to or moved from ports by 
railroads without transferring the freight from the rail cars. The 
vessels were approximately 480 feet long, with 63 foot beams, and had 
speeds of 16.5 knots or better. They were ocean-going vessels built 
to specifications of Lloyds-Register and the American Bureau for 
World Wide Trade. Through rail service was provided between the 
east and gulf coasts of the United States and the United States and 
Cuba, via the ports of Hoboken, New Jersey, New Orleans, Louisiana, 
and Havana, Cuba. Some shipments carried by Seatrain moved 
under through bills of lading at single-factor joint through rates (for 
a detailed description of Seatrain’s use of through routes, bills of 
lading and rates, see Seatrain Lines, Inc. v. Akron, C. & Y. Ry. Co., 
226 I.C.C. 7 (1938), modified 243 I.C.C. 199; 259 I.C.C. 297). Sea- 
train in literature which it had issued described itself as: 

a sea-going railroad, running hundreds or even thousands of miles across the 
ocean to some far distant port with a train of freight cars a mile long. * * * 
Although it is an ocean carrier, a Seatrain ship is actually a floating bridge—a 
connecting link for all railroads. In the case of Cuba, Seatrain has literally 
added to North American Railroads 2,626 miles of standard gauge Cuban track. 
* * * Thus, it may be said that the function of Seatrain is essentially that of 
an intermediate rail carrier; it extends the rails out across the sea. 

(195 L.C.C. 215, 220) 

The intervenors in the Seatrain case contended that the vessels 
owned by Seatrain were ferries operated in connection with railroads 
and that, therefore, Seatrain was a common carrier by railroad sub- 
ject to the Commission’s jurisdiction. The Commission—after point- 
ing out that Seatrain vessels differed from car ferries in that they 
were large ocean-going ships, with multiple decks, and traveling over 
a thousand miles—held that Seatrain was not a common carrier by 
railroad or an extension of a line of railroad but, instead, a common 
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carrier by water. In the above and other cases the status of Seatrain 
as a common carrier by water has been affirmed. /.C.C. v. Hoboken 
R. Co., 320 U.S. 368 (1948); United States v. Seatrain Lines, 329 
U.S. 424, 429 (1947) ; Investigation of Seatrain Lines, Inc., 206 LC. 
328 (1935). The West India Fruit & Steamship Company—former 
owner of the SS Alaska—was also considered a common carrier by 
water in the transportation of property by trainship between United 
States and Cuba. West India Fruit & Steamship Co. v. Seatrain 
Lines, 170 F. 2d 775 (1948), dismissed on motion of counsel for peti- 
tioner, 336 U.S. 908, and West India Fruit & Steamship Co. v. Sea- 
farers’ International Union, 1963 A.M.C. 1263, 1268 (1961). 

As shown in the last mentioned case the American Bureau of Ship- 
ping is a nongovernmental international ship classification society 
which acts as agent for and representative of the Liberian Govern- 
ment to perform inspections and surveys of ships flying the Liberian 
flag. Supplement No. 1 (May 1, 1964) of the Record of the American 
Bureau of Shipping, 1964, shows that the SS Alaska was built under 
the special supervision of the Bureau’s surveyors with the highest hull 
and machinery classification, to special modified requirements for serv- 
ice between the east coast of the United States, south of Wilmington, 
North Carolina, or Gulf of Mexico ports, to Cuba and the Caribbean 
Sea, and was approved by the Bureau’s Committee for such service. 
We understand that the SS Alaska will undergo certain hull modifi- 
cations in order to be suitable for the Alaska trade before commencing 
this service. Thus, the size, speed, and other features of the 
SS Alaska are comparable to the Seatrain vessels and the operation 
of the proposed trainship service, with through routes, rates and bills 
of lading, is similar to that of the Seatrain service. 

In the light of the cases concerning the Seatrain service the opera- 
tion of the SS Alaska in the proposed service would not be considered 
common carriage by railroad or an extension of a line of a railroad 
but common carriage by water. While we realize that such classifica- 
tion by the Commission in the Seatrain case was made for the purpose 
of determining the applicability of certain sections of the Interstate 
Commerce Act, 49 U.S.C. 1, such a basis of classification would seem 
to be equally available for the purpose of determining whether rail 
cars transported by the SS Alaska would be “transportation by sea” 
within the meaning of the 1904 Cargo Preference Act. 

We also believe to be unsound the further argument of the Alaska 
Trainship Corporation—that by amending the Jones Act in 1958 to 
include points in Alaska in the third proviso permitting carriage of 
cargo by foreign ships from Canadian ports where such cargo moved 
over joint American-Canadian rail routes, Congress must have in- 
tended to permit the carriage of defense supplies under such circum- 
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stances in abrogation of the 1904 Cargo Preference Act. Such a theory 
is contradicted by the Central Vermont Transportation Co. case men- 
tioned above, in which a water carrier maintained that because the 
Interstate Commerce Commission was given jurisdiction over the 
transportation of property partly by rail and partly by water under 
an arrangement for continuous carriage and to establish through 
routes and maximum joint rates for such rail-water transportation, the 
Jones Act would not apply to shipments between United States points 
carried over rail-water routes utilizing foreign vessels. The lower 
court found that the provisions of the Interstate Commerce Act and 
the Jones Act “are entirely compatible, relate to different matters, and 
may, without difficulty, be read together” (page 275). The Supreme 
Court concurred in this view, stating that it knew of “no principle of 
statutory construction which would admit of such a result” (page 40), 
that is, the removal of an early statutory maritime prohibition, repeat- 
edly reenacted, by conferring upon the Commission jurisdiction over 
rail-water routes and rates. 

It is conceivable that Congress would permit the American public, 
shipping for their own account—not the Government’s—to employ 
foreign vessels and at the same time require governmental shippers to 
employ only American vessels. And this has been the case since 1904 
with respect to defense supplies moving in foreign commerce. The 
1958 amendment, including Alaska in the partly Canadian rail-water 
exception to the Jones Act (applying to transportation between points 
in the United States), no more altered this policy than did the original 
Jones Act which in 1920 permitted the Canadian rail-water exception, 
excluding Alaska. Furthermore, this exception to the Jones Act was 
originally intended to avoid disturbance of established routes, recog- 
nized by the Interstate Commerce Commission as being in the public 
interest, between the northwestern and eastern states through the lake 
ports. This was expected to result in the retention by American rail 
carriers of traffic which might have been otherwise diverted to all- 
water transportation by foreign vessels between points in Canada and 
the United States. See the opinion of the Supreme Court in the Cen- 
tral Vermont Transportation Co. case, page 39. Accordingly, we 
conclude that the 1958 amendment of the Jones Act—including Alaska 
in the third proviso—did not change the stringent requirements of the 
1904 Cargo Preference Act. 

It should be noted incidentally that the third proviso in the Jones 
Act was designed to cover a situation involving the Great Lakes and 
transportation over “Canadian rail lines” physically located on Ca- 
nadian soil and apparently owned by Canadian or other foreign na- 
tionals. If, in fact, the tracks in the proposed route, situated in 
Canada, are owned and operated by the Great Northern Railway, a 
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company incorporated in the United States and owned by its citizens, 
a technical question could be raised as to the applicability of the excep- 
tion in the Jones Act on the ground that “Canadian rail lines” are not 
involved—in view of the purpose and the routes intended to be cov- 
ered by the exception to the Jones Act at the time of enactment in 1920. 

The 1954 Cargo Preference Act by amending section 901 of the Mer- 
chant Marine Act of 1936, 49 Stat. 2015, 46 U.S.C. 1241, provided per- 
manent legislation covering the transportation of a substantial portion 
of waterborne cargoes in United States-flag vessels. In H. Rept. No. 
80, Administration of Cargo Preference Act, 84th Congress, 1st Sess., 
page 2, it is stated that the 50-percent provisions of the 1954 Cargo 
Preference Act are to apply “in four kinds of situations” the first being 
where the United States “procures, contracts or otherwise obtains for 
its own account equipment, materials, or commodities,” and the re- 
maining three covering transactions involving foreign subjects or na- 
tions. This first situation is not restricted in terms to either foreign or 
domestic commerce. In harmony with the basic maritime policy of the 
United States as stated in section 101 of the Merchant Marine Act of 
1936, 46 U.S.C. 1101, and on the basis of the language alone, the 1954 
act might be regarded as relating to Government waterborne cargo 
transported between points in the United States. On page 10 of the 
legal memorandum submitted on behalf of the carrier Comptroller 
General’s decision B-140872, dated May 10, 1960, 39 Comp. Gen. 758, 
is mentioned in support of the statement that the Cargo Preference 
Act of 1954 applies “only” to transportation in foreign commerce. We 
wish to point out that the special situation concerned in that case gave 
rise to the statement that the Cargo Preference Act of 1954 pertained 
to “all” foreign commerce, and it was not then, nor is it now, necessary 
to determine whether the act applied “only” on transportation in 
foreign commerce. 

Accordingly, we believe that under the 1904 Cargo Preference Act 
and other statutes dealing with preference for vessels registered under 
the laws of the United States, your Department would not have author- 
ity to utilize the proposed trainship service. 


[ B-154011] 





Leaves of Absence—Military Personnel—Payments of Unused Leave 
on Discharge, Ete.—Leave Accrual Under Separate Training Orders 





The fact that the more than 30 days of continuous active duty for training and 
travel time served by a Reserve officer was performed under two sets of orders 
issued on different dates does not defeat his entitlement to a lump-sum payment 
for the accrued leave earned pursuant to 10 U.S.C. 701, there being no require- 
ment that the active duty be directed by but one order or even that all the duty 
be related so long as it qualifies for the accrual of leave and that it is con- 
tinuous for at least 30 days; therefore, the statutory right to accrue leave 
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existing independently of administrative authorization may not be defeated 
because of the issuance of two separate sets of orders on different dates, and 
the officer having accrued leave incident to the performance of his training duty 
is entitled to a lump-sum payment for the unused leave to his credit. 


To Major E. P. Silva, Department of the Army, June 15, 1964: 


Further reference is made to your letter dated March 4, 1964, with 
enclosures, forwarded here by Headquarters, Department of the Army, 
Office, Chief of Finance, Washington, D.C., in which you request an 
advance decision as to the propriety of payment of accrued leave pay 
to Brigadier General Luther E. Orrick under the circumstances stated 
below. The request for decision was assigned Control No. DO-A-765, 
by the Military Pay and Allowance Committee, Department of 
Defense. 

By orders dated July 5, 1963, State of Texas, Adjutant General’s 
Department, Austin, Texas, General Orrick was ordered to report to 
Fort Knox, Kentucky, not later than July 14, 1963, for active duty 
for training for a period of 14 days. By orders dated July 10, 1963, 
Headquarters 49th Armored Division, Texas Army National Guard, 
Dallas, Texas, he was ordered to an additional 15-day period of active 
duty for training. In addition to the pay and allowances for his 
active duty for training General Orrick was paid for 3 days’ leave 
accrued on the basis that he was ordered to active duty for training 
for 30 days or more, including travel time. Upon audit of the annual 
active duty for training payroll for the period July 29 to August 11, 
1963, in your September 1963 accounts, you determined that his en- 
titlement to accrued leave was doubtful for the reason that previously, 
in similar situations, Headquarters, Fourth U.S. Army, advised your 
office that where reservists are ordered to active duty for training 
pursuant to two orders and the duty involved in each period is separate 
and distinct, it is their opinion that the two periods of training may 
not be combined for the purpose of leave accrual and lump-sum pay- 
ment thereof. Consequently, the alleged overpayment of $142.39 was 
collected from General Orrick. His reclaim voucher in that amount 
has been presented to your office for payment. 

In your letter of March 4, 1964, you say that doubt exists as to the 
propriety of payment of the enclosed claim in view of our decisions 
in 5 Comp. Gen. 309 and 5 Comp. Gen. 581, relative to the right of 
members of the Officers’ Reserve Corps to pay and allowances on the 
31st day of the month. You believe these decisions indicate that pay- 
ment for accrued leave is authorized only in cases of active duty for 
training for 30 days or more in one continuous tour where only one 
order is issued for the entire tour of duty. 

In decision of October 31, 1925, 5 Comp. Gen. 309, the officer involved 
was ordered to training duty for 15 days and before expiration of that 
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duty, by new order, to instruction duty for 30 days immediately fol- 
lowing the 15 days’ training duty. The 15 days’ training duty in- 
cluded the 31st day of July for which pay was allowed. In decision of 
February 3, 1926, 5 Comp. Gen. 581, the officer was ordered to duty 
for 15 days’ training and by the same order to 30 days’ duty as an 
instructor at the training camp immediately following the training 
duty. The training duty included July 31 for which pay was disal- 
lowed because the officer was considered in such circumstances as hav- 
ing been ordered to duty for a continuous period in excess of 1 month. 

The application of those decisions was considered in decision of 
October 9, 1928, A-17624, copy herewith. It will be noted that the 
decisions were concerned with the problem of entitlement to pay and 
allowances under the act of June 30, 1906, 34 Stat. 763, 5 U.S.C. 84, 
establishing a 30-day month for pay computation purposes, thus ex- 
cluding the 31st day of the month from consideration, and the excep- 
tions to that statute in the case of the 31st day of a month provided by 
the act of September 14, 1922, 42 Stat. 841, as amended, and by section 
11 of the act of February 28, 1925, 43 Stat.-1083. Such decisions 
involved only the question of entitlement to pay for the 31st day of 
the month because of the indicated statutory provisions. 

A member of the Armed Forces is entitled under the provisions of 
10 U.S.C. 701 to leave at the rate of 214 calendar days for each month 
of active service, with certain exceptions, not material here, active 
service for purposes of that section including full-time training or 
other full-time duty “fot a period of more than 29 days” performed 
by National Guard members under circumstances entitling them to 
pay. Paragraph 22a(3), Army Regulations 630-5, dated December 22, 
1960, provides that a member of a Reserve component of the Army 
is entitled to leave only when ordered to active duty, including active 
duty for training, for 30 days or more. Paragraph 23(d) of the same 
regulation provides that any fractional day remaining at the time of 
separation, when leave is not to be carried to another period of service, 
will be converted toa whole day. See33 Comp. Gen. 337. 

Under the foregoing statutory authority and regulations, a member 
who performs active duty for training for a continuous period of 30 
days is entitled to be credited with leave or compensation for leave not 
taken. There is no requirement that the duty be directed by but one 
order or even that all of the duty be related so long as it qualifies other- 
wise and is continuous for at least 30 days. Since this is a statutory 
right it exists independently of administrative authorization and, 
therefore, it may not be defeated by the issuance of two separate sets 
of orders issued on different dates. 

In these circumstances it appears that General Orrick is entitled to 
payment for 3 days unused leave which accrued incident to the per- 
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formance of his training duty. Accordingly payment of the claim is 
authorized. 
The claim and supporting papers are returned. 


[ B-153191 J 
Pay—Retired—Fleet Reserviste—Disability v. Other Retirement 


Navy members who have been transferred to the Fleet Reserve or the Fleet 
Marine Corps Reserve and who subsequently are placed on the temporary or 
permanent disability retired lists become entitled to receive disability retired 
pay under 10 U.S.C. 1401, and, therefore, may not be paid retainer pay as mem- 
bers of a Fleet Reserve. 


Pay—Retired—Fleet Reservists—Disability v. Other Retirement 


A Navy member who, after transfer to the Fleet Reserve, was retained on active 
duty until placement on the temporary disability retired list at which time he 
was not eligible for either voluntary or involuntary nondisability retirement 
may not, by reason of entitlement to retainer pay as a member of the Fleet 
Reserve if he had been released to inactive duty, pe considered within the re- 
tired pay savings proviso in section 402(f) of the Career Compensation Act of 
1949 relating to voluntary or involuntary retirement and, therefore, such mem- 
ber when placed on the temporary disability retired list and subsequently on 
the permanent disability retired list is limited to retired pay computed under 
10 U.S.C. 1401 and may not receive a greater amount as retainer pay under 
10 U.S.C. 6330. 


Pay—Retired—Disability—Extraordinary Heroism 


A Navy member who, after transfer to the Fleet Reserve at which time he was 
entitled to credit for extraordinary heroism, was retained on active duty until 
placement on the temporary and subsequently the permanent disability retired 
list may not have a 10 percent increase for extraordinary heroism included in 
the computation of disability retired pay in the absence of any provision in the 
retired pay formulas in 10 U.S.C. 1401 for such increase. 

To Commander M. M. Alexander, Department of the Navy, June 18, 
1964: 


Reference is made to your letter of November 15, 1963, forwarded 
here by the Comptroller of the Navy under second indorsement dated 
January 2, 1964, requesting decision “as to whether Joseph M. Hep- 
worth, 368 24 13, USN (retired), is entitled to retainer pay computed 
under 10 U.S.C. 6330 from 1 February 1954, in lieu of the retired pay 
he elected to receive under 10 U.S.C. 1401.” Your request for decision 
was assigned Submission No. DO-N-738 by the Department of De- 
fense Military Pay and Allowance Committee. 

Your letter discloses that Mr. Hepworth was transferred to the 
Fleet Reserve on August 13, 1953, with 19 years, 7 months and 26 days 
of active service creditable for percentage and basic pay purposes 
and with credit for extraordinary heroism. He was retained on ac- 
tive duty through January 31, 1954. Effective February 1, 1954, he 
was placed on the temporary disability retired list with total active 
service of 20 years, 1 month and 13 days. He was transferred from 
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the temporary disability retired list to the permanent disability re- 
tired list effective July 1, 1957. 

You state that Hepworth elected to receive pay on the 2% percent 
basis prescribed in formulas 1 and 2 of 10 U.S.C. 1401 while on the 
temporary and permanent disability retired lists. You point out that 
if he had been released to inactive duty in the Fleet Reserve he would 
have been entitled to receive retainer pay under 10 U.S.C. 6330 based 
on 20 years of active service creditable for percentage and basic pay 
purposes, plus a 10 percent increase in such retainer pay for extraor- 
dinary heroism. You add that you are not aware of any provision 
of law which would save to him the greater amount he would have 
received as “retainer pay” if he had not been retained on active duty 
and incurred a physical disability. You express the view that “How- 
ever, it appears possible that it may be considered that he has a vested 
right to the higher rate of pay.” 

This Office likewise is unaware of any provision of law which 
would save to Hepworth the retainer pay he would otherwise have 
been entitled to receive if he had been released to inactive duty as a 
member of the Fleet Reserve in lieu of being placed on the temporary 
disability retired list. 

The provisions of 10 U.S.C. 1401 and 6330, above referred to, were 
enacted into law by the act of August 10, 1956, Ch. 1041, 70A Stat. 
106 and 396, respectively. Consequently, those statutory provisions 
were not in force on February 1, 1954, the date that Hepworth was 
placed on the temporary disability retired list established under au- 
thority of Title IV of the Career Compensation Act of 1949, Ch. 681, 
63 Stat. 816, 37 U.S.C. 271 (1952 Ed.). It appears that he was trans- 
ferred to the Fleet Reserve on August 13, 1953, under authority of 
section 204 of the Naval Reserve Act of 1938 (52 Stat. 1179), as 
amended by section 2 of the act approved August 10, 1946, Ch. 952, 
60 Stat. 993, 34 U.S.C. 854c (1952 Ed.). After transfer to the Fleet 
Reserve he was entitled under those statutory provisions “except when 
on active duty” to be paid at the annual rate of 214 per centum of 
the annual base and longevity pay he was receiving at time of transfer 
multiplied by the number of years of his active Federal service. The 
“pay” prescribed for members transferred to the Fleet Reserve in 
accordance with the provisions of section 204 was increased by 10 
per centum (see the first proviso of that section) “for all men who 
may be credited with extraordinary heroism in the line of duty.” 

Section 204 further provided (in the fourth proviso) that all en- 
listed men transferred to the Fleet Reserve as authorized in that 
section “shall, upon completion of 30 years’ service, be transferred 
to the retired list of the Regular Navy, with the pay they were then 
legally entitled to receive.” Although section 204 referred only to 
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the “pay” members of the Fleet Reserve were then entitled to receive, 
it is evident that under those statutory provisions a member of the 
Fleet Reserve did not become entitled to receive “retired pay” as 
distinguished from “retainer pay” until he had actually been trans- 
ferred to the retired list of the Regular Navy. 

Members of the uniformed services who were found physically dis- 
abled and placed on the temporary disability retired list established 
pursuant to section 401(b) of the Career Compensation Act of 1949, 
37 U.S.C. 271(b) (1952 Ed.), were entitled to receive disability re- 
tirement pay as prescribed in section 402(d) of that act, 37 U.S.C. 
272(d) (1952 Ed.). In decision of December 30, 1957, 37 Comp. Gen. 
446, there was considered the case of an enlisted member of the U.S. 
Coast Guard who had been placed on the temporary disability retired 
list on March 1, 1953, under authority of section 402(f) of the 1949 law, 
37 U.S.C. 272(f) (1952 Ed.). On that same date the member concerned 
could have been allowed to retire under the provisions of 14 U.S.C. 356 
(1952 Ed.) which permitted enlisted members of the Coast Guard 
to retire voluntarily after 20 years of active service. Had the member 
been permitted to so retire voluntarily he would have been entitled 
under the provisions of 14 U.S.C. 423 to receive retired pay from 
March 1, 1953, in the same amount as the disability retirement pay 
which he was entitled to receive under section 402(d) of the 1949 law 
(214 percent times his years of active service), plus an additional 10 
per centum for good conduct marks as authorized in 14 U.S.C. 357(c). 
Thus, the basic issue decided in that case bears a close similarity to 
the question now presented with respect to Hepworth, namely, whether 
an individual who was placed on the temporary disability retired 
list established under authority of Title IV of the Career Compensa- 
tion Act of 1949, was limited to the amount of disability retirement 
pay prescribed in those statutory provisions or whether such an indi- 
vidual, if otherwise qualified therefor, properly could be paid greater 
retired pay under some other provision of law. 

In reaching a negative conclusion on that point it was pointed out 
in the decision of December 30, 1957 (see page 448) that the effect of 
the proviso in subsection 402(f) which read— 

Provided, That the provisions of this section [section 402] shall not be in- 


terpreted to limit the application of any provisions of law relating to voluntary 
or involuntary retirement. 


was to permit members whose retirement for physical disability was 
required by any provision of section 402 to be retired under any pro- 
vision of law relating to voluntary or involuntary retirement in lieu 
of being retired for physical disability. In that connection it was 
stated— 


We find no substantial basis for concluding, however, that, in the absence of 
a retirement under the provisions of law authorizing voluntary or involuntary 
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nondisability retirement, the proviso conferred on the members concerned any 
right to the retired pay authorized in the case of such voluntary or involuntary 
retirement. 


As previously stated, Hepworth was transferred to the Fleet Re- 
serve on August 13, 1953. It does not appear that when placed on the 
temporary disability retired list on February 1, 1954, he was even 
eligible under any provisions of law for voluntary or involuntary 
nondisability retirement and while he would have been entitled to 
receive “retainer pay” as a member of the Fleet Reserve if he had 
been released to inactive duty status on February 1, 1954, such action 
would not have brought him within the scope of the proviso of section 
402(f). Consequently, under the holding in 37 Comp. Gen. 446, he 
was entitled to receive during the time he was on the temporary dis- 
ability retired list from February 1, 1954, to June 30, 1957, only disabil- 
ity retirement pay as prescribed in section 402(d) of the 1949 law. 

It was also held in the decision of December 30, 1957, 37 Comp. 
Gen. 446, that while the disability retirement provisions contained 
in section 402 of the Career Compensation Act of 1949 were repealed 
by section 53 of the act of August 10, 1956, Ch. 1041, 70A Stat. 641, 
680, and restated in that same act in various sections of new Title 10, 
U.S. Code, the provisions of section 402 continued to apply to the 
individual there concerned as long as he remained on the temporary 
disability retired list. That holding reflected the conclusion previously 
reached in our decision of September 4, 1957, 37 Comp. Gen. 166, that 
when placement on the temporary disability retired list occurred be- 
fore the act of August 10, 1956, was passed it was a proceeding begun 
prior to enactment of new Title 10, U.S. Code, within the contempla- 
tion of section 53 of that act and the cases of individuals so situated 
properly were to be processed after August 10, 1956, under the pro- 
visions of Title IV of the Career Compensation Act of 1949 by virtue 
of the savings provision contained in section 53 of the 1956 act. It 
was further held in 37 Comp. Gen. 446, that in view of the provisions 
of subsection 49(c) of the 1956 act, 70A Stat. 640, such further action 
after it had been taken in any particular case was to be considered 
as having been taken under the corresponding provisions of Title 10, 
U.S. Code, as enacted by the 1956 act, and that the retired pay rights 
of an individual in such a case would thenceforth be for determination 
under the pertinent provisions of Title 10. 

Under that holding upon transfer to the permanent disability re- 
tired list, effective July 1, 1957, Hepworth’s retired pay status thence- 
forth was governed by the provisions of 10 U.S.C. 1401, specifically 
formula No. 1 therein, entitling him to receive retired pay at 50 per- 
cent (21% percent times 20 years of active service) of his monthly basic 
active duty pay. Section 1401 further provides: 
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However, if a person would otherwise be entitled to retired pay computed 
under more than one pay formula of this table [contained in section 1401] or 
of any other provision of law, he is entitled to be paid under the applicable 
formula that is most favorable to him. 


The above-quoted statutory provisions were the basis of our decision 
of November 27, 1961, 41 Comp. Gen. 337, a case which involved a 
Marine Corps member who, when placed on the temporary disability 
retired list effective July 1, 1961, under authority of 10 U.S.C. 1202, 
met the service requirements (with 21 years, 8 months and 19 days 
of active service) for transfer tothe Fleet Marine Corps Reserve under 
10 U.S.C. 6330(b). Under formula No. 2 in 10 U.S.C. 1401, pre- 
scribed for persons entitled to “retired pay” under authority of sec- 
tions 1202 and 1205, he was entitled to compute his “retired pay” as 
with over 20 but not over 22 years of service. On the other hand, 
had this same Marine Corps member been transferred to the Fleet 
Marine Corps Reserve on July 1, 1961, under authority of 10 U.S.C. 
6330(b) he would have been entitled to receive “retainer pay” com- 
puted under the provisions of 10 U.S.C. 6330(d) on the basis of over 
22 years of service. 

It was pointed out in the decision of November 27, 1961, that while 
it has been held that “retainer pay” is in the nature of reduced retired 
pay (see 26 Comp. Gen. 152, 157, and decisions there cited) the term 
“retired pay” generally has reference only to that percentage of base 
and longevity pay or basic pay fixed by a particular statute to be 
paid to a “retired” member and that nothing had been found in the 
legislative history of 10 U.S.C. 1401 to show that the term “retired 
pay” as used therein was intended to have other than its usual mean- 
ing. It was held therefore that the “retainer pay” authorized under 
the provisions of 10 U.S.C. 6330 may not be considered as “retired 
pay” as the latter term is used in section 1401, and hence that the 
member there concerned was not entitled to “receive retainer pay so 
long as he remains on the temporary disability retired list.” 

While the decision of November 27, 1961, refers only to the period 
of time spent on the temporary disability retired list (due to the 
particular facts in that case) the conclusion therein reached extends 
as well to all similar instances where the individual concerned is on 
the permanent disability retired list. Members who have been trans- 
ferred to the Fleet Reserve or the Fleet Marine Corps Reserve and 
who subsequently are placed on the temporary disability retired list 
or the permanent disability retired list thereby becoming entitled to 
receive “retired pay” computed under the provisions of 10 U.S.C. 
1401 may not properly be paid “retainer pay.” The question sub- 
mitted is answered in the negative. 
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The record now discloses that when placed on the temporary disa- 
bility retired list on February 1, 1954, Hepworth was offered “Retired 
Pay for Physical Disability” as follows: 

METHOD A: Monthly basic pay of $275.18 for Chief Personnel Man multiplied 
by 50% or 40% disability (whichever is greater) which would amount to $137.59 
monthly gross retired pay. (Not to exceed 75%) * 

METHOD B: Monthly basic pay of $275.18 for Chief Personnel Man multi- 
plied by 24%% of 20 years active service amounting to $151.35* monthly gross 
retired pay. (Not to exceed 75% ) 

*Highest rating or rank “satisfactorily held for pay purposes” in basic letter. 


*Includes 10% extraordinary heroism Pers—B222d-l-evd MM 368 24 13 
7/1/58. 


Hepworth elected method B at the rate of $151.35 per month which 
included an increase of 10 per centum for extraordinary heroism. 
Similarly, when transferred to the permanent disability retired list 
effective July 1, 1957, he was offered and elected to receive retired pay 
for physical disability on the same basis, that is, at $167.31 per month, 
representing $152.10 (50 percent of $304.20, the applicable rate of 
active duty basic pay then in effect), plus an increase of 10 per centum, 
$15.21, for extraordinary heroism. 

The formulas prescribed in section 402(d) of the Career Compen- 
sation Act of 1949 and in 10 U.S.C. 1401 for the computation of Hep- 
worth’s disability retirement pay while on the temporary and perma- 
nent disability retired lists, respectively, do not authorize any increase 


in such retired pay for extraordinary heroism or for any other reason. 
Consequently, the inclusion of a 10 percent increase for extraordinary 
heroism in the disability retirement pay paid to Hepworth was 
improper. 


[ B-153558 J 


Transportation—Dependents—Military Personnel—Vessel and 
Port Changes 


A Navy enlisted member relieved from duty on board the U.S.S. Black, home port 
Long Beach, California, and assigned to temporary duty at the Boston Naval 
Shipyard in connection with fitting out the U.S.S. Worden, home port San Diego, 
California, and to duty on board the vessel when commissioned, is entitled to 
payment for the advance travel of his dependents to Fall River, Massachusetts, 
in an amount not to exceed the monetary allowance for the distance between 
the two home ports—Long Beach to San Diego—and to a dislocation allowance, 
notwithstanding orders issued by the Worden directing the member to report 
to the U.S.S. Leahy at Boston (home port, Charleston, South Carolina), the 
transfer to be effected at no cost to the Government, the member having re- 
ported on board the Worden prior to being transferred, compliance with his 
initial orders directing a permanent change of station entitles him to transporta- 
tion for his dependents not to exceed travel from Long Beach to San Diego, 
and to a dislocation allowance under 37 U.S.C. 406 and 407. 


To Lieutenant (jg) F. Y. Fellows, Department of the Navy, June 18, 
1964: 


By second indorsement dated February 19, 1964, the Per Diem, 
Travel and Transportation Allowance Committee forwarded here 
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your letter of January 5, 1964, with enclosures, requesting an advance 
decision concerning the legality of payment for dependent’s travel 
and dislocation allowance in the case of Jack D. Miller, 525 35 24, 
BM2, USN, under the circumstances disclosed. The request for de- 
cision was assigned Control No. 64-5 by the Per Diem, Travel and 
Transportation Allowance Committee. 

By orders.dated February 20, 1963, the member was relieved from 
his duty assignment on board the U.S.S. Black (DD-666) at Long 
Beach, California, and ordered to proceed to the Fleet Training Cen- 
ter, Newport, Rhode Island, and the Boston Naval Shipyard, Boston, 
Massachusetts, for temporary duty in connection with the commis- 
sioning and fitting out of the U.S.S. Worden (DLG-18), and for duty 
on board when commissioned. The record shows that Miller was de- 
tached from the U.S.S. Black on May 15, 1963, and reported in at 
the Fleet Training Center, Newport, Rhode Island, on June 2, 1963. 
On July 26, 1963, he was ordered to proceed to the Commander, Boston 
Naval Shipyard, Boston, Massachusetts, and he reported there on that 
day. Memorandum endorsements on his orders of February 20, 1963, 
show that he reported for duty on the U.S.S. Worden at Boston, Mas- 
sachusetts, on August 3, 1963. 

By orders of the U.S.S. Worden prepared August 2, 1963, he was 
ordered to report for duty not later than August 11, 1963, to the Com- 
manding Officer, U.S.S. Leahy (DLG-16) at Boston, Massachusetts, 
with delay of 5 days en route to count as leave. The orders indicated 
a detachment date of August 5. The dates of August 11 and 5 were 
changed in ink to August 8 and August 2, respectively. However, 
the date on which this change was made is not shown. Neither is 
there any indorsement on these orders showing the actual date of de- 
tachment from the U.S.S. Worden. In the orders it was stated that 
the transfer was to be executed at no expense to the Government and 
that in case the member did not desire to bear the expense of the 
transfer he should regard the authorization as revoked. The itinerary 
furnished with the member's claim shows that his dependent left Long 
Beach, California, on May 18, 1963, and completed travel to Fall River, 
Massachusetts, on June 2, 1963. On August 4, 1963, the U.S.S. Wor- 
den was commissioned with San Diego, California, assigned as its 
home port. 

In your letter of January 5, 1964, it is stated that prior to the 
Worden’s commissioning, Miller arranged for a swap and orders were 
prepared August 2, 1963, transferring him to the U.S.S. Zeahy at no 
expense to the Government. You say that since he was transferred 
from the Worden at no expense to the Government and prior to the 
date of commissioning, an element. of doubt exists as to the propriety 
of payment for his dependent’s travel and dislocation allowance. 
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In the second indorsement of February 19, 1963, from the Per Diem, 
Travel and Transportation Allowance Committee, it is stated that the 
orders of February 20, 1963, directed a permanent change of station 
from the U.S.S. Black (home port, Long Beach, California), and since 
the member did not complete the permanent change of station before 
the orders of August 2, 1963, were issued directing assignment to duty 
aboard the U.S.S. Leahy (home port, Charleston, South Carolina), 
they were of the view that the latter orders should be considered as 
effecting a modification of the first incompleted orders. Also it is 
stated that the restriction involved in the permissive assignment to 
the U.S.S. Zeahy should not act to nullify the right to transportation 
for dependents and payment of dislocation allowance that accrued by 
reason of orders that originally initiated a permanent change of sta- 
tion which was not. at the request of the member. Therefore the 
committee believes that. the member is entitled to reimbursement for 
the travel performed by his dependent not to exceed the monetary 
allowance for the distance between Long Beach, California, and San 
Diego, California, and to the payment of dislocation allowance. 

Under the provisions of 37 U.S.C. 406 and 407 authority is pro- 
vided for the transportation of a member’s dependents and for the 
payment of a dislocation allowance incident to a directed permanent 
change of station. Except as provided otherwise by the act of De- 
cember 23, 1963, 77 Stat. 475, 37 U.S.C. 406a, the right to those benefits 
is contingent upon the completion of the member’s change of station 
in compliance with his orders, and subject to adjustment where early 
travel performed by dependents in anticipation of the change of sta- 
tion is made partially or wholly unnecessary because of a cancellation 
or modification of the orders. 

In the circumstances shown, however, it is not. understood how 
jurisdiction of the member could have been assumed by the command 
of the U.S.S. Worden on August 2, 1963, while he was still attached 
to the Boston Naval Shipyard for temporary duty, to transfer him 
from the Worden to the U.S.S. Leahy. As indicated above the pro- 
visions of such orders initially indicated an anticipated detachment 
of the member for that purpose on August 5, 1963, subsequent. to his 
reporting aboard in compliance with the orders of February 20, 1963, 
and the record shows that the member did in fact report aboard the 
Worden on August 3, 1963. Hence, we will consider that he had com- 
plied with the requirements of the orders of February 20, 1963, prior 
to his actual transfer to the Leahy, and so is entitled to transportation 
for ,his dependents, not to exceed that for travel from Long Beach, 
California, home port of the U.S.S. Black, to San Diego, California, 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 813 


home port of the U.S.S. Worden, under those orders, and to a dislo- 
cation allowance. 


The voucher and supporting papers are returned. 


[ B-154261 J 


Contracts—Specifications—Deviations—Informal v. Substantive— 
Test Requirements 


When a bid substantially deviates from the requirements of the specifications, 
the bid is nonresponsive whether or not the deviation concerns the basic pro- 
curement or the testing program; therefore, under an invitation soliciting bids 
both on a product and a reliability program to test that product, an offer to 
furnish the environmental and test data of the program within the 100 days 
specified in the invitation, but “after the receipt of the order” rather than the 
required “after date of contract” is nonresponsive, and the only other bid re- 
ceived under the invitation also being nonresponsive, the procurement may be 
readvertised, the rule that deviations in bids which affect price, quality, quantity 
or delivery cannot be waived applying equally to the procurement and testing 
program, and although the reliability program is “peripheral” and is offered as 
a proposed program free of charge it is, nonetheless, an integral facet of the 
item being procured. 


To Sellers, Conner & Cuneo, June 18, 1964: 


Reference is made to your letters of May 21 and June 3, 1964, pro- 
testing on behalf of Midwestern Instruments, Inc., that an award 
should be made to that company under Department of the Navy invi- 
tation IFB 251/338/64 instead of the action taken to cancel the invi- 
tation by the administrative office. 

The subject invitation solicited bids on two items described as oscil- 
lographs totaling 762 units and on a third item described as a reliabil- 
ity program for the first two items. The invitation explained that the 
purpose of the reliability program was to assure that the oscillographs 
are of high reliability. To accomplish that end, it provided that the 
contractor develop and conduct a program meeting certain minimum 
requirements. The invitation stated that bids shall provide details 
of the reliability programs proposed for use. 

With respect to delivery of the three items, the invitation provided: 


TIME OF DELIVERY: The Government REQUIRES that delivery be made in 
the quantities and within the number of days after date of contract stated below: 


Item Quantity Delivery Required 
1. 50 ea. 100 days—Balance 50 per month 
thereafter until completed 
2. 50 ea. 110 days—Balance 50 per month 
thereafter until completed 
3. 1 lot 100 days 


Bids offering delivery of each quantity within the applicable delivery period 
specified above will be evaluated equally as regards time of delivery. Bids 
offering delivery of a quantity under such terms or conditions that delivery will 
not thereby fall within the applicable delivery period specified above will be 
considered nonresponsive and will be rejected. Where a bidder offers an earlier 
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delivery schedule than that called for above, the Government reserves the right 
to award either in accordance with the REQUIRED schedule or in accordance 
with the schedule offered by the bidder. If the bidder offers no other delivery 
schedule, the delivery schedule stated above shall apply. 

The final paragraph in the time of delivery clause admonished bidders 
how offers of delivery counted from the date of receipt of the notice 
of award would beevaluated. The paragraph stated : 

Attention is directed to paragraph 8(d) of the Terms and Conditions of the 
Invitation for Bids, which provides that a written award mailed or otherwise 
furnished to the successful bidder results in a binding contract. Any award 
hereunder, or a preliminary notice thereof, will be mailed or otherwise furnished 
to the bidder the day the award is dated. Therefore, in computing the time 
available for performance, the bidder should take into consideration the time re- 
quired for the notice of award to arrive through the ordinary mails. However, 
a bid offering delivery based on date of receipt by the contractor of the contract 
or notice of award (other than the contract date) will be evaluated by adding 
the maximum number of days normally required for delivery of the award 
through the ordinary mails. If, as so computed, the delivery date offered is 


later than the delivery date required in the Invitation, the bid will be considered 
as nonresponsive and rejected. 


Beside the foregoing admonitions, bidders were reminded on the 
first page of the schedule that rules of formal advertising require 
that bids must conform to the specifications and other requirements 
as advertised. 

Midwestern Instruments, Inc., and Century Electronics & Instru- 
ments, Inc., were the only bidders. The bid prices were as follows: 


Midwestern Century 


Item 1 oscillographs total price $318,511.20 $326,928 
Item 2 oscillographs total price 403,826.70 403,848 
Item 3 reliability program no charge 46,729 


Total bid price $722,337.90 $777,505 


Both bids have been rejected as nonresponsive and the contracting 
officer proposes to readvertise the procurement. The Midwestern bid 
was rejected as nonresponsive because the 100 day ARO (after receipt 
of order) delivery of environmental and test data stated in the descrip- 
tion of the proposed reliability program which accompanied the com- 
pany’s bid was not in accordance with the 100 day after date of 
contract requirement in the invitation for bids and the statement in 
the proposed reliability program that “Correction of the failures 
would not be a part of the cost of this program” was thought to be 
susceptible to an interpretation which would permit the company 
to charge the Government for the correction of any deficiencies found 
through the reliability program. The Century bid was rejected as non- 
responsive because the statement in the description of the reliability 
program that the life test required in MIL—0-23560 will be replaced 
by the life test in the invitation for bids was regarded as a proposal of 
something less than required since the military specification required 
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a life test of 500 operating cycles, but a similar test was not spelled out 
in the invitation for bids. 

You contend that the Midwestern bid is responsive and should not 
have been rejected. It is your position that the bid was responsive 
to the essential requirements of the invitation, to wit, the oscillographs, 
and that the variation in specifying “after receipt of order” instead of 
“after date of contract” for the purposes of delivery of test data re- 
lates only to a peripheral item, to wit, the reliability program, for 
which no charge was made in the bid and which you do not consider 
as affecting the substance of the bid. In that connection, you express 
the view that the rule that deviations in bids which affect price, qual- 
ity, quantity or delivery cannot be waived applies only to the articles 
being procured and not to the test data. Further, you state that the 
reliability program is only a “proposed” program and that the Gov- 
ernment is previded with the right to approve it and in exercising 
this right could eliminate the variation. Moreover, you point out 
that Midwestern did not state any exception in the standard bid form 
and you contend that references in the description of the reliability 
program to “the time requirement of the IFB for delivery” demon- 
strate an intent to be responsive and the use of “after receipt of order” 
merely created an inconsistency within the bid. In the alternative, 
you state that if the “after receipt of order” language cannot be 
waived, then it should be treated as an obvious mistake which may 
be corrected to conform to the delivery date required by the invita- 
tion for bids. 

You have attempted to draw a distinction between the requirement 
for the oscillographs and the requirement for the reliability program 
which supports them. However, the invitation is clear that the time 
of delivery is just as material to the reliability program as it is to the 
oscillographs themselves. After specifying the time of delivery for 
each of the items, the invitation goes on to state that bids offering a 
delivery which will not fall within the applicable period specified “will 
be considered nonresponsive and will be rejected.” It is further pro- 
vided that if a bidder offers delivery on an after receipt of order basis, 
there will be tacked on to the time specified the time necessary to allow 
for mail delivery and if the time so computed is later than the delivery 
date required in the invitation, “the bid will be considered as non- 
responsive and rejected.” While it is suggested that the rule preclud- 
ing the waiver of deviations affecting price, quantity, quality or deliv- 
ery pertains only to the articles which are being procured, that is, the 
oscillographs, our Office has recognized that in an appropriate case, 
the rule can apply to associated items which you might call “periph- 
eral.” In that connection, see B-153626, April 30, 1964, 43 Comp. Gen. 
707, wherein there was considered a case in which the invitation 





816 DECISIONS OF THE COMPTROLLER GENERAL [43 


solicited bids for furniture and provided that failure to submit a photo- 
graph of the furniture “will result in the rejection of the bid.” In 
that case it was held that when a bidder agreed in its bid to furnish 
furniture as required by the terms of the invitation and furnished 
photographs as called for by the invitation, except that such photo- 
graphs did not accurately depict the furniture, the failure could not be 
waived as a minor informality since the photograph requirement was 
made a material requirement of the invitation for bids. Moreover, 
while you would characterize the reliability program as “peripheral,” 
it is not inconsequential since the program actually is an integral facet 
of the oscillographs. This is made manifest by the language in the 
invitation which states that the object of the program is “to assure 
that the oscillographs furnished are of high reliability.” Further, 
while Midwestern did not provide a charge in its bid for the program, 
the requirements of the program are such that it would not be unusual 
for a bidder to provide a charge for such item as was done by Century, 
the second low bidder. Further, it is indicated that the reason Mid- 
western did not charge for the testing services is that such testing is an 
ordinary phase of Midwestern’s production program. Therefore, it 
may reasonably be supposed that the expense of such testing was taken 
into consideration, along with other cost factors, in fixing the bid price 
for the oscillographs. In view of the foregoing, the program would 
seem to have greater materiality than you are prepared to admit. 

We do not consider it to be of any relevant significance that the 
reliability program is offered as a proposed program or that the bid- 
der’s proposed program provides a right of approval to the Govern- 
ment. A proposal which is made in an advertised procurement must 
either stand or fall on the responsiveness of the proposal to the adver- 
tised requirements. While the proposer might contemplate making 
changes in the proposal in the event it is not acceptable, the proposer 
cannot shift the responsibility for making a responsive bid from itself 
to the Government. 

It is true that Midwestern did not state any exception to the delivery 
schedule in the standard bid form and that it did make statements in 
the proposed reliability program, which is considered a part of the bid, 
alluding in a general way to the delivery schedule in the invitation. 
However, the specific statements in the proposed reliability program 
show that the bidder was figuring delivery time on that phase of the 
procurement on the basis of 100 days after receipt of order instead of 
100 days after date of contract as the invitation provided. As a gen- 
eral proposition, specific statements are considered to override general 
statements. But even if the general and specific statements could be 
considered to have created an ambiguity, such ambiguity was of the 
bidder’s making and places it in a position after the opening of bids 
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when all prices are expdsed to decide whether it will rely upon the 
general statements and thereby make the bid responsive or rely upon 
the specific statements and thus create a nonresponsive bid. In that 
connection, it was stated in 17 Comp. Gen. 554, at page 558 that “To 
permit public officers to accept bids not complying in substance with 
the advertised specifications or to permit bidders to vary their pro- 
posals after the bids are opened would soon reduce to a farce the whole 
procedure of letting public contracts on an open competitive basis.” 

As to the alternative suggestion that the matter be treated as an 
obvious error and corrected in accordance with the rules pertaining to 
mistakes in bids, it was held in 38 Comp. Gen. 876 that the use of the 
term “after receipt of contract” in a bid could not be corrected to con- 
form: to the invitation term “after date of contract.” At page 878, 
it was stated, “Errors in bid which may be corrected after opening are 
those which do not affect the responsiveness of the bid.” 

Since the bid of Midwestern is nonresponsive because of the failure 
to abide by the invitation delivery requirement, it is unnecessary to 
consider the other reason advanced by the contracting officer for reject- 
ing the company’s bid. 

In view of the nonresponsiveness of both bids, an award could not 
properly be made to either bidder under the invitation, since the adver- 
tising statutes require award to be made to the responsible bidder con- 
forming to the invitation for bids. Therefore, since neither bid could 
properly be accepted in the circumstances, our Office will not object to 
the proposed readvertisement of the procurement. 

In our opinion the information in your letter of June 11 that the 
same procurement office in a subsequent. negotiated procurement for the 
same kind of oscillographs has omitted the requirement for a relia- 
bility testing program does not require any different result. It is 
conceivable that there are special circumstances beyond those which 
you report which require a relaxation of requirements in the subse- 
quent procurement. Moreover, if the special services which were 
being procured in the first procurement are no longer required that is 
reason under ASPR 2-404.1(b) for canceling the invitation for bids. 


[ B-152853 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Total of Unit Prices v. Lump-Sum Adjustment Price 


The failure of a bidder in stating a total price that was less than the actual 
total of the individual items, under an invitation providing in case of variation 
between unit and extension prices the unit price will govern, to indicate or ex- 
plain that the total price represented a lump-sum adjustment rather than an 
error in addition does not require the contracting officer pursuant to paragraph 
2406.1 of the Armed Services Procurement Regulation to verify whether the 
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bidder had made a mistake, and the bidder not having alleged a mistake but 
rather taking the position the actual mathematical total and the individual 
unit bid prices are modified by the insertion of a different amount as the total, 
which are automatically to be brought into agreement by a pro-rata allocation 
of the difference between the two totals, the question is one of interpreting an 
ambiguous offer, which may not be clarified or explained by supplementary 
statements; therefore, a request for verification permitting the bidder to elect 
which of two inconsistent figures to “verify” paragraph 2-406.1 is not for 
application. 


To Sellers, Conner & Cuneo, June 19, 1964: 


We have your letter of March 30 requesting reconsideration of our 
decision of March 5, 1964, 43 Comp. Gen. 579, denying your protest 
against the rejection of the bid of George A. Fuller Company-Warrior 
Constructors, Inc., a joint venture, on IFB No. ENG (NASA) 01- 
076-64-11, issued by the Mobile Engineer District, United States 
Army, for construction of Saturn Second Stage Test Facilities at the 
Mississippi Test Facility. 

Your contention is that our decision was erroneous in point of law 
(1) in holding that your client was not entitled to have its workpapers 
and other evidence as to preparation of its bid, submitted after bid 
opening, considered for the purpose of determining what the bid was 
intended to be; and (2) in holding that your client was obligated, 
if it desired any explanation or clarification of the “Special Bid Condi- 
tions” concerning lump-sum adjustments, to make a written request 
therefor and so obtain a clarification by written amendment, as pro- 
vided by paragraph 1 of the Instructions to Bidders (Standard Form 
22). 

With respect to your first point, you refer to paragraph 2-406, 
Armed Services Procurement Regulation, as not. only justifying but 
requiring the contracting officer’s request for and consideration of the 
Fuller-Warrior documentation of its bid preparation. 

Paragraph 2-406.1 provides that after bid opening contracting 
officers shall examine all bids for mistakes, and “in cases of apparent 
mistakes, and in cases where the contracting officer has reason to 
believe that a mistake may have been made, he shall request. from the 
bidder a verification of the bid, calling attention to the suspected 
mistake.” If the bidder alleges a mistake, “the matter shall be proc- 
essed in the manner set forth below.” Paragraph 2-406.2 provides 
that clerical mistakes apparent on the face of the bid may be corrected 
by the contracting officer if the bidder verifies the intended bid. Mis- 
takes other than clerical are authorized to be handled as provided in 
Paragraph 2-406.3, which prescribes procedures to be followed in con- 
nection with mistakes in bid alleged after bid opening and prior to 
award, which ultimately result in an administrative determination 
(1) to permit withdrawal of the bid; (2) to permit correction of the 
bid; or (3) to consider the bid for award in the form submitted. 
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Pursuant to ASPR 2-406.3(b) (1), authority to make such determina- 
tions with respect to procurements by the Corps of Engineers has been 
delegated to the General Counsel of the Office of the Chief of Engi- 
neers, without power of redelegation. 

Specifically referred to in support of your position is the following 
provision (subparagraph 2-406.3(e) (1) ) of the Regulation : 


(1) In the case of any suspected mistake in bid, the contracting officer will 
immediately contact the bidder in question calling attention to the suspected 
mistake, and request verification of his bid. If the bid is verified, the contract- 
ing officer will consider the bid as originally submitted. If the time for accept- 
ance of bids is likely to expire before a decision can be made, the contracting 
officer shall request all bidders whose bids may become eligible for award to 
extend the time for acceptance of their bids. If the bidder whose bid is be- 
lieved erroneous does not grant such extension of time, the bid shall be con- 
sidered as originally submitted. If a bidder alleges a mistake, the contracting 
officer will advise the bidder to make a written request indicating his desire to 
withdraw or modify the bid. The request must be supported by statements 
(sworn statements if possible) concerning the alleged mistake and shall include 
all pertinent evidence such as bidder’s file copy of the bid, the original work- 
sheets and other data used in preparing the bid, subcontractors’ quotations, 
if any, published price lists, and any other evidence which conclusively estab- 
lishes the existence of the error, the manner in which it occurred, and the bid 
actually intended. 


You contend that the requirement that a contracting officer must 
examine available documentation to determine a mistake in bid is 
equally applicable where the low bidder insists that its bid is accurate 
but it is challenged by another bidder or the contracting officer as 
containing mistakes obvious on its face. It is our view, however, that 
what is involved in the Fuller-Warrior bid is not a question of mis- 
take, but a question of interpreting an ambiguous offer. To the same 
effect, see the final paragraph on page 6 of our letter to you dated 
March 5, 1964. It is our further view that these questions are not 
necessarily to be disposed of by the same rules. Here the contracting 
officer examined the bid for mistakes, as the regulation directed him 
to do, and found that for each of the two schedules there were two 
amounts, either of which might be considered as the amount bid: i.e., 
the amount inserted as the total of the schedule, and the actual total 
of the item prices of the schedule. If ASPR 2-406.1 is applicable 
to this situation, it would seem that the required request for verifica- 
tion would permit the bidder to elect which of the inconsistent figures 
he would “verify.” The provisions in ASPR 2-406.1 for submission 
of proof are therefore applicable only if the bidder alleges a mistake. 
In this case the bidder did not and does not allege a mistake in its 
bid. On the contrary, the bidder has taken the position that the actual 
mathematical total and the individual unit bid prices are modified 
by the insertion of a different amount as the total, and are automati- 
cally to be brought into agreement by a pro-rata allocation of the 
difference between the two totals. In offering evidence in support of 
this position, the bidder is in fact undertaking to prove a subjective 

758-984 O-65—54 
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intent that the bid should be interpreted in a certain way, rather than 
to prove that what was written in the bid was not what was intended 
to be written. 

In our view, it is an essential of a valid bid or offer that it be 
sufficiently definite to enable the offeree to accept it with confidence 
that the contract so made can be interpreted and enforced without 
resort to extraneous evidence. In the case of private parties, an 
ambiguous offer may of course be clarified or even changed by further 
communications which may then become a part of the contract finally 
reached. In the case of the Government, however, where the contract- 
ing process is governed by the statutory and regulatory provisions for 
formal advertising and competitive bidding, we believe that it is im- 
proper to permit a bidder to clarify or explain by supplementary 
statements a bid which, as submitted, is so unclear in its statement of 
the important element of price as to leave substantial doubt as to the 
rights and obligations which would arise by accepting it. In the 
peculiar situation here presented, where a bid is readily susceptible of 
being interpreted as offering either one of two prices shown on its face, 
one of which would be the lowest bid while the other would not, we 
believe that it would be unfair to the other bidder or bidders affected to 
permit the bidder who created such ambiguity to elect which price it 
should attempt to support. 

Your second contention is based upon your citation of the statement 
in WPC Enterprises, Incorporated v. United States, Ct. Cl. No. 256- 
59, October 11, 1963, that when a substantive provision of a Govern- 
ment-drawn agreement is fairly susceptible of a certain construction 
and the contractor actually and reasonably so construes it, that inter- 
pretation will be adopted unless the parties’ intention is otherwise 
affirmatively revealed; and the further statement that the contractor 
“is not normally required (absent a clear warning in the contract) to 
seek clarification of any and all ambiguities, doubts, or possible differ- 
ences in interpretation” in the provisions of an invitation for bids. 

We do not feel that these legal principles can properly be applied 
to support your position in this case, which is in effect that the Special 
Bid Condition (page UP-26) should be read as if it said “If a bid 
based on unit prices quotes a total price different from the total of the 
unit prices the difference shall be considered to be a lump-sum adjust- 
ment which shall be applied on a pro-rata basis to every unit price 
unless another application is stated.” While you point out that the 
provision as written does not require any specific notification that the 
lump-sum adjustment is being made, we feel that the language “If 
a bid * * * provides for a lump-sum adjustment” necessarily implies 
the requirement that it must be reasonably clear that a lump-sum 
adjustment is intended, and does not create any presumption that the 
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statement of a total price different from the total of stated unit prices 
necessarily reflects a lump-sum adjustment. The real question pre- 
sented is not whether the bidder might reasonably have given such an 
interpretation to the provision, but whether if the Government had 
accepted the bid as submitted it could have insisted upon that interpre- 
tation, and the weight of the cited decision in WPC Enterprises would 
appear to be against such, an interpretation by the Government. 

As to the applicability of that portion of the Instructions to Bidders 
(Standard Form 22) in the instant invitation which provides that 
any explanation desired by a bidder regarding the meaning or in- 
terpretation of the invitation should be requested in writing, it should 
be noted that the decision of the Court in WPC Enterprises was based 
upon the Instructions to Bidders as set out in Standard Form 32, 
which did not include notice to bidders to request interpretation of 
the invitation in writing. It is our opinion that the notice in Stand- 
ard Form 22 to request interpretation in writing is exactly such a 
“clear warning in the contract” as was referred to in the WPC Enter- 
prises decision as an exception or qualification to the statement that 
a contractor is not normally required to seek clarification of all am- 
biguities or doubts. However, even accepting the statement of the 
decision as being applicable to procurements in which Standard Form 
22 is used, we have doubt as to its applicability to the case in hand, 
since we find here no real ambiguity in the provisions of the invita- 
tion. Rather, such ambiguity as exists is only that which was created 
by the bidder’s method of stating its price without giving an indica- 
tion or explanation that the amount given as the total represented 
a lum-sum adjustment rather than an error in addition. 

Upon full consideration of your contentions and the points argued 
in support thereof, we find no basis for modifying or departing from 
the position taken in our prior decision. 


[ B-153942 J 
Pay—Retired—Foreign Residence Effect 


An officer of the Regular Air Force who, after retirement for length of service 
as an enlisted member, resides overseas in the country of his birth for more 
than 3 years, which was the foreign residence period prescribed for loss of 
citizenship in section 352(a) (1) of the Immigration and Nationality Act, 8 U.S.C. 
1484(a) (1), that was subsequently held to be unconstitutional, has not lost his 
United States citizenship because of such residence and, therefore, the member 
is entitled to continue to receive retired pay. 


To Major J. H. Webb, Department of the Air Force, June 22, 1964: 


Reference is made to your letter of March 2, 1964—forwarded by 
the Directorate of Accounting and Finance on April.9, 1964—request- 
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ing a decision whether payment is authorized on an accompanying 
voucher stated in favor of Captain Arthur R. Loftus, AO 50 6961, 
retired, in the amount of $343.78, representing retired pay for Decem- 
ber 1963. The submission was assigned Air Force Request No. DO- 
AF-758 by the Department of Defense Military Pay and Allowance 
Committee. 

It is reported that Captain Loftus was retired on December 31, 
1947, as an enlisted man of the Regular Air Force (master sergeant) 
under the provisions of section 4 of the Armed Forces Voluntary Re- 
cruitment Act of 1945, approved October 6, 1945, Ch. 393, 59 Stat. 
539, as amended by the act of August 10, 1946, Ch. 952, 60 Stat. 996 
(now 10 U.S.C. 8914). Under the provisions of the 1945 act, as 
amended, an enlisted man of the Regular Air Force was authorized to 
be transferred to the Enlisted Reserve Corps after 20 years’ active 
service (to remain a member of the Enlisted Reserve Corps until his 
active service plus the period of his membership in the Enlisted Re- 
serve Corps equaled 30 years) and at the same time “be placed on the 
retired list” of the Regular Air Force with retired pay. Captain 
Loftus completed 30 years’ active and inactive service on April 12, 
1954, and was advanced to the highest temporary grade (captain) in 
which he served satisfactorily as determined by the Secretary of the 
Air Force under the provisions of section 203(e) of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, approved 
June 29, 1948, Ch. 708, 62 Stat. 1086, 10 U.S.C. 1004. 

On October 31, 1963, the payment of retired pay to Captain Loftus 
was administratively suspended pending official confirmation of his 
loss of American citizenship. By letter dated December 10, 1963, the 
American Consul, Birmingham, England, reported that Captain 
Loftus, who was born in England on November 24, 1901, expatriated 
himself on November 5, 1959, under the provisions of section 352(a) 
(1) of the Immigration and Nationality Act of June 27, 1952, Ch. 477, 
66 Stat. 269, 8 U.S.C. 1484(a) (1), by having a continuous residence 
for 3 years in the territory of the foreign state of which he was for- 
merly a national. 

You refer to our decision dated May 1, 1962, B-147777, 41 Comp. 
Gen. 715, as for possible application in this matter. The question 
involved in that decision concerned persons retired for length of 
service as Reserve officers under the provisions of 10 U.S.C. 3911, 6323, 
8911, or 14 U.S.C. 232, whose retired pay accrued to them by virtue of 
their status as members of Reserve components of the Armed Forces. 
It was held that they were not entitled to retired pay, since their 
becoming citizens of a foreign country was inconsistent with continua- 
tion of their Reserve status. Captain Loftus was retired for length 
of service as an enlisted man, and it appears that no additional retired 
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pay has been received by him on account of service as a Reserve officer. 
Also, it is not disclosed that he has become a citizen of England or any 
country other than the United States. Hence, no basis is perceived 
for applying our decision of May 1, 1962, in his case. However, there 
is for consideration whether the status of a retired Regular enlisted 
man who resides in the country of his birth for more than 3 years 
is such as to warrant continuation of retired pay payments. See 10 
U.S.C. 8075 and 8504. 

In the case of Schneider v. Rusk, Sup. Ct. No. 368, decided May 18, 
1964, there was considered the case of a German national by birth (a 
naturalized citizen of the United States) who returned to Germany 
in 1956 where she married and where she has resided ever since." In 
1959 the United States denied her a passport, certifying that she had 
lost her American citizenship under the provisions of section 352(a) 
(1) of the Immigration and Nationality Act of June 27, 1952, which 
purported to take away her American citizenship, as a naturalized 
citizen, by reason of continuous residence for 3 years in the territory 
of the foreign state of which she was formerly a national. In its 
decision dated May 18, 1964, the Supreme Court held the said provision 
of law to be unconstitutional. In view of the decision of the Supreme 
Court in the Schneider case, it does not appear that Captain Loftus 
has in fact lost his American citizenship merely because he has been 
residing in England. 

In United States v. Gay, 264 U.S. 353 (1924), there was considered 
the case of a retired machinist of the Regular Navy, who was a natural- 
ized citizen of the United States. In that case the member secured 
the permission of the Department of the Navy to remain abroad and 
reported his address each year as required. The Supreme Court held 
that under the circumstances the Department of the Navy had no 
right to discontinue the member’s retired pay. 

Accordingly, on the assumption that the only thing that makes 
Captain Loftus’ right to retired pay questionable is his residence in 
England, the voucher submitted with your request for a decision, 
and returned herewith, may be paid, if otherwise correct. 


[ B-154201 J 


Storage—Household Effects—Military Personnel—Temporary— 
Conditions Beyond Control of Member 


The temporary storage of household effects in connection with shipment from 
nontemporary storage to the home or place of residence selected by a member 
of the uniformed service upon retirement, which under paragraph 8260-3, Joint 
Travel Regulations, is precluded on the basis there is no need for temporary 
storage, the member having 1 year to select a home following retirement 
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ordinarily will be prepared when requesting shipment from nontemporary stor- 
age to accept the goods on arrival, may be authorized when circumstances beyond 
the control of the member arise after shipment from nontemporary storage 
necessitate temporary storage at destination, and paragraph 8260-3 amended 
accordingly, the purpose of the regulation, implementing 37 U.S.C. 404(a), 
being to authorize at Government expense the transportation of household 
effects to the place where the member goes to reside following retirement. 


To the Secretary of the Navy, June 23, 1964: 


Reference is made to letter dated May 4, 1964, from the Under 
Secretary of the Navy, requesting decision as to whether paragraph 
8260-3, Joint Travel Regulations, may be amended to authorize tem- 
porary storage of household goods in connection with shipment from 
nontemporary storage to home or place selected by the member. The 
request was assigned Control No. 64-15 by the Per Diem, Travel and 
Transportation Allowance Committee. 

In the letter from the Under Secretary it is stated that the current 
provisions of paragraph 8260-3, Joint Travel Regulations, which 
preclude temporary storage of household goods in connection with 
shipment from nontemporary storage to home or place selected by the 
member, often result in financial hardship to retired members, and 
that, normally, temporary storage in connection with such shipments 
is not necessary since upon retirement a member is entitled to non- 
temporary storage for 1 year, and arrangements have been made for 
acceptance of household goods upon arrival at destination. However, 
despite pre-move planning, it is said that circumstances beyond con- 
trol of the member do arise after shipment which necessitate tempo- 
rary storage at destination, and under the current regulations the 
cost of such temporary storage must be borne by the member. 

The Under Secretary gives the following examples of situations in 
which temporary storage is necessary: (a) arrival of shipment prior 
to prearranged delivery date and quarters are not available; (b) un- 
foreseen delays in completing negotiations for lease or purchase of 
residence; (c) destruction of residence by fire; and (d) serious illness 
of the member or dependent. 

In order to alleviate the problem the Under Secretary says it has 
been recommended that the Joint Travel Regulations be amended 
substantially as provided in a draft which he enclosed with his letter 
and which reads as follows: 


Par. 8260-3 Revised 


3.—STORAGE. A member or a dependent who is entitled to shipment of 
household goods to a home of selection or to some other place under the con- 
ditions outlined in subpars. 1 and 8 will be entitled to nontemporary storage 
of all or any portion of such household goods in accordance with par. 8101 for 
a period not to exceed 1 year from the date of termination of active duty. 
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Temporary storage in connection with a shipment from nontemporary storage 
to the home or othér place selected by the member of his dependent under 
subpars. 1 or 8 is not authorized except: 

1. when necessary because of conditions beyond control of the member, or 
dependent if applicable; and 

2. such conditions arise after shipment from nontemporary storage; and 

3. temporary storage is authorized or approved by the transportation officer 
or such other officer as the service concerned may designate. 

That portion (if any) of a member’s household goods which is not placed in 
nontemporary storage in accordance with this subparagraph may be placed in 
temporary storage in accordahce with par. 8100 in conjunction with the shipment 
of such goods to the home or other place selected by the member or his dependent 
under subpars. 1 or 8. 


The pertinent statute, 37 U.S.C. 404(a), provides that, under regu- 
lations prescribed by the Secretaries concerned, a member is entitled to 
travel and transportation allowances for travel under orders to his 
home upon retirement with pay. In such cases the member is permit- 
ted under subsection (c) of that section to select his home for the 
purposes of travel and transportation allowances authorized in sub- 
section (a). 

Sections 406 (b) and (c) provide that in connection with a change of 
station members of the uniformed services shall be entitled to transpor- 
tation, including temporary storage of baggage and household effects 
under such regulations as may be prescribed by the Secretaries. Sec- 
tion 406(d) provides for nontemporary storage of baggage and house- 
hold effects in Government facilities, or in commercial facilities when 
more economical to the Government, with the further provision that 
in no instance shall the weight stored plus the weight transported in 
connection with a change of station exceed the maximum weight limita- 
tion fixed by regulations promulgated by the respective Secretaries 
where not otherwise fixed by law. A further limitation is that non- 
temporary storage of baggage and of household effects shall not be 
authorized for a period longer than 1 year from the date the member 
concerned is separated from the service, except that a longer period 
may be authorized by regulations promulgated by the Secretaries 
where a member is confined in a hospital or in its vicinity undergoing 
medical treatment on date of separation. Also separate provision 
is made in subsection 406(g) for promulgation by the Secretaries of 
uniform regulations concerning the travel of dependents and the trans- 
portation of baggage and household effects to the home selected by the 
member under section 404(c). Such regulations are contained in para- 
graph 8260 of the Joint Travel Regulations. 

It is a well-established rule that temporary storage, as in the case 
of packing and crating, should be furnished only when necessary as 
an incident to a shipment currently in process or in immediate pros- 
pect. 32 Comp. Gen. 410. Also we have recognized that the statute 
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provides for nontemporary storage of baggage and household goods 
independently of transportation of such goods. B-142462, May 6, 
1960. Paragraph 8100-4 provides for temporary storage in connec- 
tion with shipment from nontemporary storage to destination unless 
otherwise specifically prohibited under the regulations. Such pro- 
hibition is contained in paragraph 8260-3 of the regulations, pre- 
sumably because it was considered there was no need for temporary 
storage subsequent to nontemporary storage since the member has 1 
year to select a home following retirement and ordinarily will be 
prepared, when he requests shipment from nontemporary storage, to 
accept the goods upon arrival. 

However, in view of the representations made in the Under Secre- 
tary’s letter that, despite pre-move planning, circumstances beyond 
control of the member do arise after shipment from nontemporary 
storage which necessitate temporary storage at destination, and since 
the purpose of the statute and regulations is to authorize transporta- 
tion at Government expense for a member, his dependents, and house- 
hold effects to the place where he goes to reside following retirement 
(36 Comp. Gen. 774) it appears that the provisions of the applicable 
law are sufficiently broad to provide for temporary storage under the 
limitations proposed in such cases as an incidence of transportation. 
Accordingly our Office has no objection to the proposed revision of 
the regulations. 


[ B-135771, B-150972 J 


Pay—Retired—Fleet Reservists—Service Credits—Constructive 
Service 


The constructive service credit for minority and short-term enlistments pre- 
seribed by section 202 of the Naval Reserve Act of 1938 (10 U.S.C. 6830(d) ) 
having been authorized for all purposes of the act, constructive time may be 
counted for percentage multiple purposes in computing retired pay under 10 
U.S.C. 6151(c) for members advanced on the retired list under 10 U.S.C. 6151(a) 
to the highest temporary officer grade satisfactorily held, one of the purposes of 
the act being to provide a formula for the determination of the proper per- 
centage multiple factor; therefore, a member who upon transfer from the Fleet 
Reserve to the retired list on September 1, 1958 and advancement to commis- 
sioned grade under 10 U.S.C. 6151(a) had 20 years, 3 months and 15 days of 
active service and 3 months and 1 day of constructive time in a completed 
minority enlistment, a total of 20 years, 6 months and 16 days, is entitled to 
have his service counted as 21 years for percentage multiple purposes in com- 
puting retired pay under 10 U.S.C. 6151(c). B-—150972, June 21, 1953, modified. 


To Commander M. L. Conner, Department of the Navy, June 25, 
1964: 


Reference is made to your request, forwarded under Department of 
Defense Military Pay and Allowance Committee Submission No. DO- 
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N-760, for decision as to whether constructive service credited under 
section 202 of the Naval Reserve Act of 1938, approved June 25, 1938, 
Ch. 690, 52 Stat. 1178, or 10 U.S.C. 6330(d) may be counted for per- 
centage multiple purposes in computing retired pay under 10 U.S.C. 
6151(c). 

You cite the cases of Lieutenant (jg) Henry E. Smith, USN, re- 
tired, which was considered in 38 Comp. Gen. 110, and Lieutenant 
(jg) Charles R. Blanchard, USN, retired, which was considered in 
B-150972, June 21, 1963. 

In 38 Comp. Gen. 110 we held that a member transferred from the 
Fleet Reserve to the retired list on November 1, 1956, and advanced to 
commissioned grade pursuant to 10 U.S.C. 6151, was entitled, in deter- 
mining the multiplier factor to be used in computing his retired pay, 
to count the same number of years of “active service,” including con- 
structive time, which was then “creditable” in computing his retainer 
pay. Although at the time of retirement Lieutenant Smith was re- 
ceiving retainer pay computed under section 511(b) of the Career 
Compensation Act of 1949, approved October 12, 1949, Ch. 681, 63 Stat. 
829, 87 U.S.C. 311(b) at 214 percent of the pay of his grade mul- 
tiplied by his years of actual active service (not including constructive 
time), his basic entitlement to retainer pay was under section 204 
of the Naval Reserve Act of 1938, as amended, now codified in 10 
U.S.C. 6330. Since section 202 of the 1938 act authorized counting 
constructive time in minority and short-term enlistments as “active 
service” for all purposes of that act, and it appears that providing 
the formula for determination of the proper percentage multiple 
factor was one of the purposes of that act, Lieutenant Smith was 
entitled to count his constructive time. This authorization for count- 
ing constructive time is now codified in 10 U.S.C. 6330(d). The fact 
that Lieutenant Smith was receiving retainer pay computed under 
section 511 of the Career Compensation Act of 1949, 37 U.S.C. 311, 
did not affect his basic right to count constructive time in short-term 
enlistments as “active service” under the Naval Reserve Act. At the 
time of his transfer from the Fleet Reserve to the retired list, 
November 1, 1956, the applicable provisions of the Naval Reserve Act 
had been repealed by section 53 of the act of August 10, 1956, Ch. 
1041, 70A Stat. 641, 669. The only statutory provision under which 
he could then be transferred was contained in 10 U.S.C. 6331, which 
authorized transfer to the retired list upon completion of 30 years 
of service, including the years of service credited to him upon his 
transfer to the Fleet Reserve, and the only authority for his advance- 
ment in grade on the retired list was 10 U.S.C. 6151. Accordingly, we 
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held that constructive time in short-time enlistments is creditable in 
determining the percentage multiple to be used in computing retired 
pay under 10 U.S.C. 6151(c). 

In our decision of June 21, 1963, B-150972, we denied the claim of 
Lieutenant Blanchard for adjustment in retired pay from date of 
retirement, September 1, 1958, on the basis of the provisions of section 
511 of the Career Compensation Act, which we interpreted as being the 
foundation for his claim. On reconsideration we find that the facts 
in Lieutenant Blanchard’s case are similar to those in the case of Lieu- 
tenant Smith and, therefore, his rights are governed by the same pro- 
visions of law. Upon Lieutenant Blanchard’s transfer from the Fleet 
Reserve to the retired list on September 1, 1958, and advancement to 
commissioned grade under 10 U.S.C. 6151(a), he became entitled to 
retired pay computed under subsection (c) at 214 percent of the pay 
of a lieutenant (jg) with over 18 cumulative years of service for basic 
pay purposes multiplied by 21 years of “active service” representing 
20 years, 3 months and 15 days of actual service, plus 3 months and 1 
day of constructive time in completed minority enlistment, totaling 
20 years, 6 months and 16 days, counted as 21 years for percentage 
multiple purposes. 

That portion of our decision of June 21, 1963, B-150972, which 


denied Lieutenant Blanchard’s claim for adjustment in retired pay is 
modified accordingly. Instructions are being issued to our Claims 
Division to allow the claim previously presented to our Office covering 
such adjustment for the period September 1, 1958, to June 30, 1960, if 
otherwise proper. A copy of this letter is being forwarded to Lieu- 
tenant Blanchard. Modification of 38 Comp. Gen. 110 was not 
intended. 


[ B-153460 J 


Housing—Mortgages—Insurance—Losses Guaranteed by Defense 
Department 


The losses incurred by the Federal Housing Administration (FHA) in the sale 
of properties acquired by default on mortgage loans insured pursuant to section 
809 of the National Housing Act, as amended, 12 U.S.C. 1748h-1, and covering 
housing constructed for civilian employees or contractors of the Department of 
Defense at research or development installations, the Secretary of Defense guar- 
anteeing the Armed Services Housing Insurance Fund from losses under section 
809, are not required to be reimbursed to the Fund on the basis of each individual 
property, but on the basis of a net loss to the Fund after including the amount of 
the insurance premiums, otherwise FHA would receive mortgage insurance pre- 
miums without incurring any risk of loss, and the “Memorandum of Agreement” 
providing for annual certification to the military of the losses incurred on insured 
mortgage loans and reimbursement of the Fund by the military on a case-by-case 
basis, as distinguished from a net loss basis, may be amended accordingly. 
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To the Secretary of the Air Force, June 25, 1964: 


By letter of February 6, 1964, the Assistant Secretary of the Air 
Force requested a decision concerning the propriety of the Air Force’s 
reimbursing the Federal Housing Administration (FHA), for certain 
mortgage insurance losses. 

Section 809 of the National Housing Act, as amended, 12 U.S.C. 
1748h-1, provides for FHA mortgage insurance in connection with 
the construction of housing for essential civilian employees at a re- 
search or development installation of one of the military departments 
or a contractor thereof. Section 809(b), 12 U.S.C. 1748h-1(b), pro- 
vides that: 


No mortgage shall be insured under this section unless the Secretary [of 
Defense] or his designee shall have certified to the [FHA] Commissioner that 
the housing is necessary to provide adequate housing for such civilians employed 
in connection with such a research or development installation and that there is 
no present intention to substantially curtail the number of such civilian person- 
nel assigned or to be assigned to such installation. Such certification shall be 
conclusive evidence to the Commissioner of the need for such housing but if the 
Commissioner determines that insurance of mortgages on such housing is not 
an acceptable risk, he may require the Secretary to guarantee the Armed Services 
Housing Mortgage Insurance Fund from loss with respect to mortgages insured 
pursuant to this section. There are authorized to be appropriated such sums as 
may be necessary to provide for payment to meet losses arising from such 
guaranty. 


The Assistant Secretary states that during fiscal years 1962 and 1963 
FHA sold 42 properties it had acquired by default on mortgage loans 
insured pursuant to section 809 ; and it claims losses of $108,770.59 with 
respect to these properties and has requested payment from the Air 
Force of this amount. The Assistant Secretary is of the view that 
section 809(b) does not require reimbursement of the Armed Services 
Housing Mortgage Insurance Fund (Fund) for a loss on each indi- 
vidual property (i.e., a case-by-case basis) but only for a net loss to the 
Fund with respect to all guaranteed mortgages insured under section 
809. 

The Assistant Secretary advises that : 

The purpose of the statute is to provide FHA mortgage insurance so as to 
facilitate the construction of homes to be owned by essential civilian employees 
of the Armed Services or of contractors thereof, at research or development 
installations. Because the insurance of mortgages under section 809 are not 
subject to the usual FHA determination of economic soundness, the act provides 
that the FHA Commissioner may in certain cases require the Secretary of 
Defense to guarantee the Armed Services housing mortgage insurance fund from 
loss with respect to housing insured under the Act. DOD Directive 4165.27 and 
Memorandum of Agreement dated July 17, 1956 between the Federal Housing 


Commissioner and the Assistant Secretary of Defense (P&I), copy attached, 
were issued to implement the statute. 


The Assistant Secretary states that under section 803(c) of the 
National Housing Act, 12 U.S.C. 1748b(c), made applicable to mort- 
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gages insured under section 809, the Commissioner of FHA is author- 
ized to fix a premium charge for the insurance of mortgages under the 
latter section. He points out that section 809 speaks of guaranteeing 
the “Armed Services Housing Mortgage Insurance Fund from loss.” 
He states that if the Air Force were to reimburse FHA on each indi- 
vidual property loss, FHA would receive mortgage insurance pre- 
miums without incurring any risk of loss. The Assistant Secretary 
refers to portions of the legislative history of section 809 and in light 
of this history states that your Department has concluded that the 
statute does not require reimbursement for loss on each individual 
property but only for a net loss to the Fund with respect to mortgages 
insured under the section in question. 

Shortly after the enactment of section 809 into law the Department 
of Defense and the Federal Housing Administration entered into a 
“Memorandum of Agreement”, dated July 17, 1956, for the purpose 
of providing the family housing authorized by section 809. Article 
VI of the Agreement provides for the annual certification to the Mili- 
tary of the losses incurred on insured mortgage loans and the request 
for payment thereof. FHA advises that its request for reimbursement 
on a case-by-case basis is based primarily on the Agreement, and that 
the Agreement was entered into on the basis that section 809 was 
interpreted to mean reimbursement on a case-by-case basis. 

It is not clear from the language of section 809(b) or the legislative 
history of that section, whether it was intended that the Armed Serv- 
ices Housing Mortgage Insurance Fund be reimbursed on a case-by- 
case basis for each loss sustained on a guaranteed mortgage loan in- 
sured under section 809 or on the basis of net loss to the Fund with 
respect to guaranteed mortgage loans insured under the section. 
However, we have considerable doubt that the Congress intended the 
FHA should be paid premiums by the mortgagee for the insurance of 
section 809 mortgages and also be reimbursed by the Department of 
Defense—incident to its guarantee—on each individual loss. As in- 
dicated in the Assistant Secretary’s letter, to so hold would result in 
FHA receiving section 809 mortgage insurance premiums without in- 
curring any risk of loss. We are not aware of any reason why the 
Congress would intend such a result. 

Accordingly, we agree with the Assistant Secretary that the loss con- 
templated by section 809 with respect to section 809 mortgages is the 
net loss to the Fund after including the amount of insurance premiums 
received by FHA (and covered into the Fund) on section 809 mortgage 
loans. Therefore, it is our view that section 809 does not require 
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reimbursement for loss on each individual property but only for a net 
loss to the Fund with respect to mortgage loans guaranteed by the 
Department of Defense pursuant to section 809. 

In light of the foregoing it is our opinion that the provisions of the 
“Memorandum of Agreement” providing for reimbursement to the 
Fund by the Military on a case-by-case basis, as distinguished from 
a net loss basis, are not in accordance with the intent of section 809. 
Therefore, and since no vested rights of the Government are being 
waived, the “Agreement” should be amended in accordance with the 
views expressed herein, the amendment to be effective as of July 17, 
1956. 


[ B-153593 J 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Active Duty Recall 


While an Air Force officer who, after mandatory retirement on June 1, 1963, 
as a brigadier general under 10 U.S.C. 8921, served on active duty in the tem- 
porary grade of major general for one month and was then released from such 
duty on October 31, 1963, and advanced on the retired list to major general, comes 
within the additional retired pay provisions of section 5(a) of the Uniformed 
Services Pay Act of 1963, effective October 1, 1963, as a member entitled to 
retired pay after March 31, 1963, he does not meet either the 2 years’ continuous 
service requirement under the higher rates following recall under footnote 1 of 
10 U.S.C. 1402(a), as amended, in 1963, or the 1-year continuous active duty 
requirement under section 5(7) of the 1963 act, and, therefore, the member’s 
retired pay is for computation on November 1, 1963, on the basis of the rates 
prescribed for a major general under the law in effect before the Uniformed 
Services Pay Act of 1963. 


To Major J. H. Webb, Department of the Air Force, June 30, 1964: 


Further reference is made to your letter of January 27, 1964, trans- 
mitted here by letter of the Office of Directorate of Accounting and 
Finance, Department of the Air Force, dated February 25, 1964 (Air 
Force Request No. 747), requesting an advance decision as to the 
propriety of payment on a voucher in the amount of $52.50 issued in 
favor of Major General Edward G. Lansdale, 2534A, retired. This 
payment represents the difference in the retired pay of a major gen- 
eral computed on the basis of the rates prescribed by the act of May 20, 
1958, Public Law 85-422, 72 Stat. 122, 37 U.S.C. 232, effective June 1, 
1958, and the rates prescribed by the Uniformed Services Pay Act 
of 1963, approved October 2, 1963, Public Law 88-132, 77 Stat. 210, 
37 U.S.C. 203, effective October 1, 1963, for the month of November 
1963. 

Department of the Air Force orders of May 20, 1963, show that 
General Lansdale was mandatorily retired as a brigadier general, 
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under the provisions of 10 U.S.C. 8921, on June 1, 1963. You report 
that at the time of retirement he had completed 20 years, 4 months and 
15 days of active service, 28 years, 3 months and 24 days’ service for 
basic pay purposes and 30 years and 1 month of service for compulsory 
retirement purposes computed under the provisions of 10 U.S.C. 
8927 (a). 

It appears that General Lansdale was ordered to extended active 
duty (voluntary) as a retired member of the Regular Air Force, under 
the provisions of 10 U.S.C. 8504(a), and appointed to the temporary 
grade of major general, effective June 1, 1963. He was released from 
active duty at that grade on October 31, 1963, and reverted to his 
retired status. Of this period of active duty only 1 month (October 
1963) was covered by the higher basic pay rates authorized by Public 
Law 88-132. Upon release from active duty he was advanced on the 
Regular Air Force retired list to the grade of major general. At the 
time of his retirement on June 1, 1963, General Lansdale also was 
serving in the temporary grade of major general but he had less than 
6 months’ service in that grade. You state that the officer’s retired 
pay was recomputed, effective November 1, 1963, based on the grade 
of major general, using the basic pay rates prescribed by Public Law 
85-422. 

Section 5(a) of Public Law 88-132, 10 U.S.C. 1402 note, provides 
in pertinent part, as follows: 

Sec. 5. (a) Except as provided in section 1402 of title 10, United States Code, 
the changes made by this Act. in the rates of basic pay of members of the uni- 
formed services do not increase the retired pay or retainer pay to which a mem- 
ber or former member of the uniformed services was entitled on the day before 
the effective date of this Act. However, except for a member covered by section 
6331 of title 10, United States Code, who became entitled to retainer pay before 
April 1, 19638, and subject to subsection (j) of this section, a member or former 
member of a uniformed service who became entitled to retired pay or retainer 
pay after March 31, 1963, but before the effective date of this Act, is entitled— 

(1) to have the retired pay or retainer pay to which he was entitled on the 


day before the effective date of this Act recomputed under the rates of basic 
pay prescribed by section 2 of this Act; * * *. 


While it appears that General Lansdale became entitled to retired 
pay after March 31, 1963, within the meaning of the above-quoted 
provisions of law (Cf. 38 Comp. Gen. 843, 847), such statutory pro- 
visions do not authorize payment of the amount claimed since re- 
computation of his retired pay could be made only on the basis of the 
retired pay of a brigadier general to which he became entitled on 
June 1, 1963. 

Prior to the enactment of Public Law 88-132, 10 U.S.C. 1402(a) pro- 
vided that a member of an Armed Force-who has been retired and who 
thereafter serves on active duty is entitled, upon release from that 
duty, to “recompute” his retired pay in accordance with the formula 
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therein stated. Such formula provided that retired pay shall be com- 
puted on the basis of the monthly basic pay of the grade in which the 
member concerned would be eligible to retire if he were retiring upon 
that release from active duty, multiplied by 214 percent of the sum of 
(1) the years of service that may be credited to him in computing his 
retired pay and (2) his years of active service after retirement. In 
determining the percentage factor for use in this formula, it was fur- 
ther provided in footnote 1 to section 1402(a) that a part of a year that 
is 6 months or more shall be credited as a whole year, and a part of a 
year that is less than 6 months shall be disregarded. There was no 
prescribed time during which the officer was required to serve in his 
recalled status, before a recomputation of his retired pay was permit- 
ted. 

Section 5(7) (1) of Public Law 88-132 amended 10 U.S.C. 1402(a) 
by substituting a new footnote 1 providing that in the case where a 
retired officer is recalled to active duty he may recompute his retired 
pay under the higher rates which may be in effect when he leaves active 
service only if he has served on active duty for 2 years under the 
higher rates. Otherwise, his retired pay is to be computed under the 
rates of basic pay which were used in computing his retired pay when 
he entered on that active duty. 

In the circumstances, we concur with the administrative view that 
General Lansdale became entitled to retired pay on November 1, 1963, 
computed under the rates of basic pay prescribed by Public Law 85- 
422 for a major general with his service for basic pay purposes, 
$1,012.50 per month. We perceive no reason why any additional retired 
pay (under the higher rates of basic pay authorized by Public Law 
88-132) should be paid incident to his service performed after May 
31, 1963, since he did not meet either the requirement of 2 years’ con- 
tinuous entitlement to basic pay under the higher rates following recall 
to active service as set out in footnote 1 to 10 U.S.C. 1402(a), as 
amended by Public Law 88-132, or the requirement of 1 year of con- 
tinuous active duty following recall prescribed by paragraph (2) of 
section 1402(a) as added by section 5(7) of the 1963 law. 

Accordingly, payment on the voucher submitted is not authorized 
and such voucher will be retained here. 


[B-153633] 


Orders—Amendment—Effective Date—Notice 


When temporary duty orders, which specify that a member of the uniformed 
services is not to report to the new station. prior to a particular date, are 
directed to be modified because the member for personal reasons has arrived 
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at the temporary duty station in advance of the reporting date but the member 
does not receive notice of the change until sometime after the repsonsible officer 
at the station received the modification directive, the orders may not be regarded 
as effectively amended until the member receives notice of the amendment chang- 
ing the early reporting restriction in the original orders and, therefore, the 
member may only be paid per diem for temporary duty from the date of notice 
of the amended orders. 


To Lieutenant Colonel S. F. Leader, United States Marine Corps, 
June 30, 1964 


By second indorsement dated May 13, 1964, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
February 26, 1964, requesting an advance decision as to the legality 
of paying per diem to Robert J. Wynn, staff sergeant, U.S. Marine 
Corps, for the period from October 22 to November 1, 1963, under the 
circumstances presented. The request has been assigned PDTATAC 
Control No. 64-14. 

By paragraph 1, Special Order No. 371-63, Headquarters, Marine 
Corps Schools, Quantico, Virginia, dated August 30, 1963, Sergeant 
Wynn was transferred on a permanent change of station to Marine 
Corps Base, Camp Pendleton, California, for temporary duty in con- 
nection with processing and for further transfer with the December 
1963 Replacement Battalion, for duty as a replacement with the First 
Marine Aircraft Wing, Aircraft Fleet Marine Force Pacific. The 
member was authorized 30 days’ delay chargeable as leave and 15 days’ 
proceed and travel time for travel by privately owned conveyance and 
he was directed to report at his temporary duty station by 2400, Novem- 
ber 18, 1963, but not prior to November 16, 1963. Memorandum in- 
dorsement dated October 10, 1963, states that the member reported 
at Camp Pendleton on October 10, 1963. Since Sergeant Wynn re- 
ported earlier than directed in his orders, it appears that the tem- 
porary duty station requested advice from Marine Corps Headquar- 
ters. By message of October 22, 1963, the Commandant of the Marine 
Corps directed that he be assigned to the November Replacement 
Draft and that other provisions of his orders remained in effect. Pur- 
suant thereto indorsements dated October 28, 1963, were issued to the 
member’s orders providing that in accordance with the message from 
the Commandant of the Marine Corps, dated October 22, 1963, his 
basic orders were thereby modified to assign him to the November 1963 
Replacement Draft in lieu of the December 1963 Replacement Draft 
for temporary duty and processing for transfer to the First Marine 
Air Wing, and that on November 2, 1963, he would embark at San 
Diego, California, and depart for duty with the November 1963 Re- 
placement Draft. Government quarters and messing facilities were 
available and utilized by the member at Camp Pendleton. The record 
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shows further that he reported at his permanent duty station on 
November 20, 1963. 

In a letter dated January 13, 1964, you requested instructions from 
the Commandant of the Marine Corps stating that in view of the 
provisions of paragraph 3050-1 of the Joint Travel Regulations doubt 
arises as to whether per diem should be paid for the entire period the 
member was at Camp Pendleton, since he was performing duties of 
an official nature even though he reported prior to the date specified 
in his orders, or whether per diem should commence October 22, the 
date the modification of his orders was directed, or should no per diem 
be paid for the entire period of his stay at Camp Pendleton, since 
the early reporting was for personal reasons. In his reply dated 
January 27, 1964, the Commandant expressed the opinion that Ser- 
geant Wynn was not entitled to per diem for the period October 11 
through November 1, 1963, while he was at Camp Pendleton, since 
his orders directed that he report not prior to November 16, 1963. 

In your request for advance decision dated February 26, 1964, you 
express the belief that the member was entitled to per diem for the 
period October 22 to November 1, 1963, for the reason that the mes- 
sage from the Commandant of the Marine Corps dated October 22, 
1963, voided the date fixed as the earliest reporting date in the orig- 
inal orders and the member was required to perform certain duties 
to make the November draft. By first indorsement dated March 16, 
1964, the Commandant of the Marine Corps quoted the message dated 
October 22, 1963, and stated that the restrictive reporting requirement 
in the orders of August 30, 1963, was not modified and therefore indi- 
cated the opinion that entitlement to per diem did not begin until 
the member was in fact ordered on the next leg of his journey. In 
the second indorsement by the Per Diem, Travel and Transportation 
Allowance Committee reference is made to our decision, B-128835, 
dated September 4, 1956, and the view is expressed that under the 
principles of that decision the member would be entitled to per diem 
for the number of days he was at the temporary duty station, not to 
exceed the amount that he would have been entitled to had he reported 
on November 16, 1963, as directed in the original orders. The com- 
mittee stated further that had the member reported on November 16 
he would have departed the temporary duty station with the Decem- 
ber Replacement Draft on December 2, 1963. 

Paragraph 3050-1 of the Joint Travel Regulations provides in perti- 
nent part that members shall be deemed to be in a travel status while 
performing travel away from their permanent duty station, upon 
public business, pursuant to competent travel orders, including neces- 
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sary delay en route incident to mode of travel and periods of necessary 
temporary or additional duty. 

We held in decision B-128835, dated September 4, 1956, that unless 
orders which direct a member to report to a port of.embarkation for 
processing and further transfer to his new duty station, and which au- 
thorize leave to be taken prior to reporting at such intermediate station, 
fix a date of reporting to coincide with transportation to be available 
at a particular time in order to avoid unnecessary delay while awaiting 
transportation, it cannot be said that unnecessary time was spent 
awaiting transportation because of reporting before expiration of leave 
if the member was furnished the first available transportation after 
reporting. However, the orders there involved did not contain any 
restriction on reporting at the intermediate station prior to a specified 
date and therefore the decision is not controlling here. When a mem- 
ber is granted a leave of absence prior to reporting to a temporary 
duty station for the performance of duty during a fixed period, a re- 
striction properly may be placed in his orders providing that he shall 
not report at such station prior to a specified date corresponding with 
the duty to be performed. If the member then decides not to use the 
leave authorized and reports at the temporary duty station prior to the 
date specified, he is not entitled to per diem, in the absence of a modi- 
fication of his orders, for the period prior to the earliest date he was 
authorized to report at such station since he did not report there pur- 
suant to orders of competent authority. 

In this case it is apparent that the limitation in the original orders 
of August 30, 1963, requiring the member to report at Camp Pendleton 
not prior to November 16, 1963, for temporary duty in connection with 
processing and further transfer with the December Replacement Draft, 
was fixed on the basis of the expected time that would be required in 
order to depart that temporary duty station with the December Re- 
placement Draft on December 2, 1963. In view thereof Sergeant 
Wynn is not entitled to per diem from October 11, 1963, the day subse- 
quent to the date he reported at Camp Pendleton under the original 
orders, inasmuch as the early reporting was for personal reasons. The 
message from the Commandant of the Marine Corps dated October 22, 
1963, was not addressed to Wynn, but to the responsible officer at Camp 
Pendleton, and directed the modification of the original orders of 
August 30, 1963, ‘to provide for the member’s assignment to the No- 
vember 1963 Replacement Draft. 

As a general rule an order, individual in its operation, does not 
become effective until delivered to the person concerned, unless he had 
prior knowledge of the contents of the order or was responsible for any 
delay in its delivery. See 27 Comp. Gen. 176 and B-147387, dated 
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October 23, 1961. See, also, paragraph 5002-2, Marine Corps Person- 
nel Manual. Since the message from the Commandant of the Marine 
Corps, dated October 22, 1963, was not addressed to Sergeant Wynn, 
and the memorandum indorsement of October 28, 1963, appears to 
have been the first order received by him notifying him of the change 
in his basic orders and assigning him to temporary duty incident to 
such change, it is our view that the October 28 amendment in effect 
superseded the early reporting restriction in his orders. Therefore, 
he may be considered as performing necessary temporary duty pursu- 
ant to competent orders within the meaning of paragraph 3050-1 of 
the Joint Travel Regulations from October 28, 1963, and he is entitled 
to per diem for the period October 28 to November 1, 1963. Accord- 
ingly, if the submitted voucher, which is returned herewith, is cor- 
rected to show the period involved to be from October 28 to November 
1, 1963, payment thereon is authorized, if otherwise correct. 


[ B-154129 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Reserve Membership—Same as Temporary Regular 
Rank in Which Retired 


The fact that an Air Force officer when retired from active duty for physical dis- 
ability under sections 402 and 409 of the Career Compensation Act of 1949 in his 
temporary grade of lieutenant colonel held the same rank in the Air Force Re- 
serve and qualified for retirement as a Reserve officer for years of service pur- 
suant to 10 U.S.C. 8911, with entitlement under the authority of 10 U.S.C. 1401 
to be paid retired pay under the most favorable formula, does not exempt the 
officer from the dual compensation restrictions of section 212 of the Economy 
Act (5 U.S.C. 59a), the officer having been retired while serving on active duty 
as a temporary and not as a Reserve officer, and the computation of the officer’s 
retired pay on the basis of his Reserve status resulting in less retired pay, there is 
no reason for recomputing his retired pay, and 5 U.S.C. 30r(c) exempting Reserve 
officers from the dual compensation restrictions of the Economy Act is not for 
application. 


To Major J. H. Webb, Department of the Air Force, June 30, 1964: 


Further reference is made to your letter of April 21, 1964, requesting 
an advance decision as to the propriety of payment of a voucher in the 
amount of $596.42, in favor of Lieutenant Colonel Paul T. Hanlon, 
USAF, retired, representing retired pay withheld from him during a 
period of civilian employment by the Government from October 1, 
1962, through November 26, 1962, pursuant to the dual compensation 
restrictions of section 212 of the Economy Act of June 30, 1932, Ch. 
314, 47 Stat. 406, as amended, 5 U.S.C. 59a. Your letter was for- 
warded here by letter dated May 6, 1964, from the Directorate of 
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Accounting and Finance and has been assigned Air Force Request 
No. DO-AF-767 by the Department of Defense Military Pay and 
Allowance Committee. 

Section 59a, 5 U.S. Code, provides as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government * * * shall be entitled, 
during the period of such incumbency, to retired pay from the United States for 
or on account of services as a commissioned officer in any of the services men- 
tioned in title 37, at a rate in excess of an amount which when combined with the 


annual rate of compensation from such civilian office or position, makes the total 
rate from both sources more than $10,000 * * *. 


It is reported that Colonel Hanlon was promoted to lieutenant 
colonel, Air Force Reserve, on August 2, 1947, and subsequently ac- 
cepted an indefinite term appointment as lieutenant colonel, Air Force 
Reserve, on December 4, 1952, under the provisions of the Armed 
Forces Reserve Act of 1952, approved July 9, 1952, Ch. 608, 66 Stat. 
481, 50 U.S.C. 901 note (1952 Ed.). He was promoted to lieutenant 
colonel, Air Force of the United States (temporary), on May 8, 1953, 
under the provisions of section 515 of the Officer Personnel Act of 
1947, Ch. 512, 61 Stat. 906, 10 U.S.C. 506d (1952 Ed.), and served 
on active duty in this temporary grade from May 8, 1953, until re- 
tired on December 31, 1953, under the provisions of sections 402 and 
409 of the Career Compensation Act of 1949, approved October 12, 
1949, Ch. 681, 63 Stat. 816 and 823 (now 10 U.S.C. 1201 and 1372). 

At the time of his retirement he had 28 years, 10 months and 22 
days’ service for basic pay purposes, 11 years’ service in a commis- 
sioned grade, and 29.319 years of service for percentage purposes in 
computing his retired pay. His retired pay is computed at 75 percent 
of his basic pay as authorized by the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942, approved June 16, 1942, Ch. 
413, 56 Stat. 367, 37 U.S.C. 115. While the officer held the same rank 
in the Air Force Reserve it does not appear that he was performing 
active duty as a Reserve officer when he was retired for disability 
under the provisions of sections 402 and 409 of the Career Compensa- 
tion Act of 1949. 

You refer to our decision of June 19, 1963, B—151425, as for possible 
application in this case. The officer involved in that decision was 
also retired for disability (under 10 U.S.C. 1201), while serving as 
a temporary officer, Air Force of the United States without compo- 
nent, and thus was entitled to have his retired pay computed under 
Formula 1 of 10 U.S.C. 1401. Also, he held a Reserve commission 
and at the time of retirement he had more than 21 years of active 
service, at least 10 years of which had been as a commissioned officer, 
and thus, like Colonel Hanlon, was qualified for retirement as a 
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Reserve officer for years of service under 10 U.S.C. 8911 and entitled 
to compute his retired pay under 10 U.S.C. 8991. He had 28 years 
of service (active and inactive) when he retired, and his retired pay 
is being computed on that basis—70 percent (214 times 28) of his 
active duty pay—under the provisions of 10 U.S.C. 8911, 8991 and 
1405, which formula was more favorable to him than Formula 1 of 
10 U.S.C. 1401, since it enabled him to count his inactive service in 
the multiplier factor in coniputing his retired pay. Under 10 U.S.C. 
1401, an officer is entitled to be paid retired pay under one of the 
formulas there prescribed or “the applicable formula that is most 
favorable to him” if entitled to retired pay under any other provision 
of law.. Since the retired pay paid to the officer involved in our de- 
cision of June 19, 1963, accrued to him solely by virtue of his status 
as a member of a Reserve component of the Armed Forces, it was 
held that he was entitled to the exemption from the dual compensa- 
tion restrictions of the Economy Act granted to a “Reserve” by section 
29(c) of the act of August 10, 1956, Ch. 1041, 70A Stat. 632, 5 U.S.C. 
30r(c). 

Colonel Hanlon’s retired pay is computed on the basis of the pay 
of a lieutenant colonel because of his service as a temporary officer 
in that grade, at the rate of 75 percent of his basic pay, as authorized 
under sections 402 and 409 of the Career Compensation Act of 1949 
and the fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942. Since computation of his retired pay on the basis of his 
Reserve status under 10 U.S.C. 8911 would result in less retired pay 
in his case, there would be no reason for so recomputing his retired pay. 

In view of the fact that Colonel Hanlon was retired while he was 
serving on active duty as a temporary officer in the Air Force of the 
United States—not as a Reserve officer—and since he is receiving no 
retired pay because of his Reserve status, the provisions of law ex- 
empting Reserve officers from the restrictions of the Economy Act 
are not applicable here and his retired pay was properly reduced by 
the Department of the Air Force. 

Accordingly, payment on the voucher is not authorized and it, to- 
gether with the accompanying letter and enclosures, will be retained 
here. 


[ B-154544 J 


Contracts—Specifications—Qualified Products—Agency Approval 


A bidder who proposes under an invitation issued by a military department to 
use an item that was not qualified by the sole agency designated in the specifica- 
tion to be responsible for approval of qualified products, although it was approved 
by an agency to which manufacturers could communicate for making testing 
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arrangements, may not be regarded as offering an item that meets the qualifica- 
tion requirement of the specifications, and the fact that the particular item based 
on an unauthorized approval was procured under previous invitations cannot 
take the place of an authorized approval by the specified designated agency. 


To the Quartermaster General, United States Marine Corps, June 30, 
1964: 


Reference is made to letter CSG-btv of June 19, 1964, forwarding 
for consideration the protest of The Firestone Tire & Rubber Com- 
pany against the rejection of its low bid submitted under invitation 98 
covering amphibious assault fuel systems and component parts. 

With respect to the items to be procured, the invitation schedule 
stated : 


Attention of Bidders is invited to the applicable drawings of Line Item 21 and 
22 of Table I (Nozzle, Pressure Locking) that must conform to QPL provisions 
of Specification MIL—N-5877A : 

With respect to products requiring qualification, awards will be made only 
for such products that have, prior to time set for opening of bids, been tested 
and qualify for inclusion in the Qualified Products List QPL 5877, whether or 
not such products have actually been so listed by that date. Manufacturers are 
urged to communicate with the Commanding General, Wright Air Development 
Center, Wright-Patterson Air Force Base, Ohio: or with the Bureau of Aeronau- 
tics, Navy Department, Washington, D.C., and arrange to have the products that 
they propose to offer tested for Qualification. If the product bid upon has been 
subjected to the required test and approved for inclusion on the Qualified 
Products List prior to the opening date for bids, bidder shall insert the brand 
or trade name and test number of such product in the blank spaces below: 

Brand Trade Name: 
Manufacturer’s Designation No.: 
Test of Qualification Reference: 


Specification MIL-N-5877A, referred to in the first paragraph in 
the above quotation, was issued in December 1952. The specification 
as then issued provided in section 6.4 as follows: 








Provisions for Qualification tests—In the procurement of products requiring 


qualification, the right is reserved to reject bids on products that have not been 
subjected to the required tests and found satisfactory for inclusion on the Mili- 
tary Qualified Products List. The attention of suppliers is called to this re 
quirement, and manufacturers are urged to communicate with the Commanding 
General, Wright Air Development Center, Wright-Patterson Air Force Base, 
Ohio, or with the Bureau of Aeronautics, Navy Department, Washington 25, 
D.C., the activities responsible for qualifications, with a copy to the other Serv- 
ice, and arrange to have the products that they propose to offer to the Army, 
the Navy, or the Air Force, tested for qualification in order that they may be 
eligible to be awarded contracts or orders for the products covered by this speci- 
fication. Information pertaining to qualification of products covered by this 
specification may be obtained from the above designated activity responsible 
for qualification. 


In October 1958, the specification was amended as follows: 


Page 14, paragraph 6.4 Provisions for Qualification tests: Delete “Command- 
ing General, Wright Air Development Center, Wright-Patterson Air Force Basé, 
Ohio ; or with the Bureau of Aeronautics, Navy Department, Washington 25, D.C., 
the activities responsible for qualification”, and substitute “Bureau of Aeronau- 
nl —- Department, Washington 25, D.C., the activity responsible for qua- 

on.” 
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On July 7, 1961, Aeronautical Systems Division, Air Force System 
Command, United States Air Force, Wright-Patterson Air Force 
Base, Ohio, sent a letter to the J. C. Carter Company stating in 
pertinent part: 

2. Qualification approval of the subject nozzle is granted by this Division to 
The J. C. Carter Company. 

3. The following information is furnished relative to this approval : 

Part Name: Nozzle, Pressure Fuel Servicing, Locking, Type D-1. 
. USAF Type: D-1. 

. Manufacturers P/N: 6409. 

USAF General Specification: N/A. 

USAF Detail Specification : MIL—N-5877A. 

USAF Drawing Nr.: MS29520. 

. Superseded: N/A. 

. Weight: 6.6 pounds. 

Type of Approval: QPL. 

j. Manufacturers Drawing Nr.: 6409. 

k. Conditions of Approval: This approval applies specifically to the assembly 
shown on your drawing Nr. 6409. Henceforth, new qualification tests will be 
required if any changes are made to the approved product or to the method of 
production uuless previous notification has been received through the Aeronau- 
tical Systems Division that such changes have been approved. Qualification of 
the product applies only to the product manufactured at the plant which produces 
the sample tested. 

1. Basis of Approval: This approval is based on J. C. Carter Company test 
report 6409-1Q. 

4. Should this nozzle fail to meet the qualification tests rerun by the Navy 
Bureau of Aeronautics it will be removed from the QPL. 


Despite the approval given by the Aeronautical Systems Division, 
the Carter nozzle has never been listed in the official qualified products 
list, the last issue of which was published in 1957. 

However, The Firestone Tire & Rubber Company in its bid upon 
the subject procurement proposed to use the Carter nozzle. In sup- 
port of its contention that its bid should not be rejected as non- 
responsive it relies upon the cited letter of July 7 and the fact that 
it never has been rescinded and further upon the statement in the 
invitation providing that manufacturers who wish to get their prod- 
ucts qualified may communicate with the Wright Air Development 
Center as an alternative to the Bureau of Aeronautics. In addition, 
it calls attention to the terms of the invitation which provide that, 
in the event of an inconsistency between provisions of the invitation 
for bids, the terms of the schedule shall take precedence over the 
specifications and suggests that since the schedule provided for quali- 
fication approval by either the Air Force or the Navy, whereas the 
specification contemplated approval solely by the Navy, the reliance 
upon the alternative offered by the schedule would supersede the re- 
quirement of the specification. Also, it is pointed out that the Navy 
has bought the Carter nozzle on previous contracts which referred to 
the Carter test report. 


rR meal op 
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We do not find any inconsistency between the invitation schedule 
and the specification MIL-N-5877A with respect to who has respon- 
sibility for qualification of the product involved. The statement in 
the schedule indicates with whom the manufacturers should communi- 
cate to “arrange to have the products that they propose to offer tested 
for Qualification.” This is merely an indication of how to go about 
making arrangements for testing. That statement does not identify 
the activity having the responsibility for qualification. That matter 
is covered by the specification which indicated specifically that the 
Bureau of Aeronautics was the sole office responsible for qualification. 
There is therefore no inconsistency as to which is the qualifying office. 
Accordingly, the order of precedence cited by the protestant is not for 
application. 

Moreover, while the July 7 letter indicates that the nozzle has re- 
ceived qualification approval, it is specific that the approval was 
granted by the Air Force Aeronautical Systems Division. Such Divi- 
sion is clearly not the office authorized under the specification for ap- 
proval of the product. In that connection, we have been furnished 
informally a copy of a TWX from Wright-Patterson Air Force Base 
advising the Marine Corps on June 26, 1964, that “The Bureau of 
Naval Weapons [successor to the Bureau of Aeronautics] is custodian 
of MIL-N-5877A and only the custodian can officially place equip- 
ment on the QPL. * * * however, this action was not taken.” While 
it is indicated in the protest that various organizations in the Navy 
on several occasions since the Air Force qualification in 1961 have pur- 
chased the subject Carter nozzles and have referenced the Carter test 
report in the procurement of the nozzles, the unauthorized treatment 
of the Carter nozzle as part of the qualified products list in previous 
procurements by organizations within the Navy cannot serve to take 
the place of an authorized approval of the Carter nozzle which has 
never been granted by the appropriate Bureau in the Navy. There is 
for consideration also the element that the Navy’s requirements may 
vary from procurement to procurement in accordance with the needs 
of the service and the fact that in one or several procurements it may 
have purchased the nozzle based upon the Carter test report is no 
indication that the product has received over-all qualification. 

The approval of the Carter nozzle by the Air Force Aeronautical 
Systems Division is not sufficient to meet the qualification requirement 
of specification MIL-N-5877A. The bid which offers the Carter 
nozzle is therefore nonresponsive. In this connection see B-143282, 
August 18, 1960. 
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July 1, 1963—June 30, 1964 


ABSENCES. (See Leaves of Absence) 

ADMINISTRATIVE DETERMINATIONS 
Conclusiveness 

Bid data, information, etc. 
Question of whether data and information required to be submitted by 
bidders for Govt. contracts meets data furnishing requirements in invita- 
tion is factual one primarily for determination by procuring agency and 
when good faith explanation is given by procuring agency indicating 
that information meets invitation requirements contrary conclusion 
will not be made 
Dependency determination 

Administrative discontinuance of enlisted member’s class Q allotment 
upon receipt of information of long, unexplained absence of wife, and 
suspension of crediting account with basic allowance for quarters con- 
stituting determination of dependency and relationship under secs. 10 
and 11, Dependents Assistance Act of 1950, as amended, 50 U.S.C. App. 
2210 and 2211, which determination is conclusive and final and not sub- 
ject to review in any court or by any accounting officer of Govt., except 
for fraud or gross negligence, member is not entitled to be credited fol- 
lowing disappearance of wife with basic allowance for quarters on her 
behalf; however, should member subsequently establish by acceptable 
evidence that he had and has dependent wife and should allotment 
for her be reinstated, member would be entitled to retroactive credit for 
quarters allowance 

ADVERTISING 
Multi-year procurements 
Use of multi-year procurement procedure prescribed in par. 1-322, 
Armed Services Procurement Reg., for competitive contracting of known 
requirements, under which contract quantities are budgeted and ac- 
counted for in accordance with program year in which each quantity 
is authorized, no-year funds are used, and reduced unit prices are ob 
tained by eliminating repetitive, substantial start-up costs, does not pre- 
vent competition by small business concerns or violate Small Business 
Act, nothing in procedure restricting placement of contracts with quali- 
fied small business concerns, which should find opportunity to spread 
Start-up costs attractive, does not derogate purposes of advertising 
statutes (10 U.S.C. 2304(a) and 2305), free and open competition being 
obtained for Govt.’s known needs, and does not violate principles of 
fund obligations, statutory time limits on obligation and expenditure of 
funds not applying to no-year funds__________-_____________________ 657 
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AGRICULTURE DEPARTMENT 
Employees 
Inspection and quarantine services 
Sunday work as overtime. (See Compensation, overtime, inspectional 
service employees, excess of workweek requirement) 
Rural Electrification Administration 
Loans to cooperatives 
Central service limitation 
Loan obtained by rural electric cooperative under sec. 4 of Rural 
Electrification Act of 1936, 7 U.S.C. 904, which precludes loans to 
areas receiving “central station service” so that cooperative could furnish 
power to military radar site which was not served by any existing elec- 
tric distribution facilities and which was located 4 miles from nearest 
facilities that were owned by cooperative is loan to area not receiving 
central station service and, therefore, does not violate limitation in 
RE iat cmcannneamnnnnek dna iekeemaen nails eins 
Soil bank 
Regulation propriety 
Agriculture regulation which in effect denies tax liens priority by pre- 
cluding withholding of soil bank payments to satisfy debts of farmer 
participants to other Govt. agencies where farmer has had prior assign- 
ment of payments recorded is proper regulation within broad powers 
and discretion vested in Secretary of Agriculture under Soil Bank Act, 
7 U.S.C. 1801, et seq., to determine amount and conditions of payments to 
carry out purposes of act 
ALLOWANCES 
Family allowances 
Separation. (See Family Allowances, separation) 
Quarters. (See Quarters Allowance) 
Station. (See Station Allowances) 
ANNUAL LEAVE. (See Leaves of Absence, annual) 


APPROPRIATIONS 
Apportionment 
Funds, etc., subject to 
In view of purpose of 1950 amendment to apportionment requirements 
of sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appro- 
priations not specifically excepted, nonadministrative funds of Federal 
Savings and Loan Insurance Corporation must be regarded as subject 
to apportionment, and fact that Corporation has authority to determine 
its necessary expenditures and manner in which they are incurred, 
allowed, and paid does not exclude Corporation from apportionment 
ee NE IO, Ms nan cncicandnec rena keebuetneenewan 
Augmentation 
Official travel reimbursed by private parties 

Travel of customs employees incident to unlading of vessels or vehicles 
at night, on Sunday or on holiday is travel on official business for which 
customs appropriations are available and requiring party-in-interest 
to provide transportation before overtime request is granted would 
in effect be augmentation of appropriation; therefore, plan to require 
owner or agent of vessel or vehicle to furnish transportation is 
not authorized 
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APPROPRIATIONS—Continued 
Availability 
Construction, etc. 
Improvements on leased property 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest 
Service funds available for assessments by governmental units for con- 
struction of sidewalks, curbs, or street paving along boundary of 
Govt-owned property, and, therefore, cost of constructing curbs, gutters 
and sidewalks on leased property by Utah State University, which is 
agency of State of Utah, may be regarded as State assessment and reim- 
bursable under act of Oct. 23, 1962 
Contracts 
Optional work depending on availability. (See Bids, evaluation, 
options, additional amounts, appropriation availability extent) 
Entertainment. (See Entertainment) 
Objects other than as specified 
Related to specified activities 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health 
Service Act, 42 U.S.C. 241 (Supp. IV), for protection and improvement of 
Nation’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301 (h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress___ 
Parking space 
Lease of land for parking lot for privately owned vehicles of personnel 
at Coast Guard base located in area of city where public transportation is 
not adequate and parking space on or off nearby streets is nonexistent 
may not be regarded as essential to operation and maintenance of base 
under 14 U.S.C. 93(j) to justify expenditure of appropriated funds; 
therefore, shortage of parking space and inconvenience are not facts 
alone which would serve as basis for authorizing use of appropriated 
funds to lease space for parking vehicles of Federal employees, and in 
absence of specific authorization appropriated funds may not be used 
i i a Bee eT 
Retired military personnel serving at educational institutions 
When pursuant to’ 10 U.S.C. 3540 retired Regular or Reserve members 
of Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as “National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement may 
not be made to educational institutions for one-half difference between 
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APPROPRIATIONS—Continued 

Availability—Continued 

Retired military personnel serving at educational institutions—Con. 
going rate for high school teachers of these subjects in their localities 
and retired pay of military personnel involved, members so detailed 
or so assigned being on active duty are entitled to active duty pay and 
allowances, and subsidy payments contemplated not being within scope 
of 10 U.S.C. 3540, there is no authority to pay educational institutions 
for teachers’ salaries from appropriated funds__-...-.-------------- 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, 

etc., to other than States) 
Obligation 

Contracts 

Future needs 

Use of multi-year procurement procedure prescribed in par. 1-322, Armed 
Services Procurement Reg., for competitive contracting of known require- 
ments, under which contract quantities are budgeted and accounted for 
in accordance with program year in which each quantity is authorized, 
no-year funds are used, and reduced unit prices are obtained by eliminat- 
ing repetitive, substantial start-up costs, does not prevent competition 
by small business concerns or violate Small Business Act, nothing in 
procedure restricting placement of contracts with qualified small busi- 
hess concerns, which should find opportunity to spread start-up costs 
attractive, does not derogate purposes of advertising statutes (10 U.S.C. 
2304(a) and 2305), free and open competition being obtained for Govt.’s 
known needs, and does not violate principles of fund obligations, statu- 
tory time limits on obligation and expenditure of funds not applying 
to no-year funds 
Veterans Administration 

Ceremonies honoring volunteer workers 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere 
mony at which volunteer workers at outpatient clinics receive awards or 
are honored for services to veteran patients, meals or refreshments 
constituting entertainment for which appropriated funds may not be 
expended absent specific statutory authority, provision in Independent 
Offices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing 
Veterans Admin. to spend $1,000 for official reception and representative 
expenses, if continued in future appropriations could be used to provide 
meals or refreshments at award ceremonies____._-__-..-.---___-_____- 

ATTORNEYS 

Hire 

State agencies 

Approval by United States 

Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Ad- 
ministrator, which memorandums set forth operating rules for program 
so that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys 
is not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed 
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AWARDS 

Suggestions, etc. 

Authority 

Inventions outside position 

Nuclear physics invention which was developed outside normal require- 
ments of duties of position by employee who received award under Title 
X, Classification Act of 1949, which authorizes awards for increased 
efficiency and economy in administration, may not be regarded as con- 
tribution in area of “administration” which pertains to organization, 
methods, procedures and utilization of personnel resulting in savings so 
as to be properly for award under Title X; therefore, if award under 
Title X is set aside, employee may receive beneficial suggestion award 
under Title III, Government Employees’ Incentive Awards Act of 1954_ 

Recording, etc., of Government’s rights 
Govt. when authorized to use invention for which employee had been 
granted and had accepted incentive award under Title III of act of 
Sept. 1, 1954 (5 U.S.C. 2121-2123), acquired rights conferred by law 
that requires no implementation, provisions of 5 U.S.C. 2123(d) being 
self-executing require no license, and rights affecting only Govt. and 
inventor-employee, his heirs, and assigns, no public record other than 
incentive award is necessary to secure Govt.’s rights 

Royalties charged licensees selling to Government 
Rights acquired by Govt. under 5 U.S.C. 2123(d) to use invention free 
of any claim from inventor-employee, his heirs or assigns, do not affect 
agreements between inventor and licensees, and licensee although re- 
quired to pay royalty to inventor for items sold Govt. cannot be required 
to reduce its price to Govt. by amount of royalty, and while inventor 
could grant license exempting items sold to Govt. from royalty, there 
is no legal requirement for him to do so_____-__-__------------------- 

Use by Government 
Upon acceptance of cash incentive award, made under Title III of act 
of Sept. 1, 1954, 5 U.S.C. 2121-2123, by employee for his invention on 
which patent is pending, Govt. pursuant to sec. 304(d) of act, 5 U.S.C. 
2123(d), acquired use of invention in any manner necessary or desirable 
in performance of its authorized functions, and acceptance of award 
constituting agreement which in effect conferred license, Govt. may use 
invention without paying inventor anything beyond award, including 
royalty and, therefore, without incurring any liability Govt. may contract 
with others to manufacture item for its use, and may modify existing 
properties to employ principles of invention 

BIDDERS 

Qualifications 

Administrative determinations 

Subsequent to certificate of competency 

Referral of bidder’s qualifications by contracting officer under par. 
1-705.6(b), Armed Services Procurement Reg., to Small Business Admin. 
for consideration under certificate of competency procedure before 
rejecting bid for lack of responsibility as to capacity or credit does not 
preclude contracting officer after issuance of COC, which is conclusive as 
to bidder's capacity or credit, from considering factors outside scope of 
COC contracting officer's determination to submit question of bidder’s 
responsibility for COC consideration not constituting irrevocable deter- 
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BIDDERS—Continued 


Qualifications—Continued 
Administrative determinations—Continued 
Subsequent to certificate of competency—Continued 
mination that bidder was eligible for award but for factors as to which 
COC would be conclusive; however, determination of nonresponsibility 
outside scope of COC must be supported by substantial evidence of 
lack of integrity, tenacity, or perseverance__.....--..--.------------ 
Delivery capabilities 
Determination under par. 1-904, Armed Services Procurement Reg., of 
nonresponsibility of small business concern, low bidder under invitation, 
on basis of record of substantial delivery delinquencies without referral 
to Small Business Admin. under 15 U.S.C. 687(b) (7) for certification of 
concern’s capacity and credit was unjustified absent finding that de- 
linquency arose out of something other than capacity and credit and, 
therefore, was not within scope of SBA certification and, although cancel- 
lation of award is not required, future awards after rejection of small 
business bid for nonresponsibility without submitting matter to Small 
Business Admin. will be regarded as invalid unless award is required 
without delay, or finding of nonresponsibility is based on substantial 
evidence that situation resulting from factors not included in capacity 
i CE GI: 0 SR ii in ini sch dee ecemsins 
Experience 
Specialized, etc. 
Although contract may be limited to bidders meeting specified qualitative 
and quantitative experience requirements in specialized field where 
bidding conditions so provide and determination has been made that 
interests of Govt. would be served, cancellation of Veterans Admin. 
award for mortuary services because contractor had only 31 months 
of successful operating service under State health and vehicle laws 
therefore not meeting “not less than 3-years” service limitation of invita- 
tion was not required, contractor having successfully performed prior 
year contract was considered qualified and responsible bidder except 
for 3-year service limitation requirement, and strict construction of 
service requirement being unreasonable and restrictive of competition, 
CRROGION BWMrG GOGI OO TOMNNONINE onan on en osc we ccicccctsccucuccce 
Failure to submit information before bid opening 
Bid shopping 
Failure of low bidder for construction project to furnish list of subcon- 
tractors as required by invitation to prevent “bid shopping” is failure 
to meet material requirement of invitation relating to responsiveness 
of bid rather than to responsibility of bidder and, therefore, rejection 
Nk 
Foreign governmental authorization compliance 
Under invitation to bid on purchase of scrap to be generated from de 
militarization of surplus ammunition located in France, bidders, pur- 
chasers, and subcontractors to have governmental approval to perform 
operation of demilitarization, submission after bid opening by high 
bidder who did not qualify of name of acceptable subcontractor does not 
preclude award to bidder, required qualification affecting ability to 
perform, responsibility of bidder is involved and procurement rules that 
matters concerning bidder’s responsibility, which do not affect price, 
quantity, and quality of procurement and which are not prejudicial to 
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BIDDERS—Continued Page 
Qualifications—Continued 
Foreign governmental authorization compliance—Continued 
other bidders may be furnished after bid opening applying equally to 
surplus sales, there is no prohibition against furnishing necessary quali- 
fications after bid opening ; therefore, upon execution of contracts for de- 
militarization work with qualified concerns award may be made to 
UN ci scant cnc bes cliche ilpacaincaiata a eelal 285 
Integrity, etc. 7 
Low bid under small business set-aside submitted by firm which had 
substantially performed many contracts within time and manner re- 
quired, but had been dilatory in meeting relatively minor requirements 
of contract, which although not sufficiently significant to warrant ter- 
mination for default had cumulative effect of unduly increasing Govt.’s 
burden of administration, may be rejected notwithstanding issuance of 
certificate of competency under sec. 8(b) (7), Small Business Act, 15 
U.S.C. 637 (b) (7), which although conclusive on contracting officer pursu- 
ant to par. 1-7056(a), Armed Services Procurement Reg., as to capacity 
and credit of bidder, elements of ability to perform, is not conclusive as 
to elements of willingness to perform—perseverance, tenacity, or in- 
tegrity—and contracting officer finding firm on basis of substantial evi- 
dence deficient in performance not as result of lacking capacity, but due 
to consistent failure to apply tenacity and perseverance to do acceptable 
DOD OR CNS BO Wi incite ciciccinseciccencctenacaiincnmnae 257 
Labor difficulties 
Although termination of contract for default following delay in per- 
formance and failure to complete work on schedule attributable to labor 
difficulties, notwithstanding pending appeal from termination, was 
proper for consideration in determining responsibility of bidder on simi- 
lar projects in other areas, Govt. being entitled to rely upon validity of 
termination unless and until contractor shows it to be erroneous and ob- 
tains reversal by higher authority, thereby avoiding imposing unreason- 
able burden upon contracting officers, termination for default does not 
constitute sufficient basis for declaring contractor nonresponsible bidder 
on subsequent contracts unless circumstances and results similar to labor 
difficulties experienced under prior contracts can reasonably be expected 
to occur in performance of future contracts_________-_----_----------- 323 
Prior unsatisfactory performance 
Determination by contracting officer under criteria established in par. 
1-903, Armed Services Procurement Reg., that low bidder with record 
of unsatisfactory performance on numerous Govt. contracts does not 
qualify as responsible bidder under par. 1—903.1 (iii) having been affirmed 
by refusal of Small Business Administration to issue Certificate of 
Competency is valid determination for particular procurement ; however, 
in event contractor is eligible for subsequent procurement award, 
determination of responsibility would have to be made on basis of 
qualification and record of performance at that time______.__-___-______- 228 
Fact that contractor who did not meet monthly delivery requirements 
| met final delivery date prescribed by contract does not affect record of 
poor performance under contract, interim delivery schedules being as 
significant as final delivery requirement and, therefore, failure to comply 
i with interim schedules is not excused or mitigated by conformity with 
RS (GUNS Gnas se ic Set eee 228 
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BIDDERS—Continued 


Qualifications—Continued 

Time for submission of evidence 
Requirement in invitation that bidder furnish with his bid a list of 
equipment to be used in performing contract which information does 
not limit or reduce obligation to perform contract is information which 
goes to responsibility of bidder rather than to responsiveness of bid and, 
therefore, such information may be submitted at any time before deter- 
mination as to that factor is made, even though invitation requires 
that equipment data be submitted with bid and specifies that failure to 
comply will result in rejection of bid...........................-....- 
Rule that data which goes to responsibility of bidder to perform rather 
than to responsiveness of bid may be submitted at any time before deter- 
mination of responsibility is made applies with even greater weight to 
data to be furnished by lowest bidder after opening since only in unusual 
circumstances, if at all, could such data affect responsiveness of bid__ 
Right to award 

Nonresponsibility determinations 
To deny bidder, who had been determined to be nonresponsible for award 
of contract based on conviction of criminal offense that was not appealed 
but who had not been notified that debarment action was to be invoked, 
consideration in subsequent procurements based on prior administrative 
determination of nonresponsibility would result in authorizing procuring 
agency to continue indefinitely to disregard low bids by successive deter- 
minations of nonresponsibility without affording bidder opportunity to 
be heard, and, therefore, in absence of other evidence of lack of 
responsibility, low bidder must be considered responsible bidder___-_-- 
Small business concerns 

Awards. (See Contracts, awards, small business concerns) 


BIDS 


Bonds. (See Bonds, bid) 
Buy American Act 
Evaluation 
Balance of payments program restrictions 
Invitation under second phase of two-step procurement, subject. to Buy 
American Act and Balance of Payments Program, which did not clearly 
designate items to be procured under Program, nor prescribe U.S. 
Product Certificate or clause required by departmental directive imple- 
menting Program, is nevertheless not invalid invitation precluding 
award of binding contract, directive not establishing policies and pro- 
cedures for procurement policies prescribed by law it may be waived, 
and request for inclusion of dollar amounts of direct and indirect 
foreign expenditures to evaluate bids for compliance with “Gold Flow” 
policy not having resulted in computation of bid prices on different bases, 
both low and second low bidder offering domestic equipment and labor, 
all bids need not be discarded, absent an administrative determination 
of unreasonable bid prices, or possibility lower prices may be bid for 
furnishing foreign components and labor 
Foreign product determination 

In determining if foreign procured bulk chlorinated lime packed in 
20-pound pails manufactured in U.S. offered by low bidder under invi- 
tation incorporating Buy American clause prescribed by par. 6—104.5, 
Armed Services Procurement Regulation, is domestic end product which 
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BIDS—Continued 

Buy American Act—Continued 

Foreign product determination—Continued 
may be considered for award, labor, administration, and overhead 
costs involved in packaging lime not being for consideration, “compo- 
nents” directly incorporated in end product are foreign procured lime 
and domestically manufactured pail, and pail not representing cost 
which is greater than 50 percent of total cost of all components, foreign 
cost of lime, ocean freight and duty greatly exceeding cost of domestic 
component—pail in which lime is packed—and constituting 50 per- 
cent or more of cost, end product offered is foreign product under Buy 
I Bs ee Oe eine is ond tienen ciiniihiteaiai eee 306 
Competitive system 

Broadening competition 
Award under invitation restricting bids on dredging navigation chan- 
nels and harbors to bids based on use of spoil disposal areas at sea desig- 
nated by Govt. although proper may have precluded Govt. from possible 
savings, even though contract provided for approval of other disposal 
areas proposed by contractor after award, and benefits from such use 
not having been reflected in competitive bid prices to provide broader 
competition in future, bidders should be permitted to bid on use of alter- 
nate disposal areas known only to them, and to perform by generally 
cheaper hydraulic method of dredging, and should no other than Govt. 
provided area be available free of cost, actual net cost to Govt. should 
be considered, whether spoil disposal involves receipt of payments to 
reduce net cost, or payment by Govt. or contractor to effect larger 
Oe Be Ie Carrick ccdianatan deicntindnninaceiduetiienes 643 

Equal bidding basis for all bidders 
Invitation providing that bidders explain any noncompliance with 
advertised specifications, where both low and second low bidder devi- 

ated from specifications, but award was made to second low bidder on 

basis that nonresponsiveness of bid was unimportant, did not permit 
full and free competition, and award violating 41 U.S.C. 253 should be 
canceled and procurement readvertised on basis of Govt.’s minimum 
needs, invitation not being sufficiently definite to allow preparation and 
evaluation of bids on common basis as required by 41 U.S.C. 253, and 
procedure in effect permitting bidders to draft specifications for selec- 
tion of contracting officer without knowledge of how points of non- 
compliance would be evaluated, or whether particular deviations would 
result in bid rejection, neither bidder was aware of relative importance 
of specifications, and readvertising procurement will permit competition 
OR I Nii kia i eek eee 544 

Prices below cost 
Invitation for furnishing printed forms in various sizes, parts, and 
quantities containing pricing schedule and evaluation formula which 
permitted bidders with knowledge of prior orders, or based on specula- 
tion, to bid low on those items Govt. was unlikely to order and high on 
items frequently ordered is invitation that does not give bidders equal 
opportunity to compete and would result in ‘speculative rather than in 
fair and reasonable prices; therefore, invitation should be cangeled and 
Re DO ooo cir iit ceecinamnsnnnescekecdsiunnascesnasmannet 159 
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BIDS—Continued 
Competitive system—Continued 
Prices reduced to obtain award 
Federal supply contract v. invitation for bids 
Where item was not required to be purchased from Federal Supply Cata- 
log, cancellation of Air Force Invitation for Bids (IFB) to procure 
item for lesser amount from low bidder under IFB who to meet Federal 
Supply Service (FSS) contract price competition of second low bidder 
under IFB secured one of multiple FSS contracts issued for item, nego- 
tiated under Federal Property and Administrative Services Act, 40 
U.S.C. 471, was not in best interests of Govt., and is not procurement 
that contributes to integrity of competitive bidding, option to make 
award pursuant to subsequent FSS contract, or price reduction, nulli- 
fying basic tenet that once bids are opened and disclosed, higher bidder 
will not have second opportunity to underbid low bidder; however, 
award will not be disturbed, second low bidder under IFB having re- 
duced his FSS contract price after disclosure of IFB bid prices in- 
directly had same competitive advantage as though permitted to submit 
RE ik be wadiedtenecannsuciduessainnsensatae es 
Two-step, etc., procurements 
First stage determinations 


Award under second part of two-step procurement to bidder who,. 


although not issued invitation to bid, technical proposal under first step 
of procurement having been considered unsatisfactory and not suscep- 
tible of being made acceptable, and par. 2-508.2, Armed Services 
Procurement Reg., requiring acceptability of technical proposal for eligi- 
bility to bid, upon informal advice of unacceptability of first-step propo- 
sal corrected deficiences within 3 days and submitted acceptable revised 
proposal prior to opening of bids would be valid award, even though 
ordinarily revised proposals received after date set for submission are 
not considered, speed with which bidder revised technical proposal 
demonstrating ability to have met deadline submission date for revision 
of proposals reasonably susceptible of being made acceptable had no- 
tice been furnished in accordance with par. 2-503.1(b) (vi) of unaccept- 
ability of first-step proposal and basis for determination___-____-----_- 
Use of Government-owned equipment 
In evaluation of bids under invitation providing for use of Govt-owned 
industrial facilities and special tooling, and requiring successful bidder 
to absorb cost of transporting, installing, modifying, and maintaining 
equipment, although excluding such costs from bid of concern possess- 
ing equipment results in competitive advantage to that concern, Govt. 
having paid for equipment is entitled to maximum benefit available; 
therefore, 10 U.S.C. 2305(c) requiring that advertised contracts shall 
be awarded to that responsible bidder whose bid will be most advan- 
tageous to U.S., price and other factors considered prevails over policy 
of complete equalization of competitive advantage under par. 13-407 
(a) (3), Armed Services Procurement Reg., prescribing elimination of 
any competitive advantage for concern possessing Govt. facilities with- 
out charge in competing for Govt. business____.._....---_------------- 
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BIDS—Continued 
Discarding all bids 
Low bid nonresponsive 
Under invitation for bids on generator requiring alignment of genera- 
tor with turbine, procured under earlier invitation and contract, within 
continental U.S. or Canada, low bid on generator offering to per- 
form alignment operation in Japan, where both generator and turbine 
were to be manufactured, was nonresponsive and should be rejected, 
deviation from specification requirement going to price of bid, which was 
conditioned on performing function in Japan, is substantive deviation, 
low bidder having competitive advantage over bidders complying with 
invitation, and in view of significant dollar differences between low 
bid and next low bids, and apparent undesirability of alignment require- 
ment, there is no objection to readvertising procurement to reflect needs 
Oe a a ta a ie cB tok 
Needs of Government overstated 
Although amendment to invitation for 120 electron tubes, which re- 
quested bid prices on alternate quantities of 180 and 240 tubes, was 
received only by low bidder on basic 120 units and not by firm submitting 
only other bid received, cancellation and readvertisement of procure- 
ment after administrative determination to limit procurement to 120 
tubes was not justified on basis that full competition had not been 
secured, and that only other bidder might have submitted lower price 
on basic quantity and other bidders might have responded to invitation 
had increased quantities solicited been known, primary objective of 
adequate competition being to secure reasonable prices, readvertising 
rather than negotiation of procurement under 10 U.S.C. 2304(a) (15), 
indicating unit bid prices on basic requirement were reasonable, bids 
received under readvertised invitation should be returned unopened 
and procurement accomplished under initial invitation._..___.__.__--__~-_ 
Propriety 
Evaluation of transportation costs to Govt. from point of origin to theo- 
retical designated destinations, under which bidder, low even before 
consideration of transportation costs remained low bidder even though 
placed in most disadvantageous position in evaluation of transportation 
costs on basis of estimated weight, is fair method of evaluation, and 
fact that bidders were not required to submit transportation data did 
not warrant cancellation of invitation, which should be reinstated, low 
bidder having retained his standing, notwithstanding disadvantageous 
manner of applying reasonable, estimated weights in evaluation of trans- 
portation costs, and requirement for transportation data, overlooked 
until after bid opening, being intended for evaluation on basis of theo- 
retical rather than actual destinations where weights were reasonably 
possible to estimate, there is little likelihood that different bidder 
might have been low had transportation data been required_____.__---_-_ 
Readvertisement justification 
When bid substantially deviates from requirements of specifications, bid 
is nonresponsive ‘whether or not deviation concerns basic procurement 
or testing program; therefore, under invitation soliciting bids both on 
product and reliability program to test that product, offer to furnish en- 
vironmental and test data of program within 100 days specified in in- 
vitation, but “after the receipt of the order’ rather than required “after 
date of contract” is nonresponsive, and only other bid received under 
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BIDS—Continued 

Discarding all bids—Continued 

Readvertisement justification—Continued 
invitation also being nonresponsive, procurement may be readvertised, 
rule that deviations in bids which effect price, quality, quantity or de- 
livery cannot be waived applying equally to procurement and testing 
program, and, although reliability program is “peripheral” and is offered 
as proposed program free of charge it is, nonetheless, integral facet of 
item being procured 

Savings to Government 
Late receipt of bid bond submitted by low bidder—a joint venture— 
which was not due to delay in mails and, therefore, is not exception 
under par. 10-102.5, Armed Services Procurement Reg., to strict en- 
forcement of bid guarantee provisions of advertisement for bids may 
not be waived on basis that Govt. would effect savings, public interest 
requiring maintenance of competitive system of procurement, or that 
rule in 38 Comp. Gen. 532, that bid guarantee requirement in invitation 
for bids is material part of invitation, is arbitrary and should be waived 
when beneficial to Govt., purpose of rule being to'lessen administrative 
burden of considering merit of excuses for defective or omitted bid 
bonds, and to provide common basis for bidding by precluding bidders 
from having option to perfect nonresponsive bid, or to permit im- 
provident bid to be rejected; however, considerable differences between 
low bid of joint venture and other bids received may warrant cancel- 
lation of invitation and readvertising procurement 
Evaluation 

Aggregate v. separable items, prices, etc. 

Total of unit prices v. lump-sum adjustment price 

Low aggregate, alternate bids on two Base Schedules in amounts less 
than totals of unit items, which totals should have been included but 
were omitted from bids under invitation providing in case of variation 
between unit price and extension, unit price governs, are not bids re- 
flecting lump-sum adjustments of unit price totals permitted under 
“Special Bid Condition” of invitation, with provision for prorating lump- 
sum adjustment to individual unit prices, and stating of mathematical 
sums of individual items of both Base Schedules being necessary to 
establish offering of lump-sum adjustments, and to avoid giving bidder 
option to elect after bid opening to stand on lump-sum totals or allege 
error, award to other than bidder failing to indicate that totals stated 
were intended as bid figures without reference to item quotations was 
valid and proper 
Failure of bidder in stating total price that was less than actual total 
of individual items, under invitation providing in case of variation be- 
tween unit and extension prices unit price will govern, to indicate or 
explain that total price represented lump-sum adjustment rather than 
error in addition does not require contracting officer pursuant to par. 
2-406.1, Armed Services Procurement Reg., to verify whether bidder 
had made mistake, and bidder not having alleged mistake but rather 
taking position actual mathematical total and individual unit bid prices 
are modified by insertion of different amount as total, which are auto- 
matically to be brought into agreement by pro-rata allocation of differ- 
ence between two totals, question is one of interpreting ambiguous 
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BIDS—Continued 
Evaluation—Continued 
Aggregate v. separable items, prices, etc.—Continued 
Total of unit prices v. lump-sum adjustment price—Continued 
offer, which may not be clarified or explained by supplementary state- 
ments; therefore, request for verification permitting bidder to elect 
which of two inconsistent figures to “verify”, par. 2-406.1 is not for 
Cab ca eee te cece kee wich ascii totale se ae 
Balance of payments program restrictions 
Buy American Act. (See Bids, Buy American Act, evaluation, bal- 
ance of payments program restrictions) 
Delivery provisions 
Information 
Shipping weight 
Evaluation of transportation costs to Govt. from point of origin to 
theoretical designated destinations, under which bidder, low even be- 
fore consideration of transportation costs remained low bidder even 
though placed in most disadvantageous position in evaluation of trans- 
portation costs on basis of estimated weight, is fair method of evalua- 
tion, and fact that bidders were not required to submit transportation 
data did not warrant cancellation of invitation, which should be rein- 
stated, low bidder having retained his standing, notwithstanding disad- 
vantageous manner of applying reasonable, estimated weights in evalua- 
tion of transportation costs, and requirement for transportation data, 
overlooked until after bid opening, being intended for evaluation on 
basis of theoretical rather than actual destinations where weights were 
reasonably possible to estimate, there is little likelihood that different 
bidder might have been low had transportation data been required 
Loading characteristics 
Bidder v. Government responsibility 
Evaluation of transportation data furnished by bidders on cargo trailers 
in accordance with loading characteristics and quantities stipulated by 
them, under which second low bidder offering to load 8 units on truck 
at no charge displaced low bidder offering to load 4 units, is not evalua- 
tion on lowest overall cost to Govt. required by par. 1-1305.4 of Armed 
Services Procurement Reg., in view of fact that low bid would not have 
been displaced but for limiting bid evaluation to loading characteristics 
stipulated by bidders, evaluation emphasizing minor aspect of procure- 
ment proving detrimental to Govt., and placing of entire responsibility of 
stipulating loading characteristics on bidders where optimum loading 
characteristics are known to Govt. is inconsistent with 10 U.S.C. 2305(c) 
providing for award to that bidder whose bid conforms to invitation, 
price and other factors considered 
Estimates 
Low bidder who, in response to invitation for fabrication and erection 
of several launch towers not to exceed maximum specified weight, in- 
serted in one of blanks provided for estimated weight a larger weight 
than maximum based on reasonable interpretation of invitation is not 
required to have estimate regarded as warranty nor as binding on 
Govt.; therefore, since low bidder does not have option to furnish other 
than maximum weight and contracting agency is not required to accept 
something other than intended under invitation award may be made to 
low bidder 
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BIDS—Continued 
Evaluation—Continued 
Factors other than price 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating fa- 
cilities, required by invitation was proper, even though evaluation fac- 
tors could not be precise and incontrovertible because of impracticability 
of stating in lease invitation exactly what is desired as to environment, 
factors being pertinent in determining that office space offered met 
criteria of sec. 2(a) (5), E.O. No. 11085, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement 
for safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned___._ 668 
Government, equipment, etc. 
Cost of transportation, modification, etc. 
In evaluation of bids under invitation providing .for use of Govt-owned 
industrial facilities and special tooling, and requiring successful bidder 
to absorb cost of transporting, installing, modifying, and maintaining 
equipment, although excludng such costs from bid of concern possessing 
equipment results in competitive advantage to that concern, Govt. having 
paid for equipment is entitled to maximum benefit available; therefore, 
10 U.S.C. 2305(c) requiring that advertised contracts shall be awarded 
to that responsible bidder whose bid will be most advantageous to U.S., 
price and other factors considered prevails over policy of complete 
equalization of competitive advantage under par, 13-407(a) (3), Armed 
Services Procurement Reg., prescribing elimination of any competitive 
advantage for concern possessing Govt. facilities without charge in com- 
Ie ae 327 
Rental evaluation determination 
Corporation under invitation providing for use and evaluation of Govt- 
owned facilities and special tooling who unable to obtain prior to bid 
opening the location of facilities and acquisition cost of tooling, informa- 
tion needed to compute use evaluation factor applicable to its bid, in 
lieu of rental payment, estimated information and submitted evalua- 
tion factor for equipment use subject to revision upon availability of 
accurate information is entitled to consideration of revised reduced bid 
submitted after bid opening on basis of use factor computed on actual 
acquisition cost of special tooling, notwithstanding displacement of low 
bid, revised bid not constituting bid modification to correct mistake after 
bid opening, evaluation factor dependent upon information obtainable 
from Govt. having remained within control of Govt., failure to timely 
furnish needed information is not chargeable to bidder_._____________ 604 
Negotiation 
Factors other than price 
Income tax benefits and interest costs which would accrue to Govt. if 
award of electric power contract were made to investor-owned private 
utility company rather than to tax exempt rural electric cooperative 
which had to obtain long-term low interest rate loan from Rural Elec- 
trification Administration to enable it to furnish required service are 
indirect benefits which are too uncertain and speculative to be considered 
in evaluation process and, therefore, award of negotiated contract to co- 
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BIDS—Continued 
Evaluation—Continued 
Negotiation—Continued 
Factors other than price—Continued 
operative on basis of comparison of rate schedules based on estimated 
consumption, plus determination of bidder's capability to meet service 
requirements, is proper 
Options 
Additional amounts 
Appropriation availability extent 
Termination for convenience clause in invitation for 3-year procure- 
ment for actually determined requirements to be delivered in definite 
increments for each of the years which provides for termination in event 
funds are not alloted in second or third years and limits Govt.’s lia- 
bility years does not create such uncertainty as to preclude evalua- 
tion of bids on basis of entire quantity stipulated in invitation and, 
therefore, such invitation is not subject to same objection as multi-year 
invitations containing indefinite options to purchase in succeeding 


Labor surplus area awards. (See Contracts, awards, labor surplus 

areas, options) 

Tax benefits 

Loan assistance from Government 

Income tax benefits and interest costs which would accrue to Govt. 
if award of electric power contract were made to investor-owned private 
utility company rather than to tax exempt rural electric cooperative 
which had to obtain long-term low interest rate loan from Rural Elec- 
trification Administration to enable it to furnish required service are 
indirect benefits which are too uncertain and speculative to be considered 
in evaluation process and, therefore, award of negotiated contract to 
cooperative on basis of comparison of rate schedules based on estimated 
consumption, plus determination of bidder’s capability to meet service 
requirements, is proper 


While financial advantages such as tax and loan assistance to rural elec- 
tric cooperative borrowing from Rural Electrification Administration 
create unequal competitive situation when cooperative competes with 
private regulated power companies for Govt. business, Govt. procure- 
ment procedure which requires establishment in advance of definite fac- 
tors for bid evaluation is not proper vehicle to equalize unequal 
competitive situation created by legislation unrelated to procurement 
and, therefore, in absence of legislation requiring consideration of indi- 
rect benefits to Govt. in evaluation process such factors are not for 
SIN, east cede ebiecncdcn scene scenes 
Federal specifications. (See Contracts, specifications, Federal specifica- 
tions) 
Late 
Bid bond 

Late receipt of bid bond submitted by low bidder—a joint venture—which 
was not due to delay in mails and, therefore, is not exception under 
par. 10—-102.5, Armed Services Procurement Reg., to strict enforcement 
of bid guarantee provisions of advertisement for bids may not be waived 
on basis that Govt. would effect savings, public interest requiring main- 
tenance of competitive system of procurement, or that rule in 38 Comp. 
xen. 532, that bid guarantee requirement in invitation for bids is mate- 
rial part of invitation, is arbitrary and should be waived when benefi- 
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BIDS—Continued 


Late—Continued 

Bid bond—Continued 
cial to Govt., purpose of rule being to lessen administrative burden of 
considering merit of excuses for defective or omitted bid bonds, and to 
provide common basis for bidding by precluding bidders from having 
option to perfect nonresponsive bid, or to permit improvident bid to be 
rejected ; however, considerable differences between low bid of joint ven- 
ture and other bids received may warrant cancellation of invitation and 
IIE oo oiicccncadniiscnachecmmingcaenawadimesiimmainn 

Telegraphic modification 

Mishandling by Government 

Telegraphic bid modification timely received at installation and qualify- 
ing bid as low bid, which was not delivered to contracting officer until 
after bids were opened due to delay in routine mail channels used by 
installation to forward telegram to him, is for consideration, delay con- 
stituting mishandling per se on part of Govt. because of failure to use 
facility of transmittal that would have permitted telegraphic modifica- 
tion to be delivered to contracting officer within reasonable time after 
modification was received at installation and, therefore, under author- 
ity in pars. 2-303 and 2-305, Armed Services Procurement Reg., bid as 
modified should be considered for award and previous award made under 
Pe 6 Nacsa asst niin aiiametanig ta aashetassctate wa ealiallaaimaildt 
Mistakes 

Contracting officer’s error detection duty 

Unit v. lump-sum prices 

Failure of bidder in stating total price that was less than actual total 
of individual items, under invitation providing in case of variation be- 
tween unit and extension prices unit price will govern, to indicate or 
explain that total price represented lump-sum adjustment rather than 
error in addition does not require contracting officer pursuant to par. 
2406.1, Armed Services Procurement Reg., to verify whether bidder had 
made mistake, and bidder not having alleged mistake but rather taking 
position actual mathematical total and individual unit bid prices are 
modified by insertion of different amount as total, which are automati- 
cally to be brought into agreement by pro-rata allocation of difference 
between two totals, question is one of interpreting ambiguous offer, 
which may not be clarified or explained by supplementary statements ; 
therefore, request for verification permitting bidder to elect which of two 
inconsistent figures to verify,”’ par. 2-406.1 is not for application.______ 
Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Qualified 

Improvements proposed by bidder 
Award of contract to bidder who offers item which differs from specifi- 
cations in various material aspects affecting price and quality but which 
would better serve needs of procuring agency is award on basis.of non- 
responsive bid prejudicial to other bidders and, therefore, does not 
result in valid and binding contract____--_.____-------- eed et 
Samples 

Specifications. (See Contracts, specifications, samples) 
Specifications. (See Contracts, specifications) 
Two-step, etc., procurements. (See Bids, competitive system, two-step, 

etc., procurements) 
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BONDS 
Bid 
Late receipt. (See Bids, late, bid bond) 
Sufficiency 
Deficiency in bid bond submitted in amount less than that required by 
invitation for bids, but in amount greater than difference between low 
and second low bids does not require rejection of low bid, subsec. 
1-10.102-5(b), Federal Procurement Regs., providing for acceptance 
of low bid where bid guarantee although less than amount required by 
invitation for bids equals or is greater than difference between price 
stated in bid and price stated in next higher acceptable bid____---_--- 238 
BUY AMERICAN ACT 
Bids. (See Bids, Buy American Act) 
CERTIFICATES 
Vouchers and invoices 
Telephone bills. (See Telephones, billing procedure) 
CERTIFYING OFFICERS 
Liability 
Voucher, etc., examination 
Sampling, etc., plans 
Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying of- 
ficer who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made re- 
sponsible for propriety and correctness of payments, and who would be 
liable for all erroneous payments regardless of whether erroneous pay- 
ment was made on voucher examined under proposed plan or on one that 
was not, is plan which violates spirit and intent of acts establishing 
responsibility of certifying officers and, therefore, may not be adopted_-_-_ 36 
CHECKS 
Delivery 
To other than payee 
Banks 
Authority provided by act of Sept. 26, 1961 (5 U.S.C. 3075, Supp. IV) 
to establish procedures to permit allotments and assignments of com- 
pensation having been implemented by Civil Service Commission under 
its delegated authority, a single Govt. salary check may be issued to 
bank for deposit to individual accounts of civilian employees upon 
their request, limited, however, to categories of employees enumerated 
in sec. 25.604(a), Federal Personnel Manual, Z1-331—employees outside 
continental U.S., on assignment for at least 3 months from regular post 
of duty, or serving on vessel under control of U.S.—and to provide simi- 
lar procedure for other employees will require revision of governing 
CR a ig basi 8 cided eica accidents 459 
Secretary of Army pursuant to act of Sept. 7, 1962 (37 U.S.C. 701(d), 
Supp. IV), which authorizes him to allow member to make allotments 
| from pay for support of relatives, or for any purpose that Secretary 
considers proper, may initiate procedure for issuing single Govt. check 
covering pay of numerous members of Army to bank for deposit to in- 
dividual accounts of members upon their request, provided that purpose 
of allotment is considered by Secretary to be proper______------------- 459 
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CITIES, CORPORATE LIMITS 
Dislocation allowance for military personnel. (See Transportation, 
dependents, military personnel, dislocation allowance, moves within 
same city, etc.) 
CLAIMS 
Assignments 
Contracts 
Validity of assignments 
Permissible assignees 
Small business investment company organized under Small Business 
Investment Act of 1958, 15 U.S.C. 661, which has as its chief purpose 
financing or capitalization of small concerns either through equity secu- 
rity purchases or long-term loans may be regarded as “financing institu- 
tion” within meaning of that term in Assignment of Claims Act of 1940, 
as amended, 31 U.S.C. 203, so that small business investment company 
may qualify as assignee for moneys due or to become due Govt. under 
contracts 
Set-off 
Agriculture payments. (See Set-Off, agriculture payments, tax 
debts, assignment effect) 
Military activities 
Property damage, loss, etc. 
Incident to troops maintaining order 
Use and occupancy of premises at University of Mississippi by Army 
troops pursuant to Presidential Proc. 3497 and E.O. No. 11063 under 
which troops were sent to maintain order, enforce orders of U.S. courts 
and to remove obstructions to justice, is not occupancy which estab- 
lished landlord and tenant relationship under implied lease for payment 
of claims for fair rental value and for restoration of premises, but 
rather, such use and occupancy, which was based in part on action or 
lack of action of State officials, is considered incident to exercise of 
right of Federal Govt. in nature of police power precluding right of 
recovery, and, therefore, claims based on such use and occupancy may 
not be allowed absent judicial determination 
Statutes of limitation. (See Statutes of Limitation, claims) 
COAST GUARD 
Commissioned personnel 
Detailed to foreign assistance programs 
Leave 
Since commissioned officer personnel of Coast Guard who are assigned 
or detailed to duty with foreign government outside U.S. under author- 
ity of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue 
status in active service of Armed Forces during overseas assignment 
and are not regarded as civilian officers or employees within purview of 
Annual and Sick Leave Act of 1951, members are entitled to leave bene- 
fits authorized incident to membership in Armed Forces under 10 U.S.C. 
701(a) 
Enlisted personnel 
Retirement 
Reserve 
Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 years of service to Mleet Re- 
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COAST GUARD—Continued 
Enlisted personnel—Continued 
Retirement—Continued 
Reserve—Continued 
serve, and who seeks placement on retired list by reason of Coast Guard 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to 
Navy enlisted members who did not have 20 years of active service 
entirely in Navy or Marine Corps may not be considered to have any 
retirement benefits under 1956 act, which prescribed benefits for Regu- 
lar Navy members as distinguished from Naval Reserve members, and 
in absence of any component in Coast Guard comparable to Fleet Re- 
serve to which member could be appointed there is no authority for 
placement of member on retired list under 1956 act 
COLLEGES, SCHOOLS, ETC. 
State university status 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of ‘““Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Serv- 
ice funds available for assessments by governmental units for construc- 
tion of sidewalks, curbs, or street paving along boundary of Govt-owned 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
COMPENSATION 
Aggregate limitation 
Experts and consultants. (See Experts and Consultants, compensa- 
tion, aggregate limitation) 
Assignment 
Banking facilities for deposit, etc. 
Authority provided by act of Sept. 26, 1961 (5 U.S.C. 3075, Supp. IV) to 
establish procedures to permit allotments and assignments of compensa- 
tion having been implemented by Civil Service Commission under its 
delegated authority, a single Govt. salary check may be issued to bank 
for deposit to individual accounts of civilian employees upon their re- 
quest, limited, however, to categories of employees enumerated in sec. 
25.604(a), Federal Personnel Manual, Z1-331—employees outside con- 
tinental U.S., on assignnient fur at least 3 months from regular post 
of duty, or serving on vessel under control of U.S.—and to provide simi- 
lar procedure for other employees will require revision of governing Civil 
Service regulation 
Demotions. (See Compensation, downgrading) 
Double 
Collection of overpayments 
Waiver under act of August 28, 1954 
Statute of limitations 
The 6-year time limitation for waiver of dual compensation payments 
in act of Aug. 28, 1954, 31 U.S.C. 237a, is to be counted from last day 
person draws dual compensation payment, and, if last date of any un- 
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COMPENSATION—Continued 


Double—Continued 
Collection of overpayments—Continued 
Waiver under act of August 28, 1954—Continued 
Statute of limitations—Continued 
broken period of dual compensation payments is less than 6 years prior 
to date debt was reported to GAO for collection, no part of claim for 
that unbroken period is waived, even though period extends beyond 
6 years, but if last date of dual compensation violation is more than 
6 years prior to date of reporting to GAO, claim is waived__---------- 
Concurrent military retired and civilian service pay 
Commissioned officers 
Temporary appointment under 1947 act 
Air Force officer retired for disability under 10 U.S.C. 1201 and 1372 
while serving in temporary grade of major under Officer Personnel Act 
of 1947 (10 U.S.C. 8442 and 8447), who also held equal rank in Air Force 
Reserve which would have qualified him for retirement under 10 U.S.C. 
8911 had he been performing active duty as Reserve officer when retired 
for disability is not exempt from dual compensation restrictions of sec. 
212, Economy Act of June 30, 1932, as amended (5 U.S.C. 59a), officer 
not being entitled to retired pay computed on his Reserve status under 
10 U.S.C. 8911, 8991, and 1405 as being “most favorable to him,” pur- 
suant to 10 U.S.C. 1401, in view of fact result would be same as retired 
pay computed on basic pay as major under section 1372, he was not 
retired as Reserve officer and is not eligible for exemption from dual 
compensation restrictions provided in 5 U.S.C. 30r(c) ; therefore, as tem- 
porary officer retired for disability not within purview of 5 U.S.C. 
59a(b), he is not entitled to refund of retired pay withheld under 5 
SR iiiincddetuancmieon inte akeek mince enti eames a enneiveds 
Enlisted members advanced on retired list to commissioned rank 
Maximum limitation 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he was trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on 
account of services as a commissioned officer” or as “retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 
5 U.S.C. 59a; therefore, since retainer pay received by member during 
calendar year is not for inclusion in applying double compensation limi- 
tation and since member’s retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid_____-_- 
In computation of double compensation limitation of $10,000 in sec. 
212(b), Economy Act of 1932, 5 U.S.C. 59a, on calendar year basis, 
Federal civilian salary earned by retired member of uniformed services 
after he loses retired status and retired pay through discharge from 
temporary disability retired list, but before end of calendar year of 
I IG i I i cca es certs ceteris 
Determination as to whether retired officer of uniformed services who 
is in receipt of retired pay and civilian compensation has been paid more 
or less than maximum limitation of $10,000 in sec. 212, Economy Act 
of June 30, 1932, as amended, 5 U.S.C. 59a, is made annually at end of 
calendar year so that in readjusting member’s pay for calendar year 
1955 when sec. 212 of 1932 act was amended to increase maximum from 
$3,000 to $10,000, $10,000 limitation should be used for calendar year___ 
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COMPENSATION—Continued Page 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Nonappropriated fund positions 
Retired officers of uniformed services employed by nonappropriated fund 
instrumentalities and paid from nonappropriated funds while receiving 
retired pay will no longer be considered to be holding civilian offices or 
positions under U.S. Govt. within meaning of double compensation lim- 
itation in sec. 212, Economy Act of 1982, as amended, 5 U.S.C. 59a, in 
view of holding of Court of Claims in Gradail v. U.S., Ct. Cl. No. 4-60, 
decided May 10, 1963, as to status of employment with military exchange 
services, and retired pay may be made in similar cases of retired officers 
who have been or may be employed by nonappropriated fund activities 
and paid from nonappropriated funds_____--__----------------------- 181 
Reserve membership 
Same as temporary regular rank in which retired 
Fact that Air Force officer when retired from active duty for physical 
disability under secs. 402 and 409, Career Compensation Act of 1949, in 
temporary grade of lieutenant colonel held same rank in Air Force 
Reserve and qualified for retirement as Reserve officer for years of serv- 
ice pursuant to 10 U.S.C. 8911, with entitlement under authority of 10 
U.S.C. 1401 to be paid retired pay under most favorable formula, does 
not exempt officer from dual compensation restrictions of sec. 212, 
Economy Act (5 U.S.C. 59a), officer having been retired while serving 
on active duty as temporary and not as Reserve officer, and computation 
of officer’s retired pay on basis of Reserve status resulting in less retired 
pay, there is no reason for recomputing retired pay, and 5 U.S.C. 30r(c) 
exempting Reserve officers from dual compensation restrictions of Econ- 
Clie ae Te ek TO RON nn csi oe 837 
Disability compensation and other pay, etc. (See Officers and Em- 
ployees, death or injury, disability compensation and military re- 
tired pay) 
Holding two offices 
Civilian position and military retired status 
Record correction 
Naval officer with more than 17 years of service, honorably discharged 
on June 30, 1958, with severance pay, and thereafter accepting Federal 
civilian employment, whose naval records are corrected to show con- 
tinuation on active duty until June 30, 1960, and transfer on July 1, 1960 
to retired list prior to completion of 20 years’ commissioned service may 
not retain severance pay and civilian earnings received, officer having 
been credited with active duty pay from July 1, 1958, through June 30, 
1960, and placed in retired pay status on July 1, 1960, in accordance 
with corrected record, severance pay was for adjustment in his ac- 
count, and retired pay rate exceeding $2,500 per year having caused 
civilian employment to come within prohibition of dual employment act 
of July 31, 1894, as amended, 5 U.S.C. 62, total compensation payments 
became indebtedness, and balance remaining after application of two- 
thirds retired pay withheld under 5 U.S.C. 46d is for refund___-------- 235 
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Downgrading 
Saved compensation 
Effect of Federal Salary Reform Act of 1962 
Administrative action fixtmg salary for demoted employees when their 
2-year salary retention period expired after enactment of Federal Salary 
Reform Act of 1962, approved Oct. 11, 1962, 76 Stat. 841, at a higher rate 
in lower position than rate fixed at time of demotion action on basis of 
misinterpretation of Federal Personnel Manual letter 531-17, which an- 
nounced elimination of references to scheduled and longevity rates under 
1962 act, was not proper, FPM letter being applicable to mandatory pro- 
motions and within-grade increases rather than to highest previous 
salary rate regulation ; therefore, employees’ right to salary rate in de- 
moted grade having been fixed at time of demotion action, selection of 
new rate upon expiration of salary retention period was not proper and 
readjustment in salary rates is required____.._.._--_---------.------- 
Experts. (See Experts and Consultants, compensation) 
Overtime 
Inspectional service employees 
Excess of workweek requirement 
Work performed by Agricultural inspection and quarantine service 
employees on Sundays which fall within basic 40-hour workweek may 
not be defined as overtime work for purpose of paying them overtime 
compensation in absence of any indication in act of Aug. 28, 1950, 5 
U.S.C. 576, relating to overtime for such services, that long-established 
definition of overtime as work in excess of 40 hours per week or 8 hours 
Ie TE IN ia oii ei cei aneanesenennseeienbnenenaudbee 
Irregular, unscheduled 
Leave periods 
Administrative regulations which require continued payment of addi- 
tional annual compensation for irregular, unscheduled overtime to em- 
ployees who at beginning of extended leave with pay are in premium pay 
status without regard to administrative determination that there is rea- 
sonable expectancy that need for overtime service would continue as 
required under sec. 25.272(e), Federal Employees Pay Regs., should be 
modified so that in cases where employees are on extended sick leave 
pending retirement for disability continued entitlement to premium 
compensation beyond period for which they have already qualified would 
be subject to administrative determination that need for overtime serv- 
ice would continue over leave perlod..................................- 
Jury duty and overtime services 
When postal field service employee, whose regular tour of duty is sched- 
uled from 5 a.m. to 2 p.m., while serving on jury duty performs from 
4 to 5 hours of regular postal duties, he is not entitled to overtime for 
service in excess of 8 hours in day, and while 5 U.S.C. 30n and 30p provide 
that salaries may not be diminished, for any deductions made for 
annual leave of absence on account of jury duty, irrespective of when 
absence occurs, there is no authority for granting of compensatory time 
or overtime for time employee is required to serve on jury duty; how- 
ever, although employee in postal field service is not entitled to over- 
time compensation under 39 U.S.C. 3573 for his service in excess of 8 
hours a day, if excess hours that are not included in regular tour of 
duty consist of jury duty he may retain that portion of jury fees that 
= compensation for hours of absence from regular duty for jury 
III ips tacisehanigt aidbatpecen Acs catalase aed aa ak i EN al a 
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COMPENSATION—Continued Page 
Overtime— Continued 
Travel time 
Inseparable from work 
Time spent by detention officers of Immigration and Naturalization 
Service, Dept. of Justice, who guard and transport in specially equipped 
Govt. vehicles alien detainees, to return vehicle to garage facility, refuel 
and tidy it, and complete reports pertinent to trip, at which time offi- 
cially ordered duties are considered completed, are hours of employ- 
ment under 5 U.S.C. 912(b) and compensable as overtime, work status 
of each officer continuing through return of specially equipped vehicle 
to garage, servicing it, and completing required reports is not merely 
incidental to personal transportation of employee back to his official 
station but is essential part of his assigned duties as in case of chauf- 
Sour, bee qpertter, of tFGER Grivel... nonc na seccdscceies cs 273 
Periodic step-increases 
Repromotion 
Employee who, when repromoted to former grade while receiving sal- 
ary retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 
1107, does not receive actual increase in compensation under clause (A) 
of sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but con- 
tinues to receive his existing rate under clause (B) because it is higher 
must, nevertheless, have such increase under promotion considered 
equivalent increase in compensation to begin new waiting period for 
step increase; however, in view of previous uncertainty concerning 
constructive rate increases which aggregate less than retained rate, any 
within-grade increases based on such rates made for any pay period be- 
ginning prior to date of this decision (Apr. 23, 1964) need not be 
recovered but corrective action should be taken prospectively in all 
CO iin iin kin in hs ethicists Kept ecmnnasi magenta staaicinanitiaaan 701 
Postal service 
Holidays 
Day of mourning, November 25, 1963 
Postal employees who worked on Nov. 25, 1963, national day of mourn- 
ing for late President John F. Kennedy, are not entitled to holiday bene- 
fits for the work, there being no reference in or intent under E.O. No. 
11128 closing Govt. offices to declare day a holiday, and even though 
employees who worked on Nov. 25 may have been erroneously informed 
that they would receive holiday benefits prescribed in 39 U.S.C. 3573, 
neither holiday pay no compensatory time may be authorized_____.---- 501 
Longevity and periodic increases 
Adjustments under 1962 salary act 
Upon restoration on July 6, 1963 of fourth-class post office to gross 
receipts category held by it prior to relegation to lower receipts cate- 
gory, postmaster who on Aug. 22, 1959 while post office was in higher 
gross receipts category had received longevity step-increase to FOS-2, 
step 7A, became entitled under sec. 704(b), Postal Employees Salary 
Adjustment Act of 1962, to highest salary step previously held and, 
therefore, may be placed in FOS—2, step 8, rather than step 7, previously 
held step 7A in effect having been converted to step 8 by sec. 711(b) of 
act, and although at time of conversion postmaster was not in step 7A, 
post office then being in lower gross receipts category, she, nevertheless, 
is not deprived of benefit of sec. 704(b), and step 8 under act being 
equivalent to step 7A previously held, postmaster is entitled to be placed 
in stem 8 of DOGS 00 OF FOR 6 TO in nccenincoccincccncssncdneasssans 416 
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Promotions 

Rate in lower grade retention 
Under compensation schedule which became effective in Jan. 1964, em- 
ployee who when promoted to grade GS-16 is receiving compensation at 
one of top three rates of compensation in GS-15 (step 6, 7 or 8), which 
rates are higher than maximum rate for GS-16, does not come under 
rule in sec. 604(a), Classification Act of 1962, 5 U.S.C. 1132(b), which 
only permits retention of existing rate in those cases where employee’s 
current rate is in excess of maximum rate of grade from which pro- 
moted, and, therefore, in absence of statutory provision authorizing 
employees promoted to grade GS-16 to retain rate of compensation in 
excess of maximum rate for grade, employee may not upon promotion 
be paid rate above maximum for grade GS-16___------------------- 

Subsequent to downgrading 
Employee who, upon repromotion to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, as amended, 
5 U.S.C. 1107, has compensation fixed under sec. 802(b) of act, 5 U.S.C. 
1132(b), at rate that equals both retained rate and highest previous rate 
must be regarded as receiving permanent rate in grade to which promoted 
rather than as receiving retained rate subject to later adjustment and 
repromotion must be construed as equivalent increase in compensation 
for commencement of new waiting period for next step increase 
Rates 

Highest previous rate 

Adjustments 
Under 1962 salary act 

Employees with prior service who were appointed before Oct. 14, 1962, 
effective date of Federal Salary Reform Act of 1962, but who, because 
service records had not been received, had two salary adjustments made 
at same time, first, adjusting salaries under highest previous rate rule 
retroactively to date of appointment on basis of grade, step and salary 
rate in effect immediately prior to 1962 act, and second on basis of higher 
steps under 1962 act, have in effect had highest previous rate rule in 
second adjustment applied to action which was not transfer or reassign- 
ment as defined in sec. 25.102, Federal Employees Pay Regulations, and, 
therefore, overpayment resulting from second adjustment is for recovery_ 
Employee who was appointed to position in grade GS-6 step (a) prior 
to Oct. 14, 1962, effective date of Federal Salary Reform Act of 1962, 
and when previous service was verified on Oct. 23 had salary adjusted 
to step (g) retroactively to date of appointment on basis of rate in effect 
immediately prior to 1962 act and at same time advance to step 10, 
highest rate in grade 6 under 1962 act, from Oct. 14, 1962, has had high- 
est previous rate rule in case of second advancement improperly ap- 
plied when there was no transfer, reassignment, etc., as defined in sec. 
25.102, Federal Employees Pay Reg., and employee is liable for over- 
payment of compensation 


Employee who was appointed to GS-3 position step (a) prior to Oct. 
14, 1962, effective date of Federal Salary Reform Act of 1962, and when 
previous service in grade GS-7 was verified on Oct. 23, 1962, had salary 
rate increased to step (g) retroactively to date of appointment and at 
same time advanced to step 10 from Oct. 14, 1962, on basis of highest 
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Page 
Rates—Continued 
Highest previous rate—Continued 
Adjustments—Continued 
Under 1962 salary act—Continued 
scheduled salary rate for grade GS-3 under 1962 act has had highest 
previous rate rule in case of second advancement improperly applied, 
and, therefore, employee should have salary adjusted to step 8 under 
sec. 602(b) (1) which authorized granting of one step advance for em- 
ployees serving in grades below 4 immediately prior to effective date of 
1962 act, and overpayment received by employee is required to be re- 
CII Heed Sede teks cacweead basses 103 


Employee who had salary rate reduced to $4,800, rate for GS-4(y), when 
saved salary rate of $5,335 (GS-5(g)) terminated in July 1962, and who 
under Federal Salary Reform Act of 1962 had salary adjusted to step 
10 of GS-4, prior to completing required 156 weeks in next lower step 
and shortly before transfer and promotion to GS-7(2), has received 
overpayment of compensation under 1962 act which does not contain 
anything to support adjustment without completion of required serv- 
ice; therefore, employee who should have had salary adjusted to step 9 
at $5,230 and upon promotion should have been given equivalent of two 
step-increases or GS-7(1) $5,540 is liable for refund of overpayment __- 103 
Wage board employees 
Conversion to classified positions 
Highest previous rate 
Service before and after Federal Salary Reform Act of 1962 
Where highest previous rate in wage board position covers period of 
service before and after enactment of Federal Salary Reform Act of 1962 
(5 U.S.C. 1171 note), sec. 25.108(c), Federal Employees Pay Regs., pro- 
viding that upon conversion from wage board to Classification Act posi- 
tion maximum benefit should be given employee in computing his highest 
previous rate, both 1960 Classification Act schedule rate, increased by 
Salary Reform Act, and appropriate rate in 1962 schedule should be 
applied and employee given benefit of highest rate___..____-._---_------- 478 
Wage rate within range of two grades 

When upon conversion from wage board to classification act position 
there is no equivalent of wage board rate under Classification Act and 
next higher rate falls within two or more grades under the act, sec. 
25.103(c), Federal Employees Pay Regs., providing for use of rate that 
gives employee maximum benefit in establishing highest previous rate, 
$7,155.20 per annum wage rate that falls within range of both GS-9 and 
GS-10 grades may be converted to $7,260, grade GS-9, step 6, under 1960 
pay schedules of Classification Act, rather than $7,160, grade GS-10, 
step 2, not because eventually employee would be transferred to GS-9 
position but because selection gives employee greatest benefit under 
1962 general schedule—$7,800 rather than $7,575 per annum—on basis 
that application of highest previous rate rule is within discretion of ad- 
ministrative office in fixing initial salary rate of employee upon 
| CI iets itt an nce cetclnnieminnnmnnainigid mopiedicenpealiae 478 
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COMPROMISES 
Acceptability 
Limitation on compromise amount 
Offer in compromise by foreign claimants alleging relationship, diffi- 
cult to prove, with resident of Dist. of Columbia who died intestate, to 
share one half of $36,000 estate in satisfaction of District’s statutory 
right of escheat (D.C. Code 1961, sec. 18-717) may not be accepted, 
Board of Commissioners of Dist. of Columbia being without authority 
to enter into compromise agreements exceeding $10,000 limitation im- 
posed by D.C. Code 1961, sec. 1-906, in view of fact that Board—crea- 
ture of statute—is limited to powers expressly conferred by statute; 
therefore, authority to compromise claim, even one of escheat, stem- 
ing solely from sec. 1-906, offer to compromise settlement of decedent’s 
estate involving amount in excess of $10,000 limitation imposed on com- 
promise of claims may not be accepted____--------._-_--_----------- 744 
CONSULTANTS AND EXPERTS. (See Experts and Consultants) 
CONTRACTING OFFICERS 
Authority 
Discretion 
Under invitation requiring submission of preproduction samples and 
reserving to Govt. right to waive requirement, pursuant to Armed Serv- 
ices Procurement Reg. 2-201(b) (xiv) as to bidders offering product 
previously procured or tested by Govt., where two lowest bidders had 
previously supplied product and waiver of preproduction samples would 
make second low bidder on total price, which included sample costs, 
low bidder on procurement, determination of contracting officer not to 
waive sample requirement was not such improper exercise of discretion 
as to justify cancellation of contract awarded to low bidder on total 
bid price, determination that samples were necessary to guarantee 
required performance of product in operation and that waiver of require- 
ment would not be in best interest of Govt. having been based on tech- 
nical evaluation of product___---- is sala pile aaah cain nian se diana Meenas 780 
Fair dealing, etc. 
Use by Govt. in invitation for bids of proprietary data obtained under 
prior contract from contractor on basis of assurances from contracting 
officials that data would be held confidential and used only for limited 
purpose is contrary to representations made by responsible officials 
which are binding on Govt. and, therefore,_invitation should be can- 





celed and drawings furnished to potential bidders recovered____.___-_-- 193 
CONTRACTS 

Amounts 

Indefinite 

Options 
Bid evaluation. (Sec Bids, evaluation, options, additional 
amounts) 

Assignments. (See Claims, assignments, contracts) 
Awards 


Advantageous to Government 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating 
facilities, required by invitation was proper, even though evaluation fac- 
tors could not be precise and incontrovertible because of impracticability 
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Awards—Continued 
Advantageous to Government—Continued 
of stating in lease invitation exactly what is desired as to environment, 
factors being pertinent in determining that office space offered met cri- 
teria of sec. 2(a) (5), E.O. No. 11035, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement for 
safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned_-_-_-- 663 
Cancellation 
Erroneous awards 
Award of contract to bidder who offers item which differs from spec- 
{fications in various material aspects affecting price and quality but 
which would better serve needs of procuring agency is award on basis 
of nonresponsive bid prejudicial to other bidders and, therefore, does not 
result in valid and binding contract... £2.46... 26 sce ncn cscs 209 
Although award of contract, under brand name or equal invitation that 
did not specify salient characteristics needed by Govt., to bidder who 
offered item that deviated from one of descriptive requirements that was 
subsequently determined to be unnecessary to Govt.’s needs, was not 
proper, in view of fact that award was made in good faith and that con- 
tractor spent substantial sums in preparing to meet obligations under 
contract, cancellation would not be in best interests of Govt____------- 761 
Circumstances in Prestez, Inc. v. U.S., Ct. Cl. No. 415-61, decided July 
12, 1963, in which contract was canceled because award had been made 
on basis of bid that deviated substantially from specifications to dis- 
advantage of other bidders are to be distinguished from case of award to 
bidder who offered to furnish item which was in many respects superior 
to description in brand name or equal invitation but deviated from one 
minor requirement that was subsequently determined to be unnecessary 
to Govt.’s needs and, therefore, in latter case because contract was 
entered into in good faith and contractor spent substantial sums of 
money in preparing to meet obligations of contract, cancellation would 
Ok De tes ee Coe OF Cette. nn. 5 ses Se hhc Sree 761 
Invitation defective 

Invitation providing that bidders explain any noncompliance with ad- 
vertised specifications, where both low and second low bidder deviated 
from specifications, but award was made to second low bidder on basis 
that nonresponsiveness of bid was unimportant, did not permit full and 
free competition, and award violating 41 U.S.C. 253 should be canceled 
and procurement readvertised on basis of Govt.’s minimum needs, in- 
vitation not being sufficiently definite to allow preparation and evalua- 
tion of bids on common basis as required by 41 U.S.C. 253, and procedure 
in effect permitting bidders to draft specifications for selection of 
contracting officer without knowledge of how points of noncompliance 
would be evaluated, or whether particular deviations would result 
in bid rejection, neither bidder was aware of relative importance of spec- 
ifications, and readvertising procurement will permit competition on 
NE ieiie iiteicncianneccacieswasencusensd mun eeddedadenseauese 544 
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Awards—Continued 
Labor surplus areas 

Freight costs in determining relative bid prices 
In determining relative bid prices for both non-set-aside and set-aside 
portion of procurement, freight costs are for consideration under invita- 
tion providing that set-aside portion shall be awarded at highest unit 
price awarded on non-set-aside portion, adjusted to reflect transporta- 
tion and other cost factors which were considered in evaluating bids on 
non-set-aside portion 

Options 
Option clause in invitation providing for equal non-set-aside and labor 
surplus area set-aside portions and reserving to Govt. 50 percent quan- 
tity increase to be exercised within 1 year, which when exercised in- 
creased set-aside portion to more than 50 percent set-aside for award 
to small business concern, was not only inappropriately used, but should 
not have been included in invitation, percentage of quantity increase and 
time for exercising option not having been sufficiently limited, and in- 
crease beyond 50 percent of amount set aside for labor surplus area 
concern, decreasing to less than 50 percent amount advertised without 
restriction indicating effect of option clauses in set-asides for labor 
surplus areas could substantially reduce amount of competitive procure- 
ment otherwise required by law and correspondingly increase amount 
of negotiated procurement under 10 U.S.C. 2304(a) (1) 
In exercise of option clause under labor surplus area set-aside portion 
of procurement, negotiated at price below contract price, without con- 
ducting negotiations for like amount under contract covering non-set- 
aside, which had been increased in lesser amount, both contracts 
containing option clause reserving to Govt. right to increase quantities 
at least 50 percent, there is no assurance that prohibition in sec. 523, 
Dept. of Defense Appropriation Act, 1963 (76 Stat. 332), against pay- 
ment of price differential on contracts made for purpose of relieving eco- 
nomic dislocations was not violated, and pursuant to par. 1-1505, Armed 
Services Procurement Reg., contracting officer should have solicited 
price proposals from both contractors as best method available for testing 
market to determine that exercise of option under labor surplus area 
set-aside would be most advantageous to Govt., price and other factors 
I ek enditieemeddincewnnnndcmnncnnmelnmemimnabtaes pammmdae kilos 

Qualification 
Bidder who, for purpose of estabiishing eligibility for labor surplus 
area set-aside portion of procurement of aluminum sheets, and because 
it is against its trade practice to release cost data on primary aluminum, 
states that price charged its finishing plant for aluminum ingots manu- 
factured at bidder’s plant in persistent labor surplus area is in excess 
of 50 percent of cost of aluminum ingot on basis that transaction be- 
tween ingot plant and finishing plant constitutes subcontract ‘under 
par. 3-902.1(a), Armed Services Procurement Reg., relating to “Make or 
Buy Programs” or comes under examples “C” and “A” in par. 1-801.1, 


Armed Services Procurement Reg., relating to labor surplus areas may, 


not have regulation applicable to “Make or Buy” program extended to 
different program on distressed labor areas, nor may examples involving 
vendor purchases of raw materials in par. 1-801.1 be considered same as 
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Awards—Continued 
Labor surplus areas—Continued 
Qualification—Continued 
production of materials at its own facility; therefore, evidence sub- 
mitted by bidder does not establish that costs of manufacturing in labor 
surplus area plant are in excess of 50 percent of contract price for fur- 
I CI aii Sabb wake iind idnacnstaiaciendbenk 27 
| Small business concerns 
Bid samples to determine capacity 
Under advertised procurement for radiological equipment that was par- 
| tially set aside for small business, requirement for submission of sam- 
ples before bid opening to test bidder's capability to produce equipment 


meeting detailed specifications not only results in use of bid samples to 

determine responsiveness of bid which is not sanctioned by Federal Pro- 

curement Regs. but results in qualifying small business bidders on basis 
| of capability which is inconsistent with authority of Small Business 
Admin. under 15 U.S.C. 687(b)(7) to make final determinations as to 
capacity of small business concerns under certificate of competency pro- 
cedure and, therefore, rejection of low small business concern bid for 
sample failure without referral to Small Business Admin. for possible 
issuance of certificate of competency is not proper____------------~--~-- i 465 

Certifications 
Conclusiveness 

Low bid under small business set-aside submitted by firm which had 
substantially performed many contracts within time and manner re- 
quired, but had been dilatory in meeting relatively minor requirements 
of contract, which although not sufficiently significant to warrant termi- 
nation for default had cumulative effect of unduly increasing Govt.’s 
burden of administration, may be rejected notwithstanding issuance of 
certificate of competency under sec. 8(b) (7), Small Business Act, 15 
U.S.C. 637(b) (7), which although conclusive on contracting officer pur- 
suant to par. 1-7056(a), Armed Services Procurement Reg., as to capac- 
ity and credit of bidder, elements of ability to perform, is not conclusive 
as to elements of willingness to perform—perseverance, tenacity, or 
integrity—and contracting officer finding firm on basis of substantial 
evidence deficient in performance not as result of lacking capacity, but 
due to consistent failure to apply tenacity and perseverance to do accept- 
able job may reject low bid__-------------- 


Referral of bidder’s qualifications by contracting officer under par. 
1-705.6(b), Armed Services Procurement Reg., to Small Business 
Admin. for consideration under certificate of competency procedure be- 
fore rejecting bid for lack of responsibility as to capacity or credit does 
not preclude contracting officer after issuance of COC, which is conclu- 
sive as to bidder’s capacity or credit, from considering factors outside 
scope of COC, contracting officer's determination to submit question of 
| bidder’s responsibility for COC consideration not constituting irrevocable 
determination that bidder was eligible for award but for factors as to 
which COC would be conclusive; however, determination of nonrespon- 
sibility outside scope of COC must be supported by substantial evidence 
of lack of integrity, tenacity, or perseverance_-_-___-.------------------ 387 
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Denial 
Effect 
Determination by contracting officer under criteria established in par. 
1-903, Armed Services Procurement Reg., that low bidder with record 
of unsatisfactory performance on numerous Govt. contracts does not 
qualify as responsible bidder under par. 1-908.1(iii) having been af- 
firmed by refusal of Small Business Administration to issue Certificate 
of Competency is valid determination for particular procurement ; how- 
ever, in event contractor is eligible for subsequent procurement award, 
determination of responsibility would have to be made on basis of quali- 
fication and record of performance at that time 
Failure to request 

Determination under par. 1-904, Armed Services Procurement Reg., of 
nonresponsibility of small business concern, low bidder under invitation, 
on basis of record of substantial delivery delinquencies without referral 
to Small Business Admin. under 15 U.S.C. 637(b) (7) for certification of 
concern’s capacity and credit was unjustified absent finding that delin- 
quency arose out of something other than capacity and credit and, 
therefore, was not within scope of SBA certification and, although can- 
cellation of award is not required, future awards after rejection of small 
business bid for nonresponsibility without submitting matter to Small 
Business Admin. will be regarded as invalid unless award is required 
without delay, or finding of nonresponsibility is based on substantial evi- 
dence that situation resulting from factors not included in capacity or 
credit existed to justify finding 

Multi-year procurements 
Use of multi-year procurement procedure prescribed in par. 1-322, 
Armed Services Procurement Reg., for competitive contracting of known 
requirements, under which contract quantities are budgeted and ac- 
counted for in accordance with program year in which each quantity is 
authorized, no-year funds are used, and reduced unit prices are obtained 
by eliminating repetitive, substantial start-up costs, does not prevent 
competition by small business concerns or violate Small Business Act, 
nothing in procedure restricting placement of contracts with qualified 
small business concerns, which should find opportunity to spread start-up 
costs attractive, does not derogate purposes of advertising statutes 
(10 U.S.C. 2304(a) and 2305), free and open competition being obtained 
for Govt.’s known needs, and does not violate principles of fund obliga- 
tions, statutory time limits on obligation and expenditure of funds not 
applying to no-year funds_-____-~-- 

Set-asides 


Printing and binding procurement 
Printing procurements Public Printer is unable or not equipped to do 
which are returned to military departments for direct contracting pur- 
suant to 44 U.S.C. 14 and Govt. Printing and Binding Reg. No. 15, 
dated Apr. 1, 1963, may be set aside exclusively for small business con- 
cerns, contract printing not being exempt from provisions of Small Busi- 
ness Act (15 U.S.C. 631, et seq.), and expectation that lower bid prices 
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Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Printing and binding procurement—Continued 
may be submitted by large concerns is not significant, exercise of author- 
ity contained in 15 U.S.C. 644, implemented by par. 1—-706.5, Armed Serv- 
ices Procurement Reg., for total set-aside of defense procurements not 
being contingent upon determination that costs to Govt. would not be 
| increased by set-aside, nor requiring “testing of the market,” but only re- 
quiring that reasonable expectation exists that sufficient small business 
concerns will submit bids to afford adequate price competition____--~- 497 
Cost-type 
Prohibitory, etc., statute applicability 
Reimbursement for purchase of aircraft by cost-reimbursement con- 
tractor, operating federally owned research center for National Science 
Foundation is prohibited under sec. 16(a) of Administrative Expenses 
Act of 1946, 5 U.S.C. 78(b), in absence of express authority in agency’s 
eee Ce GND | WE sie ih oh eee cccmeiaceenannanece ae 697 


Data, rights, etc. 

i Use by Government 

Use by Govt. in invitation for bids of proprietary data obtained under 
prior contract from contractor on basis of assurances from contracting 
officials that data would be held confidential and used only for limited 
purpose is contrary to representations made by responsible officials 
which are binding on Govt. and, therefore, invitation should be can- 
celed and drawings furnished to potential bidders recovered_______--__- 193 
Use of design drawings furnished by first phase contractor under con- 
tract, which gave Govt. right to use and disclose in any matter the sub- 
ject data, for other phases of procurement is proper for all subject data 
delivered under first phase contract, even though data may contain 
restrictive markings; however, if proprietary data has been furnished, 
contractor should advise contracting officer of its claim to data protec- 
tion and furnish sufficient information for procuring agency to make 


’ proper determination of character of data___.____.._---------------- 451 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
f Default 


Relief clause applicability to performance 

Contractor who claims increased costs in performance of completed con- 
tract for supplying citrus fruit juice to Veterans Admin. because of 
freeze that damaged citrus crop on basis of default clause in contract 
| which relieves contractor for excess costs for performance failure due 
to acts of God may not have default clause which is applicable only to 
failure to perform invoked as basis for recovering increased costs in 
performance of contract and, in absence of showing that contractor was 
required to purchase citrus products from source of supply unreasonably 
distant from that contemplated under contract, claim for increased costs 
DHE OO GORING iii hc iciiccincanitenecumipernnadeitadamedonmanaatas 142 
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Default—Continued 
Strikes, etc. 
Excusable 
Prime contractor’s delay in performance due to default of subcon- 
tractor who experienced labor difficulties that were not unforesee- 
able and who did not take nor attempt to take any action necessary to 
obtain solution to problems precludes finding that failure to produce 
due to labor difficulties was result of causes beyond control and without 
fault or negligence so as to be excusable under “default” article of 
case cece ren cas tgscssie Stas ates co cdr accep ais a aR ene contin palo nee apne aati 
Deliveries 
Items omitted from bids 
Award, under par. 1-1206.4, Armed Services Procurement Reg., requir- 
ing bidders to identify specific products to be furnished as well as any 
modifications from brand name products specified in invitation, to 
bidder who submitted descriptive literature on equipment to be fur- 
nished that did not include particular component in brand name product 
specified in invitation and who did not indicate that equipment contained 
any modifications of brand name product is not award that obligated con- 
tractor to furnish component which was subsequently determined to be 
unnecessary to Govt.’s needs and, therefore, delivery of equipment with- 
out component may be accepted __-_-_- le ave ln de Melee iow te ete ate a in is 
Discounts 
Delays 
Repair of property damaged 
Under contract to furnish drayage and crating services and incidental 
labor, which provided prompt payment discount of 1 percent, 20 days, 
and liability on part of contractor for property lost or damaged, con- 
tractor is entitled to payment of prompt discount taken after expiration 
of 20-day discount period on two invoices covering purchase orders re- 
questing movement of Govt. furniture and labor to erect steel shelving 
on which payment was withheld pending repairs to Govt. property 
damaged under both orders, Govt. being entitled under terms of con- 
tract only to withhold payment to extent of cost of repairs to damaged 
property until acceptance of repairs, and, therefore, contractor is due 
discount deducted on invoices paid after expiration of discount period, 
less value of cost of repairs if that amount is not too insignificant to 
ie rere I oe a ene cn mecen 
Disputes 
Contract Appeals Board decision 
Review limitation 
Since decision of Armed Services Board of Contract Appeals holding that 
action of Govt. between time contractor was delinquent in his deliveries 
and time default termination was issued did not constitute waiver of 
Govt.’s right to terminate is based on facts considered by Board and since 
in light of decision of Supreme Court in U.S. v. Bianchi, decided June 3, 
1963, review of Board's decision by Comptroller General is required to 
be limited to record before Board, Board’s decision may not be viewed 
as arbitrary, capricious, or not supported by substantial evidence; how- 
ever, evidence furnished to Comptroller General but not before Board 
to effect that contracting officer’s representative, after date of delinquent 
deliveries on many occasions, urged contractor to expedite several small 
shipments has material bearing on waiver question.__.________________ 
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Disputes—Continued 

Finality of administrative findings 

Releases 

Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in violation 
of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards of act 
that under Disputes clause, ‘decisions are not final and conclusive if 
fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 
faith, or are not supported by substantial evidence, not applying to 
releases or settlements, and although directive issued under authority 
of Budget and Accounting Act, 1921, and Budget and Accounting Proce- 
dures Act of 1950, will insure that releases do not foreclose review and 
finalize decisions not entitled to that status, it will not affect contract 
modifications, supplemental agreements, etc., over which GAO has exer- 
cised review authority both prior and subsequent to Wunderlich Act_-_-_- 
Duration 

Option to extend 
Under service contract containing option permitting extension for addi- 
tional month beyond service year, agreement with contractor, who is pro- 
testing second low bidder under new invitation, to continue to furnish 
services on day-to-day basis until protest is resolved does not constitute 
exercise of option but is merely procedure agreeable to both parties to 
furnish services pending final determination of protest__.....-.-_------ 
Federal specifications. (See Contracts, specifications, Federal specifica- 

tions) 
Federal supply schedule 

Multiple suppliers 

Price reduction 

Where item was not required to be purchased from Federal Supply 
Catalog, cancellation of Air Force Invitation for Bids (IFB) to procure 
item for lesser amount from low bidder under IFB who to meet Federal 
Supply Service (FSS) contract price competition of second low bidder 
under IFB secured one of multiple FSS contracts issued for item, nego- 
tiated under Federal Property and Administrative Services Act, 40 
U.S.C. 471, was not in best interests of Govt., and is not procurement 
that contributes to integrity of competitive bidding, option to make award 
pursuant to subsequent FSS contract, or price reduction, nullifying basic 
tenet that once bids are opened and disclosed, higher bidder will not 
have second opportunity to underbid low bidder; however, award will 
not be disturbed, second low bidder under IFB having reduced his FSS 
contract price after disclosure of IFB bid prices indirectly had same 
competitive advantage as though permitted to submit second bid un- 
i BG A Riitndndin Bite stttincncubittn edema ee 
Freight charges 

Documentation 
Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges pre- 
paid in amounts less than $25 and included in billings to Govt. 
(B-121220, Aug. 2, 1957) may not be extended to cover invoices con- 
taining charges for prepaid freight in amounts over $25, receipted 
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Freight charges—Continued 

Documentation—Continued 
freight bills serving as documentary evidence to establish that Govt. 
bore transportation charges and is real party in interest in recovery of 
overcharges or reparations, and unearned freight in loss and damage 
claims, however, if unavailable, there may be accepted unreceipted 
freight bill required by 49 C.F.R. 142.8 and 188.3, certified carrier’s 
invoice evidencing payment, and copy of voucher reimbursing contractor, 
but when documents are retained under contract records provision, 
unreceipted freight bill will be acceptable provided contractor certifies 
that freight charges were paid and that evidence of payment will be 
furnished upon request. B-121220, Aug. 2, 1957, modified 
Government property 

Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Increased costs 

Acts of God, storms, etc. 
Contractor who claims increased costs in performance of completed con- 
tract for supplying citrus fruit juice to Veterans Admin. because of 
freeze that damaged citrus crop on basis of default clause in contract 
which relieves contractor for excess costs for performance failure due to 
acts of God may not have default clause which is applicable only to 
failure to perform invoked as basis for recovering increased costs in per- 
formance of contract and, in absence of showing that contractor was 
required to purchase citrus products from source of supply unreasonably 
distant from that contemplated under contract, claim for increased costs 
RN I arse eer cco oc er hist 8 occ 

Cost greater than contemplated 

Supplier change 

Contractor who had 26 days to obtain stocks to fulfill contract for sup- 
plying fruit juice before freeze damaged citrus crop and who claims 
losses as a result of having to obtain fruit for completion of remaining 
deliveries at higher price from source about 100 miles distant has not 
acted as prudent, responsible contractor to be regarded as without fault 
or negligence to be entitled to relief under “contemplated source of 
supply” theory in Dillon v. U.S., 140 Ct. Cl. 508, under which contractor 
who was required to obtain stocks at unreasonable distance from area 
contemplated by parties was granted limited relief 

Government activities 

Test of State pricing statute 

Additional compensation claims for dairy products purchased by U.S. 
in California predicated on fact that Govt., which had brought court 
action to determine applicability of California Milk Stabilization Law 
(Calif. Agricultural Code, div. 6, ch. 17, sec. 4200-4420) , failed to respond 
to application for stay of action filed by State of Calif. in Supreme Court 
of U.S. thereby forcing distributor to pay minimum producer prices and 
to make deliveries at contract prices, may not be paid in absence of 
consideration, and contracts containing no provision for price adjust- 
ment in event contractor should be obliged to pay minimum prices, 
acceptance of bids gave rise to valid and binding contracts vesting in 
U.S. legal right to performance at bid prices__......._...-._-____-___- 
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Labor stipulations 
Davis-Bacon Act 
Minimum wage determinations 
Expiration date omission 
Omission of expiration date of prevailing wage determination made by 
Secretary of Labor under Davis-Bacon Act, 40 U.S.C. 276a, which oc- 
curred prior to bid opening date scheduled in invitation for construction 
work that included both a wage determination and provision for equi- 
table adjustment of contract price should wage rate determination 
expire after bid opening date and prior to award, does not require with- 
holding of contract award under invitation, bidders having competed 
on basis of rates advertised in invitation and, therefore, on equal basis, 
and equitable adjustment to successful low bidder neither prejudicing 
yovt. nor other bidders; however, while there is no legal objection to 
award, every effort should be made to assure that contracts are awarded 
on basis of current wage-rate determinations____.______-____---------- 238 
Prevailing area practice criteria 
Under bridge construction contract including structural ironworker 
and laborer rates predetermined by Secretary of Labor, pursuant to 
Davis-Bacon Act, 40 U.S.C. 276a, contracting officer lacking prevailing 
area practice criteria having directed use of ironworker rate for unload- 
ing and handling structural steel on basis of similar project 120 miles 
distant, contractor has valid claim for increased labor costs if no 
shortage of laborers existed in areas, Davis-Bacon Act authorizing 
Secretary of Labor to determine prevailing wage rates by classification 
of work implying use of comparative local rates, and neither prevailing 
area practice existing nor being contemplated at time contract was 
awarded, contracting officer should not have relied on distant project 
to direct use of ironworkers to unload and handle steel, and payment 
of laborer rate to unload and handle structural steel would not have 
VIGERESE COMETRCLOTE CUUSIREID Ia icons ieee ei ccnecceicnesekeeee 623 
Off-site work 
Work performed by mechanics and laborers of contractors, subcontrac- 
tors or materialmen off site of Federal construction project subject to 
Davis-Bacon Act, 40 U.S.C. 276a, is not work “directly upon the site” 
within meaning of that phrase in act which phrase must be construed 
as work within exact confines of place of performance of construction 
or precise location of work and, therefore, work performed by employees 
of material supplier three miles from construction area is not work sub- 
ject to minimum wage provisions of Davis-Bacon Act__-----------~-- 84 
Wage determination changes 
On basis of purported Govt. directive, issued after award of bridge 
construction contract, increasing hourly wage rate for structural iron- 
workers, where Dept. of Labor modification of pertinent wage rate 
decision was not made part of contract, Departmental Regulations 
permitting exclusion of wage determination changes received 5 days 
or less before opening of bids, provided award is made within 30 days 
after bid opening, contractor may not recover additional labor costs 
incurred in erection of structural steel, so-called directive on which 
claim is based being letter from contracting officer concerned with 
| establishing additional rate classification and increased labor costs 
having occurred due to short supply of workers at lower hourly rate 
ED te QUE icici ce wan dccitinaanteiee dmdcadauoumaceecawneen 623 
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Leases. (See Leases) 
Mistakes 

For errors prior toaward. (See Bids, mistakes) 
Multi-year procurements 

Validity 
Use of multi-year procurement procedure prescribed in par. 1-322, Armed 
Services Procurement Reg., for competitive contracting of known re- 
quirements, under which contract quantities are budgeted and accounted 
for in accordance with program year in which each quantity is author- 
ized, no-year funds are used, and reduced unit prices are obtained by 
eliminating repetitive, substantial start-up costs, does not prevent compe- 
tition by small business concerns or violate Small Business Act, nothing 
in procedure restricting placement of contracts with qualified small busi- 
ness concerns, which should find opportunity to spread start-up costs 
attractive, does not derogate purposes of advertising statutes (10 U.S.C. 
2304(a) and 2305), free and open competition being obtained for Govt.’s 
known needs, and does not violate principles of fund obligations, statu- 
tory time limits on obligation and expenditure of funds not applying 
Oc kcal col silk vers tenes dam ir ean acalp bsaes oiein'ee 
Negotiation 

Multi-phase procurements 

Option to negotiate 

Under option clause in negotiated contract for three phase procurement 
of spacecraft chambers which provides that Govt. will negotiate with 
first phase contractor for second and third phases, request for proposals 
from first phase contractor without further negotiation or execution of 
written contract or contract amendment was mere preliminary step to 
further negotiation and fact that procuring agency did not execute 
amendment for second phase does not result in breach of contract or 
impose any legal liability on Govt., and determination to reprocure other 
phases through wider base of competition is in best interest of Govt_-_ 

Propriety 
Action of procuring agency in limiting negotiations for contract for proc- 
essing and sale of sealskins to offeror who was assigned highest priority 
rating based upon his technical proposal and comparative responsibility 
determination before firm proposals, including price proposals, had been 
solicited from all responsible offerors and before comparison of price and 
all other factors in such proposals had been considered is contrary to 
Federal Procurement Regs., which require solicitation and considera- 
tion of competitive prices in determination of method of procurement 
and, therefore, such award action does not constitute valid, enforceable 
obligation of Govt. and should be recinded 
Personal services. (See Personal Services) 
Privity 

Warehouseman 

Household effects stored in transit 

Warehouse handling and storage-in-transit charges due on shipment of 
household goods of member of armed services tendered by transportation 
officer under Govt. bill of lading to line-haul carrier indebted to U.S. for 
overcharges in unrelated transportation transactions allowed in bank- 
ruptcy proceedings but remaining unpaid due to insufficient assets, may 
not be allowed warehouseman, whose designation as consignee on bill 
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Privity—Continued 
Warehouseman—Continued 
Household effects stored in transit—Continued 

of lading creates no privity of contract with U.S. and, therefore, no 
liability on part of Govt. for unpaid accessorial charges, contract to pack, 
transport, store and deliver goods at destination being single unified 
transaction, payment for services performed cannot be split into com- 
ponent parts, and line-haul carrier is entitled to payment for services 
under contract, and amount owing will be applied to reduce carrier’s 
SONRORNENE WO: Die nnacacs uanscmedcewadadiwaaaes pbs eaope teers 2 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 


Qualified products. (See Contracts, specifications, qualified products) 
Releases 


Finality 
Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in violation 
of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards of 
act that under Disputes clause, decisions are not final and conclusive 
if fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 


Page 


| faith, or are not supported by substantial evidence, not applying to 
5 releases or settlements, and although directive issued under authority 


; of Budget and Accounting Act, 1921, and Budget and Accounting Pro- 
cedures Act of 1950, will insure that releases do not foreclose review 
and finalize decisions not entitled to that status, it will not affect con- 
tract modifications, supplemental agreements, etc., over which GAO 
has exercised review authority both prior and subsequent to Wunderlich 
Nc slate alesse ital lakhsalie ata isnitgs eahedaie gone aie Mieke 231 
Sales. (See Sales) 
Specifications 

Ambiguous 

Effect not prejudicial to bidders 

Interpretation by low bidder that invitation for fabrication and erection 
of several launch towers not to exceed maximum specified weight re- 
quired insertion of larger estimated weight in one of blanks which 
interpretation was one that any reasonably informed prudent bidder 
might make on basis of invitation and specifications, even though not 
in conformity with expectations of contracting agency, does not require 
rejection of bid as nonresponsive, contracting agency having burden to 
set out requirements with sufficient clarity to prevent varied interpreta- 
OR ed paendbebecsds dendadaiinacdeistend joo ees 23 

Changes, revisions, etc. 

Obsolete, etc., propriety 

Where evidence indicates that low bidder submitted his bid on basis 
of particular specification designated by number in invitation rather 
than on specification identified by another number which had super- 
seded one in invitation and that contracting agency had continued to 
use old specification under current contracts, old specification is con- 
sidered to be one on which bidders were bidding and on which con- 
CORCTING SICH. WHR. MONIC Waka a. hain oc eh ienseucndcccdecas 
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CONTRACTS—Continued Page 
Specifications—Continued 
Conformability of equipment, etc., offered 
Technical deficiencies 
Two-step, etc., procurement 

Award under second part of two-step procurement to bidder who, 
although not issued invitation to bid, technical proposal under first step 
of procurement having been considered unsatisfactory and not suscep- 
tible of being made acceptable, and par. 2-503.2, Armed Services Pro- 
curement Reg., requiring acceptability of technical proposal for eligibil- 
ity to bid, upon informal advice of unacceptability of first-step proposal 
corrected deficiencies within 3 days and submitted acceptable revised 
proposal prior to opening of bids would be valid award, even though 
ordinarily revised proposals received after date set for submission are 
not considered, speed with which bidder revised technical proposal 
demonstrating ability to have met deadline submission date for revision 
of proposals reasonably susceptible of being made acceptable had notice 
been furnished in accordance with par. 2-503.1(b) (vi) of unacceptability 


of first-step proposal and basis for determination___.-..-_----------- 255 
Descriptive data 
Administrative determination 
Question of whether data and information required to be submitted 
by bidders for Govt. contracts meets data furnishing requirements in 
invitation is factual one primarily for determination by procuring agency 
and when good faith explanation is given by procuring agency indi- : 
cating that information meets invitation requirements contrary conclu- i 
Se pre rn NS i hn ee ee edie awnduaiuinas 77 
Deviations 


Bidders examination of drawings 
Loan to bidder of set of microfilm of manufacturing drawings for ex- 
amination, although invitation listed Govt. offices where bidders could 
examine set of microfilm, is not preferential treatment requiring rejec- 
tion of his bid, loan having caused other bidders no inconvenience, and 
administrative office having discretion to make loan in view of fact 
that no other firms in area requested opportunity to examine microfilm 
set, and that set was loaned only for duration of weekend_______--_--_-_- 268 
Informal v. substantive 
Under invitation for bids on generator requiring alignment of generator 
with turbine, procured under earlier invitation and contract, within 
continental U.S. or Canada, low bid on generator offering to perform 
alignment operation in Japan, where both generator and turbine were to 
be manufactured, was nonresponsive and should be rejected, deviation 
from specification requirement going to price of bid, which was condi- 
tioned on performing function in Japan, is substantive deviation, low 
bidder having competitive advantage over bidders complying with invi- 
tation, and in view of significant dollar differences between low bid and 
next low bids, and apparent undesirability of alignment requirement, 
there is no objection to readvertising procurement to reflect needs 
Ri hats icici ct Sie et ei il OF Se ees 382 
Although award of contract, under brand name or equal invitation that 
did not specify salient characteristics needed by Govt., to bidder who 
offered item that deviated from one of descriptive requirements that was 
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CONTRACTS—Continued Page 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
subsequently determined to be unnecessary to Govt.’s needs, was not 
proper, in view of fact that award was made in good faith and that con- 
tractor spent substantial sums in preparing to meet obligations under 
contract, cancellation would not be in best interests of Govt__...-----.. 761 


Award, under par. 1-1206.4, Armed Services Procurement Reg., requiring 
bidders to identify specific products to be furnished as well as any modifi- 
cations from brand name products specified in invitation, to bidder who 
submitted descriptive literature on equipment to be furnished that did 
not include particular component in brand name product specified in in- 
vitation and who did not indicate that equipment contained any modifica- 
tions of brand name product is not award that obligated contractor to 
furnish component which was subsequently determined to be unnecessary 
to Govt.’s needs and, therefore, delivery of equipment without com- 
I I Wi sain isin eer cig pci nites Rind naan 761 


When bid substantially deviates from requirements of specifications, bid 
is nonresponsive whether or not deviation concerns basic procurement or 
testing program; therefore, under invitation soliciting bids both on 
product and reliability program to test that product, offer to furnish 
environmental and test data of program within 100 days specified in 
invitation, but “after the receipt of the order” rather than required “after 
date of contract” is nonresponsive, and only other bid received under 
invitation also being nonresponsive, procurement may be readvertised, 
§ rule that deviations in bids which affect price, quality, quantity or de- 
livery cannot be waived applying equally to procurement and testing 
program, and, although, reliability program is “peripheral” and is 
offered as proposed program free of charge it is, nonetheless, integral 
' ee a ae eee eee ean mee 813 
Permitted under invitation 
Invitation providing that bidders explain any noncompliance with ad- 
vertised specifications, where both low and second low bidder deviated 
from specifications, but award was made to second low bidder on basis 
that nonresponsiveness of bid was unimportant, did not permit full and 
free competition, and award violating 41 U.S.C. 253 should be canceled 
and procurement readvertized on basis of Govt.’s minimum needs, invita- 
tion not being sufficiently definite to allow preparation and evaluation of 
hids on common basis as required by 41 U.S.C. 253. and procedure in 
effect permitting bidders to draft specifications for selection of contract- 
ing officer without knowledge of how points of noncompliance would be 
evaluated. or whether particular deviations would result in bid rejec- 
tion, neither bidder was aware of relative importance of specifications, 
readvertising procurement will permit competition on equal basis__-_-_-~- 544 
Failure to furnish something required 
Drawings, samples, etc. 
Bidder who under readvertised invitation resubmitted photographs held 
nonresponsive under original invitation, although required by terms of 
invitation to submit new photographs, original bid having been changed, 
and who offered to comply with specifications and terms of invitation, and 
in event of being low bidder to resubmit new photographs, has not met 
requirements of readvertised invitation, and bidder’s failure to submit 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 

Drawings, samples, etc.—Continued 
new photographs conforming to rebidding on procurement may not be 
waived as informality, information going to responsiveness of bid, and 
in evaluation of bids under readvertised invitation rejection of bidder’s 
resubmitted bid, accompanied by nonconforming photographs, was re- 
quired 

Information 
Overhead and profit data which low bidder for construction of housing 
project failed to include with bid is considered informational data to be 
used in event change of work is ordered involving equitable price adjust- 
ment rather than data required for bid evaluation purposes and, there- 
fore, failure to furnish such overhead and profit data does not render 
low bid nonresponsive to essential requirements of invitation 


Failure of low bidder for construction project to furnish list of subcon- 
tractors as required by invitation to prevent “bid shopping” is failure to 
meet material requirement of invitation relating to responsiveness of bid 
rather than to responsibility of bidder and, therefore, rejection of bid 
is proper 

Corporation under invitatioa providing for use and evaluation of Govt- 
owned facilities and special tooling who unable to obtain prior to bid 
opening location of facilities and acquisition cost of tooling, information 
needed to compute use evaluation factor applicable to its bid, in lieu of 
rental payment, estimated information and submitted evaluation factor 
for equipment use subject to revision upon availability of accurate infor- 
mation is entitled to consideration of revised reduced bid submitted 
after bid opening on basis of use factor computed on actual acquisition 
cost of special tooling, notwithstanding displacement of low bid, revised 
bid not constituting bid modification to correct mistake after bid opening, 
evaluation factor dependent upon information obtainable from Govt. 
having remained within control of Govt., failure to timely furnish needed 
information is not chargeable to bidder 

Prices 
Low aggregate, alternate bids on two Base Schedules in amounts less 
than totals of unit items, which totals should have been included but 
were omitted from bids under invitation providing in case of variation 
between unit price and extension, unit price governs, are not bids 
reflecting lump-sum adjustments of unit price totals permitted under 
“Special Bid Condition” of invitation, with provision for prorating 
lump-sum adjustment to individual unit prices, and stating of mathe- 
matical sums of individual items of both Base Schedules being neces- 
sary to establish offering of lump-sum adjustments, and to avoid giving 
bidder option to elect after bid opening to stand on lump-sum totals 
or allege error, award to other than bidder failing to indicate that totals 
stated were intended as bid figures without reference to item quotations 
ee a Bs re ee cece Ca eel god 
Federal Specifications 
Deviation justification 

Deviation from Federal Specifications in invitation for sweepers to 
include added requirement that is erroneously considered permissible 
option, but subsequently approved in accordance with par. 1202.50, Army 
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CONTRACTS—Continued 
Specifications—Continued 
Federal Specifications—Continued 
Deviation justification—Continued 
Procurement Procedure, is not arbitrary or capricious deviation unduly 
restricting competition, but is deviation from Federal Specifications that 
is justified in order to meet particular needs of procuring activity, and 
having prime responsibility for determining whether or not bid price is 
reasonable, contracting officer’s determination that price of sole bidder 
was reasonable, which is supported by evidence, does not require assump- 
tion that sole bidder did not fear competition from other bidders 
Failure to use 
When award under departmental specifications favors second low bidder, 
and use of available Interim Federal Specification, promulgated under 
40 U.S.C. 487 to eliminate unnecessary technical requirements peculiar 
to product, although optional, would have met Govt.’s needs and have 
preserved competitive status of rejected low bid meeting most of depart- 
mental specifications, full and free competition contemplated under 
41 U.S.C. 253(a) was not permitted; however, it would not be in best 
interests of Govt. to disturb award, but future procurements of items 
should be made pursuant to Interim Federal Specification 
Qualified products 
Agency approval 
Bidder who proposes under invitation issued by military department to 
use item that was not qualified by sole agency designated in specification 
to be responsible for approval of qualified products, although it was 
approved by agency to which manufacturers could communicate for 
making testing arrangements, may not be regarded as offering item that 
meets qualification requirement of specifications, and fact that partic- 
ular item based on unauthorized approval was procured under previous 
invitations cannot take place of authorized approval by specified desig- 
nated agency 
Correction of sample defects 
Substitution by Govt. of nondefective tube in oscilloscope sample being 
tested for qualified products list does not result in inequitable treatment 
of competing bidders and is permissible, mere listing of product on quali- 
fied products list not relieving contractor from obligation to meet spe- 
cifications ; therefore, Govt. to avoid eliminating competition may inform 
manufacturer of defect in product submitted for qualification, and 
remedy when known, and in view of restrictive aspects of qualified 
products system, reasonable effort, avoiding discriminatory practices 
such as disclosing confidential or proprietary information to competitors, 
or offering active engineering or other assistance in manufacture or 
construction of product to be tested, should be made to qualify as many 
available sources of supply as possible 
Restrictive 
Conditions reducing price 
Condition in advertised sale of surplus property that article sold must be 
scrapped to avoid adverse economic impact on industry which condition 
will reduce return to Govt. below fair market value as required for 
udvertised surplus sales under sec. 203 of Federal Property and Adminis- 
tive Services Act of 1949, 40 U.S.C. 484, is illegal, there being no indica- 
tion of any Congressional intent in legislative history of 1949 act or its 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive—Continued 

Conditions reducing price—Continued 
amendments to grant agencies discretion to avoid possible economic dis- 
location by selling surplus property below actual fair market value, if 
sold by advertised bidding, or below estimated fair market value if sold 
by negotiation, and, therefore, contract should be canceled and property 
returned to Govt. or negotiations conducted with contractor to delete 
scrapping provision provided price increase is offered___..._._-------- 15 

Disposal areas under dredging contracts 
Award under invitation restricting bids on dredging navigation channels 
and harbors to bids based on use of spoil disposal areas at sea designated 
by Govt. although proper may have precluded Govt. from possible savings, 
even though contract provided for approval of other disposal areas pro- 
posed by contractor after award, and benefits from such use not having 
been reflected in competitive bid prices to provide broader competition 
in future, bidders should be permitted to bid on use of alternate disposal 
areas known only to them, and to perform by generally cheaper hydraulic 
method of dredging, and should no other than Govt. provided area be 
available free of cost, actual net cost to Govt. should be considered, 
whether spoil disposal involves receipt of payments to reduce net cost, or 
payment by Govt. or contractor to effect larger reduction of gross cost__- 643 

Particular make 
In procurements utilizing brand name or equal purchase descriptions, 
Govt.’s actual needs should be determined in advance of issuance of in- 
vitation and only such actual neegs should be set forth as salient char- 
acteristics and if reasonable tolerances respecting physical or functional 
characteristics of equipment are acceptable to procuring agency, salient 
characteristics should be stated in approximate terms______..__------- 761 

Samples 
Preproduction sample requirement 
Capacity to perform 
Under advertised procurement for radiological equipment that was par- 
tially set aside for small business, requirement for submission of samples 
before bid opening to test bidder’s capability to produce equipment meet- 
ing detailed specifications not only results in use of bid samples to deter- 
mine responsiveness of bid which is not sanctioned by Federal Procure- 
ment Regs. but results in qualifying small business bidders on basis of 
capability which is inconsistent with authority of Small Business Admin. 
under 15 U.S.C. 637(b) (7) to make final determinations as to capacity | 
of small business concerns under certificate of competency procedure and, 
therefore, rejection of low small business concern bid for sample failure 
without referral to Small Business Admin. for possible issuance of cer- 
ee ee ae 465 
Waiver 

Under invitation requiring submission of preproduction samples and re- 
serving to Govt. right to waive requirement, pursuant to Armed Services 
Procurement Reg. 2-201(b) (xiv) as to bidders offering product pre- 
viously procured or tested by Govt., where two lowest bidders had pre- 
viously supplied product and waiver of preproduction samples would 
make second low bidder on total price, which included sample costs, low 
bidder on procurement, determination of contracting officer not to waive 


— 
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Specifications—Continued 
Samples—Continued 
Preproduction sample requirements—Continued 
Waiver—Continued 
sample requirement was not such improper exercise of discretion as to 
justify cancellation of contract awarded to low bidder on total bid price, 
determination that samples were necessary to guarantee required per- 
formance of product in operation and that waiver of requirement would 
not be in best interest of Govt. having been based on technical evaluation 
OF WOR os Sn nd nein nn. ett nh ncdesceteeedeens 
Subcontracts 
Bid shopping 
Provision in invitation for bids for construction projects requiring bid- 
ders to furnish with their bids a list of subcontractors to prevent bid 
shopping is regarded as material requirement relating to responsiveness 
of bids and inclusion of such anti-bid shopping provision in invitations 
iat: a Gs CEI Ws 2 oki kee iei hea ase enegn 
Tax matters 
State sales tax 
Refund claims 
Contractor required to pay Illinois Retailers’ Occupation tax on sales to 
U.S. prior to Navy instructions not to pay tax, or if required to do so, 
to pay under protest, may not be denied reimbursement on basis of subse- 
quent judicial determination that taxing statute was invalid, and amount 
of tax refunded to contractor, reported by Dept. of Navy to Justice Dept., 
will be considered in negotiations with State of Illinois to effect settle- 
ment of tax claims that have resulted from Olin Mathieson holding (202 
F. Supp. 757, affirmed 371 U.S. 21) that Illinois Retailers’ Occupation 
tax as applied to sales to U.S. from Aug. 1, 1953 to Aug. 1, 1961 is un- 
CORE oie Sh hditiicnncndatacitladensduceagsinemntaeeeae 
Termination 
Convenience of Government 
Appropriation availability. (See Bids, evaluation, options, addi- 
tional amounts, appropriation availability extent) 
Delay by Government in exercising right 
Since decision of Armed Services Board of Contract Appeals holding that 
action of Govt. between time contractor was delinquent in his deliveries 
and time default termination was issued did not constitute waiver of 
Govt.'s right to terminate is based on facts considered by Board and since 
in light of decision of Supreme Court in U.S. v. Bianchi, decided June 3, 
1963, review of Board’s decision by Comptroller General is required to 
be limited to record before Board, Board's decision may not be viewed 
as arbitrary, capricious, or not supported by substantial evidence; how- 
ever, evidence furnished to Comptroller General but not before Board 
to effect that contracting officer’s representative, after date of delinquent 
deliveries on many occasions, urged contractor to expedite several small 
shipments has material bearing on waiver question___________________ 
Although action by contractor between date deliveries were to be con- 
sidered delinquent for immediate invocation of default termination pro- 
vision in contract and 49 days later when termination for default was 
issued, such as purchase of additional tooling, continued production 
and partial deliveries may operate if known to Govt., to shorten time 
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Termination—Continued 
Delay by Governmentin exercising right—Continued 

which will be considered reasonable forbearance period for issuance 
of termination notice, such action may not be considered as waiver of 
Govt.’s right to terminate for default in absence of affirmative action 
by Govt. to encourage contractor to continue its efforts to deliver__-_- 1 
Offer by representative of contracting officer to contractor, who was de- 
linquent in meeting extended delivery schedule but who at time had not 
been declared in default, that Govt. could supply material required for 
testing may not, in itself, be regarded as encouraging contractor to 
believe that default had been waived or as evidencing any intention by 
Cert; 60 Tonnes Bie Tit tO COTMRIMBNG.. 2.n occ iccicecdsiwccdccdccccswens 1 


Issuance of termination for default 49 days after date deliveries were to 
be considered delinquent for immediate invocation of default termination 
provisions in contract may not be regarded as unreasonably delayed to 
constitute waiver of Govt.’s right to terminate since Govt. has reasonable 
forbearance period in which to determine whether to terminate for 
default or not particularly in cases where progress payments have been 
made and internal administrative procedures require approval of default 
terminations by authority higher than contracting officer__...__.________ 1 


Although token deliveries by contractor within week after date deliveries 
were to be considered delinquent for invocation of default termination 
provisions of contract were made too soon after default date to be con- 
sidered as evidence that Govt. had elected to permit performance rather 
than to terminate contract two deliveries later the same month and be- 
fore issuance of default termination notice might be considered evidence 


of election not to invoke default provisions___...._.._....--_---_---- a 1 
CORPORATIONS 
Government 
Federal law applicability 
Appropriation apportionment i 


In view of purpose of 1950 amendment to apportionment requirements of 

sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appropria- 

tions not specifically excepted, nonadministrative funds of Federal Sav- 

ings and Loan Insurance Corporation must be regarded as subject to 

apportionment, and fact that Corporation has authority to determine its 

necessary expenditures and manner in which they are incurred, allowed, 

and paid does not exclude Corporation from apportionment requirements 

I ae are A i IE eee een reer cere & TH9 i 
COURTS 

Costs | 

Microfilm records. (Sce Records, microfilm, etc., expenses in preparing 
for Government use by nonlitigants) 

Decisions 

Acceptance as precedent by General Accounting Office. (See Courts, 
judgments, decrees, etc., acceptance as precedent by General Account- 
ing Office) 

Acosta, Hortentia R. v. United States, Ct. Cl. No. 82-62, decided July 12, 
1963. (Sce Decedents’ Estates, pay, etc., due military personnel, pre- 
sumption of death) 

Aflague, et al. v. United States, Ct. Cl. No. 212-56, decided Nov. 7, 1962. 
(See Pay, retired, disability, re-retirement, election requircment) 
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Bianchi, United States +. 373 U.S. 709. (See Contracts, disputes, Con- 
tract Appeals Board decision, review limitation) 

Clackum v. United States, Ct. Cl. No. 246-56, decided Jan. 20, 1960. 
(Sce Discharges and Dismissals, military personnel, changes, revoca- 
tions, etc., payment basis) 

Cobb, et al. v. United States, Ct. Cl. No. 430-56, decided Nov. 7, 1962. 
(See Pay, retired, disability, re-retirement, election requirement) 

Ellis, George C. (Plaintiff No. 2, in Cobb, et al.) v. United States, Ct. Cl. 
No. 430-56, decided Nov. 7, 1962. (See Pay, retired, disability, 
re-retirement, election requirement) 

Forster, Paul F. (Plaintiff No. 13, in Aflague, et al.) v. United States, 
Ct. Cl. No. 212-56, decided Nov. 7,1962. (See Pay, retired, disability, 
re-retirement, election requirement) 

Gradall +. United States, Ct. Cl. No. 4-60, decided May 10, 1963. (See 
Compensation, double, concurrent military retired and civilian service 
pay, nonappropriated fund positions) 

Hewitt-Robins, Inc. r. Eastern Freight-Ways, Inc., 371 U.S. 84. (Nee 
Transportation, routes, misrouted shipments, liability for excess 
charges, jurisdiction) 

Meister v. United States, Ct. Cl. 54-62, decided July 12, 1963. (Sce 
Military Personnel, reservists, death or injury, inactive duty 
training) 

Menocal v. United States, Ct. Cl. No. 63-61, decided Apr. 4, 1962. 
(See Pay, retired, re-retirement, length of second tour of duty) 

Prestex, Inc. v. United States, Ct. Cl. No. 415-61, July 12, 1963. (Sve 
Contracts, awards, cancellation, erroneous awards) 

St. Paul Mercury Indemnity Co., United States v., 183 F. Supp. 726. 
(See Veterans, hospitalization, insurance company refund claim) 

Wilson, Frank Briggs 7. United States, Ct. Cl. No. 465-59, decided Nov. 7, 

1962. (Scc Pay, retired, disability, re-retirement, election require- 

ment) 

| Zur-Linden rv. United States, Ct. Cl. No. 207-58, decided July 18, 1962. 

(Sec Pay, retired, disability, re-retirement) 

| Judgments, decrees, etc. 

Acceptance as precedent by General Accounting Office 

' The holding with respect to Seliga type retired pay benefits under sec. 

i 411, Career Compensation Act of 1949, 37 U.S.C. 281 (1952 Ed.), to retired 

Fleet reservists in Forster and Ellis cases decided by Court of Claims 
on Nov. 7, 1962 (A flague, et al. v. U.S. Ct. Cl. No. 212-56: Cobb, et al. v. 

| U.S., Ct. Cl. No. 430-56, and Wilson vy. U.S., Ct. Cl. No. 465-59) under 
which disability retired pay was barred to those members who could not 

i show timely and valid election of option (A) to qualify for disability 
retired pay under sec. 411 or could not establish that failure to make 
election was due to erroneous or misleading information by Navy will 
be followed in future claims but prior Seliga type payments will not be 
recovered, also, since holding left undisturbed retired pay computed 
under method (b) of sec. 511, 37 U.S.C. 511(b), even though not sup- 
ported by election of option (B) under sec. 411, acceptance of payments 
will be considered ratification of option (B) and payments will not 
IO = I cai at pacbawa dade anal eka 6 
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Judgments, decrees, etc.—Continued 
Acceptance as precedent by General Accounting Office—Continued 
Retired officers of uniformed services employed by nonappropriated 
fund instrumentalities and paid from nonappropriated funds while 
receiving retired pay will no longer be considered to be holding civilian 
offices or positions under U.S. Govt. within meaning of double compensa- 
tion limitation in sec. 212, Economy Act of 1982, as amended, 5 U.S.C. 
59a, in view of holding of Court of Claims in Gradall vy. U.S., Ct. Cl. No. 
4-60, decided May 10, 1963, as to status of employment with military 
exchange services, and retired pay may be made in similar cases of 
retired officers who have been or may be employed by nonappropriated 
fund activities and paid from nonappropriated funds____-_---------- 
Holding in Menocal vy. U.S., Ct. Cl. No. 63-61, decided Apr. 4, 1962, that 
member who prior to Nov. 12, 1918, served as midshipman with active 
duty from Mar. 26, 1951, to Mar. 2, 1953, following retirement on Mar. 1, 
1948, and who is re-retired with over 30 years of service, including 
inactive service while on retired list between periods of active duty, 
was “hereafter retired” within meaning of fourth paragraph of sec. 15, 
Pay Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.). and is entitled 
to retired pay computed at 75 per centum of active duty pay at time of 
retirement will be followed and applied as precedent in administrative 
settlements, providing facts are same; however, although court in its 
decisions did not consider recall orders, no temporary or short periods 
of duty having been involved, claims for retirement benefits under fourth 
paragraph of sec. 15, where prior to June 1, 1958, active duty after 
retirement is not continuous period of at least 1 year, condition prescribed 
in sec. 3(b), act of May 20, 1958 (37 U.S.C. 232 note), should be for- 
warded to U.S. GAO for direct settlement 
Res judicata 
Judgment based on stipulation 
Periods not covered by judgment 

Officer whose Title III retired pay (10 U.S.C. 1331-1337) is computed 
on 9.18 years of service for percentage purposes in establishing amount 
due him under Bowman, et al. v. U.S., Ct. Cl. No. 108-58, dated Nov. 26, 
1958—a stipulated judgment—but whose retired pay for period May 1, 
1960, to Apr. 30, 1963, is computed on 9.16 years of service due to cor- 
rected DD Form 424, Information for Retirement Pay, and amended 
retirement orders showing his retirement effective as of Sept. 1, 1952, 
rather than Oct. 1, 1952, is not entitled, effective May 1, 4960, to difference 
in rate of retired pay computed on 9.18 rather than 9.16 years of service 
for percentage purposes under doctrine of “estoppel by judgment” or 
“collateral estoppel”, court in stipulated judgment not having passed 
upon legal merits of officer’s retired status for any period subsequent 
to period covered by judgment, subsequent reduction of percentage factor 
from 9.18 to 9.16 years of service in computation of officer’s retired pay 
was proper 
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COURTS—Continued Page 
Jurors 
Fees 
Government employees in State courts 
Compensation deduction 
Employees serving on juries in State courts who waive or refuse to 
accept authorized jury fees are, nevertheless, required under sec. 3 of 
act of June 20, 1940, 5 U.S.C. 30n, which limits Govt.’s liability for 
salary payments during absence to difference between salary and fees, 
to have their salaries reduced by amount of authorized fees________-___ 672 
Duty in excess of 8 hours 
When postal field service employee, whose regular tour of duty is sched- 
uled from 5 a.m. to 2 p.m., while serving on jury duty performs from 4 
to 5 hours of regular postal duties, he is not entitled to overtime for serv- 
ice in excess of 8 hours in day, and while 5 U.S.C. 30n and 30p provide 
that salaries may not be diminished, or any deductions made for annual 
leave of absence on account of jury duty, irrespective of when absence 
occurs, there is no authority for granting of compensatory time or over- 
time employee is required to serve on jury duty ; however, although em- 
ployee in postal field service is not entitled to overtime compensation 
under 39 U.S.C. 3573 for his service in excess of 8 hours a day, if excess 
hours that are not included in regular tour of duty consist of jury duty 
he may retain that portion of jury fees that exceed compensation for 
hours of absence from regular duty for jury service__._..._._-_____-~-- 434 
CUSTOM AND USAGE 
Effect 
Longtime construction of term ‘20 years of service,” in 10 U.S.C. 6884(a) 
relating to involuntary separation of Navy officers with less than 20 years 
of service by selection board action, as meaning 20 years of total com- 
missioned service in Regular Navy is tenable construction and, therefore, 
Marine Corps officer with more than 20 years of enlisted Reserve officer 
and Regular Commissioned officer service but less than 20 years of Regu- 
iar commissianed service when selection board reports officer as unsatis- 
factory for discharge with severance pay is officer with less than 20 years 
of service within 10 U.S.C. 6384(a) so that action of selection board 
Ocala he Sa ee ache 
DAMAGES 
Property damage claims due to military activities. (Sce Claims, military 
activities, property damage, loss, etc.) 
DEBT COLLECTIONS 
Hardship 
Stoppage of final pay of military personnel 
When total or nearly total stoppage of final pay of member of uniformed 
services to effect collection of erroneous payments under 5 U.S.C. 46d 


sisiretisanahuaia gt aendies Giamaes 768 


would create hardship for member and dependents incident to his retire- 
ment from active service, collection may be made from retired pay when 
there is reasonable prospect of collecting debt in full from active duty pay 
and retired pay, withholding of less than member's total active duty pay 
to prevent hardship being in accord with legislative intent of 5 U.S.C. 
46d, authorizing collection of debts from retired pay__.-.------------- 524 





890 INDEX DIGEST 


DECEDENTS’ ESTATES 

Pay, etc., due military personnel 

Presumption of death 
Holding in Hortenia R. Acosta v. U.S., Ct. Cl. No. 82-62, decided July 12, 
1963, that missing husband of plaintiff, retired member of uniformed 
services, was legally dead and without indicating date of death that he 
had remained alive for 7 years, and that plaintiff, designated adminis- 
tratrix, was entitled to unpaid retired pay for 7-year period will not be 
followed as precedent, and determination that absent affirmative evidence 
as to time of death, presumption is member remained alive for 7 years, 
and that either party is free to prove earlier date being based on facts of 
case, with indication that each case must be decided on particular facts 
involved, adoption of general rule, in settlement of future claims for re- 
tired pay involving missing retired military members judicially declared 
dead, that retired pay should be paid for period until expiration of 7 
years after members’ absence began would not be warranted, and such 
claims should be referred to GAO for direct settlement__- i 
Simultaneous deaths 

Payment of amounts due 
In determining disposition of lump-sum payment due for annual ieave 
upon accidental simultaneous death of former employee and wife where 
their two sons survived accident for short time, it is appropriate to 
construe order of precedence in Federal Statute (5 U.S.C. 61f) through 
aid of Uniform Simultaneous Death Act, for although Federal law pro- 
vides order of payment there is no Federal statute to assist in deter- 
mining whether parties named in Federal statute exist and, therefore, 
for purpose of determining existence of parties named in that act 
applicable State law must be consulted, and on basis of evidence that 
both sons lived after accident for at least short period of time, State 
Uniform Simultaneous Death Act may not be invoked, and lump-sum 
annual leave is for payment to estates of two sons and not to mother of 
deceased employee 

DEPARTMENTS AND ESTABLISHMENTS 

Internal controls 

Sampling, etc., plans 

Propriety 

Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying officer 
who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made respon- 
sible for propriety and correctness of payments, and who would be 
liable for all erroneous payments regardless of whether erroneous pay- 
ment was made on voucher examined under proposed plan or on one 
that was not, is plan which violates spirit and intent of acts establish- 
ing responsibility of certifying officers and, therefore, may not be 
adopted ecaieiees <i act actin 
Services between 

Subleasing of space 
Although in absence of authorizing legislation Post Office Dept. may 
not use annual rental, or any other, appropriations to plan and pay for 
space in new leased facilities for Customs mail examination, under 31 
U.S.C. 686 providing for one Govt. agency to make available to another 
Govt. agency, pursuant to informal agreement, surplus space in leased 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Services between—Continued 

Subleasing of space—Continued 
premises and to be reimbursed for proportionate cost of space, utilities, 
and services, including light, heat, fuel, water and janitor services, Sec- 
retary of Treasury upon determination that it is in best interest of Govt. 
may authorize arrangement with Post Office Dept. that it include in its 
plans for new leased facilities space for examination of Customs mail 
and for reimbursement of additional cost to construct leased space au- 
thorized by 39 U.S.C. 2102 and 2103, and proportionate rental cost, 
effective with fiscal year 1966, to permit Customs Bureau to budget funds 
for both leased space to be constructed and space already occupied__- 
Status 

District of Columbia Redevelopment Land Agency 
Acquisition by House Office Building Commission of real property owned 
by Dist. of Columbia Redevelopment Land Agency by transfer to Archi- 
tect of Capitol is within authority of sec. 1202(a), Additional House 
Office Building Act of 1955 (40 U.S.C. 175 note), providing for transfer 
of real property owned by U.S. in vicinity of Capitol Grounds without 
reimbursement or transfer of funds, square of land involved falling 
within term “real property owned by the United States” as used in 1955 
act, Land Agency being viewed as Federal Agency, even though acquiring 
property in its own name, act of Mar. 1, 1929, authorizing Agency to 
condemn property in accordance with proceedings governing acquisition 
of land in Dist. of Columbia for use by Federal Govt. ; however, as result 
of transfer, it will be necessary to replace funds obtained pursuant to 
loan and grant contract between Land Agency and Housing and Home 
Finance Agency for original acquisition of property___---- aaa NE 

DETAILS 

Military personnel 

Foreign assistance programs 

Leave 

Since commissioned officer personnel of Coast Guard who are assigned 
or detailed to duty with foreign government outside U.S. under authority 
of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue status 
in active service of Armed Forces during overseas assignment and are 
not regarded as civilian officers or employees within purview of Annual 
and Sick Leave Act of 1951, members are entitled to leave benefits 
authorized incident to membership in Armed Forces under 10 U.S.C. 
TO1(a) 

Retired 

Teachers at educational institutions 

When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members of 
Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as “National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement 
may not be made to educational institutions for one-half difference be- 
tween going rate for high school teachers of these subjects in their 
localities and retired pay of military personnel involved, tnembers so 
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DETAILS—Continued 
Military personnel—Continued 

Retired—Continued 

Teachers at educational institutions—Continued 

detailed or so assigned being on active duty are entitled to active duty 
pay and allowances, and subsidy payments contemplated not being 
within scope of 10 U.S.C. 3540, there is no authority to pay educational 
institutions for teachers’ salaries from appropriated funds__-------~--- 
States, municipalities, etc. 

Federal employee benefits 
Although employees detailed to State, municipal, and other nonprofit 
institutions under Public Health Service Act, as amended, may continue 
to be paid from Federal appropriated funds and to retain all Federal 
employee benefits, when detailed and placed in leave without pay 
status, employees are entitled only to Federal employee benefits pre- 
scribed in 42 U.S.C. 215(d)—basie pay, promotion, retirement, injury 
or death compensation, and benefits provided in sec. 213—but they are 
not entitled to annual and sick leave (5 U.S.C. 2061, ef seq.), a 40-hour 
workweek (5 U.S.C. 944), and overtime and holiday pay (5 U.S.C. 911, 
922), entitlement to return to Federal service without loss of, or detri- 
ment to detailed employees status as Federal employees not creating 
entitlement to retain all rights and benefits of Federal employees during 
leave without pay period 

Local holidays 
Employees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid 
by Federal Govt. may be excused from duty on State or local holiday 
on which normal duties may not properly be performed; however, if 
required to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for 
payment of extra compensation to them, and, although employees ex- 
cused from work on State or local holiday need not be charged leave, if 
employees are not excused, they are only entitled to their regular 
compensation 


DISCHARGES AND DISMISSALS 


Military personnel 

Changes, revocations, etc. 

Payment basis 

Holding in Clackum v. United States, Ct. Cl. No. 246-56, decided Jan. 20, 
1960, that discharge issued to member of uniformed services was invalid 
and did not terminate military status so as to entitle member to pay 
and allowances until end of enlistment term was based on particular 
facts in that case and does not establish any precedent to entitle another 
member to pay and allowances until end of enlistment term on basis of 
change of discharge from undesirable to honorable which discharge was 
issued several years before termination of member's enlistment 

Enlisted members accepting commissions 
Enlisted member of Navy who did not receive formal discharge when 
he accepted appointment as midshipman at Naval Academy on June 25, 
1956—date of approval of act continuing enlistment contracts by reason 
of academy appointments—is not considered to have accepted appoint- 
ment after date of act to come within its provisions (10 U.S.C. 971) but 
must be regarded as having been discharged from enlisted status upon 


acceptance of midshipman appointment even though formal discharge 
was not issued 





421 


511 


115 
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DISCHARGES AND DISMISSALS—Continued 
Military personnel—Continued 
Enlisted members accepting commissions—Continued 

Enlisted member of Navy who accepts permanent midshipman appoint- 
ment in Naval Reserve Officers’ Training Corps on June 25, 1956—date 
of approval of act continuing enlistment contracts for members there- 
after accepting midshipman appointments—is required, under adminis- 
trative regulation barring members of Regular Armed Forces from 
enrollment as students in NROTC while retaining status in Regular serv- 
ice, to have acceptance of permanent midshipman appointment regarded 
as vacating earlier status even though formal discharge papers are not 


Notice of discharge 
Certificate purportiong to discharge member of Naval Reserve on Dec. 5, 
1961, which was not delivered because of court restraining order did not 
effect member’s discharge, mere preparation of instrument of discharge 
without delivery not terminating military status of member who had been 
placed on temporary disability retired list on Jan. 1, 1957 and paid 
retired pay until Dec. 1, 1961, when payments were suspended; there- 
fore, upon transfer under orders dated Jan. 8, 1964, from temporary 
disability retired list to permanent disability retired list with 40 percent 
disability, effective Nov. 7, 1961, discontinuance of retired pay as of Nov. 
30, 1961, not having terminated members’ status on temporary disability 
retired list and his transfer to permanent disability retired list being 
valid, he is entitled to disability retired pay on and after Nov. 7, 1961, 
based on disability rating of 40 percent 

Retired pay effect 
Air Force captain discharged for disability with severance pay who sub- 
sequently in Frith v. U.S., Ct. Cl. No. 138-59, dated Jan. 12, 1962, is 
awarded money judgment equal to retired pay computed on grade of 
captain from date of discharge through date of judgment, less disabil- 
ity compensation received from Veterans Admin. and mustering-out 
payment received after release from active duty, may not on basis of 
decision continue to receive retired pay for periods subsequent to period 
covered by judgment in absence of appropriate correction of officer’s 
records by Air Force Board for Correction of Military Records, decision 
not bestowing on officer any status in Air Force, active or retired, and 
money judgment neither affecting change in officer’s records that failed 
to disclose military status subsequent to date of discharge, nor com- 
pelling executive action to effect change 

DISTRICT OF COLUMBIA 

Escheat of residents estates 

Claim 
Offer in compromise by foreign claimants alleging relationship, difficult 
to prove, with resident of Dist. of Columbia who died intestate, to share 
one half of $36,000 estate in satisfaction of District’s statutory right of 
escheat (D.C. Code 1961, sec. 18-717) may not be accepted, Board of 
Commissioners of Dist. of Columbia being without authority to enter into 
compromise agreements exceeding $10,000 limitation imposed by D.C. 
Code 1961, sec. 1-906, in view of fact that Board—creature of statute—is 
limited to powers expressly conferred by statute; therefore, authority 
to compromise claim, even one of escheat, stemming solely from sec. 1- 
906, offer to compromise settlement of decedent’s estate involving amount 
in excess of $10,000 limitation imposed on compromise of claims may 
not be accepted 
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ENLISTMENTS 

Minority 
Creditable service 

Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer serv- 
ing under temporary appointment and holding permanent grade of com- 
missioned warrant officer, W-2, is creditable service in determining com- 
pletion of 20 years of active service under 10 U.S.C. 1293 for retirement 
as warrant officer, notwithstanding minority enlistment in Reserve 
violated 14 U.S.C. 302 (Supp. I, 140 Ed.), and underage enlistment in 
Regular service was fraudulent under regulations then in effect, 10 
U.S.C. 1039, regulation having force and effect of law coming within term 
“law” as used in act, term being generic rather than specific__._.__.___-__ 516 

ENTERTAINMENT 
Dinner, etc., for volunteer workers 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere- 
mony at which volunteer workers at outpatient clinics receive awards 
or are honored for services to veteran patients, meals or refreshments 
constituting entertainment for which appropriated funds may not be 
expended absent specific statutory authority, provision in Independent 
Offices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing 
Veterans Admin. to spend $1,000 for official reception and representa- 
tive expenses, if continued in future appropriations could be used to 
provide meals or refreshments at award ceremonies____......._______ 305 

EVIDENCE 
Absence of records 

Presumption of death 

Holding in Hortentia R. Acosta v. U.S., Ct. Cl. No. 82-62, decided July 
12, 1963, that missing husband of plaintiff, retired member of uni- 
formed services, was legally dead and without indicating date of death 
that he had remained alive for 7 years, and that plaintiff, designated 
administratrix, was entitled to unpaid retired pay for 7-year period 
will not be followed as precedent, and determination that absent af- 
firmative evidence as to time of death, presumption is member remained 
alive for 7 years, and that either party is free to prove earlier date 
being based on facts of case, with indication that each case must be 
decided on particular facts involved, adoption of general rule, in set- 
tlement of future claims for retired pay involving missing retired mili- 
tary members judicially declared dead, that retired pay should be paid 
for period until expiration of 7 years after members’ absence began 
would not be warranted, and such claims should be referred to GAO 
ee ee eS ee ee oe 503 
Duplicate of original 
A signed and timely executed duplicate copy of form NavPers 591 
used by naval personnel in executing election of options and designa- 
tion of beneficiaries for purpose of Retired Serviceman’s Family Pro- 
tection Plan, 10 U.S.C. 1431-1446, which was furnished by member 
shortly after transfer to Fleet Reserve more than 3 years after election, 
may be accepted to establish fact that member timely filed executed 
form, signature of attesting officer on copy of election form in posses- 
sion of member after June 1, 1959, date designated officer attested form, 
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€VADENCE—Continued 
Duplicate of origiaal—Continued 
establishing that duly executed original form, which in accordance 
with practice in effect was placed in “to be mailed” box, properly 
tagged, passed out of officer’s control on that day and into possession 
of proper authorities; therefore, action constitutes valid election un- 
der Contingency Option Act 
EXPERTS AND CONSULTANTS 
Compensation 
Aggregate limitation 
Although removal of numerical limitation on professional engineering 
positions in research and development and professional positions in 
physical and natural sciences and medicine that may be placed in 
grades GS-16, 17 and 18 by departments and agencies under sec. 606(a) 
of Classification Act Amendments of 1962, 5 U.S.C. 1105(b), permits 
employment of experts and consultants under sec. 15, Administra- 
tive Expenses Act of 1946, 5 U.S.C. 55a, in such professional positions 
at rates of compensation equal to maximum salary rate of grade GS-18, 
or any lesser rate, employment of experts and consultants in other 
positions may not be made at rates in excess of highest rate for grade 
GS-15 in view of limitation that precludes agencies from placing 
positions in grades GS-16, 17, and 18 without numerical limitation 
or approval of Civil Service Commission 
FAMILY ALLOWANCES 
Separation 
Dependent transportation determination 
Authorization for some dependents 
Member of uniformed services who is only authorized transportation 
at Govt. expense for one of dependents but is not authorized trans- 
portation for remaining dependents is regarded as having movement 
of dependents restricted at the volition of Govt. and, therefore, mem- 
ber is entitled to payment of family separation allowance under 37 
U.S.C. 427(b), clause (1), and 37 U.S.C. 427(a) so long as movement 
of member’s remaining dependents to perm ent duty station or place 
near that station is not authorized. [Question 15] 
Command sponsored dependents 
In view of fact that command sponsored dependents of members of 
uniformed services, who are dependents permitted at member's overseas 
station when approved by overseas commander, may be given authority 
to move overseas promptly upon request by member and, in some circum- 
stances without approval of overseas commander, transportation is auto- 
matically authorized when requested, such command sponsored depend- 
ents may not be regarded as dependents not authorized transportation 
to overseas station within meaning of family separation allowances pro- 
visions of 37 U.S.C. 427(b) (1) until member has applied for and been 
refused authorization to bring dependents to overseas station, and, there- 
fore, family separation allowance may not be automatically paid to 
members for command sponsored dependents prior or subsequent to 
approval of overseas commander 
Debarment effect 
Member of uniformed services whose dependent is not eligible under 
immigration laws for entry into U.S. prior to time he reports to new 
permanent duty station may only have movement of dependent regarded 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 
Dependent transportation determination—Continued 
Debarment effect—Continued 

as unauthorized for family separation allowance entitlement if depart- 
mental regulatien precludes authorized transportation of dependent 
at Govt. expense in such circumstance, but in absence of such military 
restriction, member would not be eligible for family allowance pay- 
ment. [Question 17] 
Member of uniformed services whose dependents are returned from over- 
seas under par. 7102, Joint Travel Regulations, relating to involvement 
of dependent in incident embarrassing to U.S., prejudicial to com- 
mand, or affecting dependent’s safety may net be regarded as having 
overseas station converted to restricted station by such circumstancés 
for entitlement to family separation allowance payments and, therefore, 
before payment of family separation allowance is made there should be 
certification by officer directing return of dependents that conditions 
necessitating their return were not caused by their own misconduct. 
[Question 18b] 


Delay 
When delay between date of departure of member of uniformed services 


from old station to overseas station at which dependents are permitted 
and date dependents join member is unreasonable delay caused by Govt. 
or its agents and is not due to personal causes, dependents may be re- 
garded as not being authorized transportation to overseas station with- 
in meaning of family separation allowance provisions of 37 U.S.C. 
427(b)(1), and for such undue delay regulations to authorize pay- 
ment of family separation allowance would not be improper 


Evacuation 
Member of uniformed services whose dependents are evacuated from 


overseas station under par. 7101, Joint Travel Regulations, relating 
to unusual or emergency circumstances may be regarded as having post 
of duty converted to restricted station for entitlement to family separa- 
tion allowances authorized under 37 U.S.C. 427(a) and 37 U.S.C. 427(b) 
from date dependents depart from overseas station. [Question 18a]____ 
Incapacity, etc., precluding transportation 
Member of uniformed services whose wife because of pregnancy is not 
authorized transportation prior to time he reports to new permanent duty 
station may be regarded as being precluded from having movement of 
dependents to permanent station or place near that station authorized at 
Govt. expense within meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), 
clause (1), and, therefore, condition for entitlement to family separa- 
tion allowance is satisfied. [Question 16] 
Other entitlement effect 

Clause (1) of family separation allowance provisions in 37 U.8.C.’427(b), 
which authorizes family separation allowance payments to members of 
uniformed services when separation of member from dependents is due 
to restriction on right of dependents to travel to member’s permanent 
duty station at Govt. expense, is principal statutory authority for pay- 
ment of allowance and is applicable to all cases, including special class 
of members assigned to ship duty covered by clause (2) and special 
category on extended temporary duty referred to in clause (3), and, 
therefore, when members meet entitlement conditions of clause (1) spe- 
cial provisions of clauses (2) and (3) are not for consideration 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Dependent transportation determination—Continued 
Other entitlement effect—Continued 
Navy member whose dependents are not authorized transportation at 
Govt. expense to Guam, home port of vessel to which member is assigned, 
because no family type quarters are available, may be regarded as sepa- 
rated from dependents because transportation at Govt. expense is not 
authorized under 37 U.S.C. 406, and, therefore, member is entitled to 
family separation allowance authorized under 37 U.S.C. 427(b) (1) 
While Navy member is on duty aboard ship at sea away from its home 
port at Guam to which dependents are not authorized transportation at 
Govt. expense under 37 U.S.C. 406, because family type quarters in Guam 
are not available, member continues to be entitled to family separation 
allowance payment under 37 U.S.C. 427(b) (1) for members whose de- 
pendents are not authorized transportation at Govt. expense to member’s 
permanent duty station 
Personal, etc., reason return 
Member of uniformed services whose dependents are returned from over- 
seas under par. 7103, Joint Travel Regulations, involving personal situa- 
tions may not have such circumstances regarded as due to military re 
quirements to convert member's overseas station into restricted station 
to entitle him to family separation allowances. [Question 18c] 


Member of uniformed services whose dependents are returned from 
overseas under par. 7105, Joint Travel Regulations, relating to na- 
tional interest determination prior to termination of member’s overseas 
duty may be regarded as having station changed to restricted station 
for entitlement to family separation allowance payments if secretarial 
or higher determination is made that return of dependents is for reasons 
of national interest. [Question 18d] 
Temporary restriction 
Member of uniformed services whose dependents are temporarily pro- 
hibited from moving into restricted area so that he is entitled to trans- 
portation for dependents under par. 7005, Joint Travel Regulations, may, 
nevertheless, have movement of dependents to permanent station or place 
near that station regarded as hot authorized at Govt. expense under 37 
U.S.C. 406 within meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), 
clause (1), to qualify for family separation allowance. [Question 14]-_ 
Residence distance from station 

Where dependents of member of uniformed services reside more than 
reasonable daily commuting distance from member’s duty station—50 
miles being considered maximum one-way distance—dependents are not 
regarded as residing at or near station within meaning of 37 U.S.C. 
427(a), clause (1). or 37 U.S.C. 427(b), clauses (1) and (3), to pre- 
clude member’s entitlement to family separation allowance payments. 
[Question 26] 

Member of uniformed services who, while stationed at Charleston, S.C., 
maintains residence for his dependents in Atlanta, Ga.—more than 50 
miles from duty station—is, upon transfer to sea duty or to place where 
his dependents cannot accompany him at Govt. expense, entitled to 
family separation allowance authorized under 37 U.S.C. 427(b). [Ques- 
tion 26] 43 Comp. Gen. 332, modified 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Type 1 

Commencement 
Since member of uniformed services is regarded as in enforced separa- 
tion status from dependents when he departs permanent duty station 
for transfer to restricted station overseas or in Alaska, and since addi- 
tional household expenses for which family allowance authorized under 
37 U.S.C. 427(b) is payable exists from date of departure, entitlement 
to family separation allowance under 37 U.S.C. 427(b) commences on 
date of member's departure (detachment) from old station or first day 
of authorized travel time, whichever is later. [Question 2] ~--_------ 

Common residence 
Although member of uniformed services is not residing with dependents 
when he departs for permanent duty overseas or in Alaska he incurs 
additional cost of procuring commercial quarters for himself at new 
station for which family separation allowances under 37 U.S.C. 427(a) 
is authorized and, therefore, fact that he was not residing with de 
pendents does not restrict entitlement to family separation allowance 
authorized under 37 U.S.C. 427(a). [Question 23a] 
Member of uniformed services whose dependents are temporarily absent 
from residence when member is assigned to duty otherwise entitling 
him to family separation allowance authorized under 37 U.S.C. 427(a) 
or under 37 U.S.C. 427(b), clauses (1), (2), or (3), may be paid family 
separation allowance authorized under 37 U.S.C. 427(a) regardless of 
maintenance of common household with dependents, but entitlement to 
family separation allowance under 37 U.S.C. 427(b) is precluded unless 
it is shown that member not only maintained residence for himself 
and dependents at time of departure but continues to maintain such 
residence and provided that dependents’ temporary absence does not 
exceed three months. [Question 24] Modified by 483 Comp. Gen. 444 

Confinement, etc., effect 
Members of uniformed services who are receiving family separation 
allowance payment under 37 U:S.C. 427(a) when they are placed in 
military confinement or otherwise restricted by competent military 
authority from performing duty may continue to receive family separa- 


tion allowance payment during confinement period provided that, in cases 
of confinement in excess of 60 days, there is a showing that member 
continues to maintain quarters at permanent duty station. [Question 
DN a pices cls cacti ec etn ed chop cas nas iia phd ata eae 
Dependent acquired after orders 

Member of uniformed services who is without dependents on effective 
date of permanent change of station and therefore not eligible for family 


separation allowance payments but who acquires dependent after report- 
ing to new station and then meets requirements for family separation 
allowance authorized under 37 U.S.C. 427(a) is entitled to such family 
separation allowance payment from date dependent is acquired 
Dependent visits 

Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b). 
clause (1), has dependents visit him at or near permanent duty station 
may continue to receive family separation allowance provided that facts 


Page 


332 


332 


332 


596 


— se CIE 
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FAMILY ALLOWANCES—Continued Page 

Separation—Continued 
Type 1—Continued 
Dependent visits—Continued 

show that dependents are merely visiting and have not effected change 
of residence and further that three months maximum limitation for 
temporary visits under quarters allowance regulations is prescribed 
for family separation allowance purposes. [Question 19]_-._._.-_-__--_- 332 
Member of uniformed services who, while being entitled to receive family 
separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), clause 
(1), has some of dependents visit him at or near permanent duty sta- 
tion would not lose right to entitlement to family separation allowance 
on account of dependents who do not visit him. [Question 21a] -__-_~- 332 
When visits by dependents of members of uniformed services to perma- 
nent duty station of member receiving family separation allowance pay- 
ments under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) exceed 
3 months (unless shorter period is prescribed by Departmental regula- 
tions) due to illness or other emergency arising after dependents arrive 
at duty station, visit may be considered visit of “temporary nature” 
until end of 3-month period, and, therefore, retroactive collection of 
family separation allowance payment to date visit commenced is not 
required but payments should be terminated at end of 3 months_______ 596 
If, at time dependents of members of uniformed services depart from 
residence to visit member at permanent duty station it is contemplated 
that visit will be for period longer than 3 months, visit is not of tem- 
porary nature for continuation of family separation allowance payments 
under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 527(b) and, there- 
fore, family separation allowance payments should be stopped on date 
dependents arrive at member’s permanent duty station_________-_---~- 596 


services are stopped because visit of member’s dependents extends be- 
yond 3 months, and later dependents return home, same conditions 
for payment of family separation allowances then exist as originally 
existed on departure of member for station to which transportation of 
dependents is not authorized, and, therefore, family separation allow- 
ance payments may be made from and including date of departure of 
member’s dependents from permanent duty station..__..._--------~--- 596 
Entitlement 
Since family separation allowance which is authorized under 37 U.S.C. 
| 427(a) to compensate members of uniformed services for cost of pro- 
curing commercial housing at permanent station overseas or in Alaska 
during enforced separation from dependents is in nature of quarters 
allowance, similar conditions of entitlement are applicable and, there- 


When family separation allowance payments to members of uniformed 


fore, when member who is receiving family separation allowance under 
i 37 U.S.C. 427(a) is on temporary duty away from permanent duty sta- 
tion, including periods of temporary duty in U.S., he may continue to re- 
ceive family separation allowance provided that in cases of temporary 
duty in excess of 60 days, payment may be made only upon showing that 
| member continues to maintain quarters at permanent station. [Ques- 
ROR sath Svccxcticdicmiacctdnniatndiakvadsensmesnereeaaeae 332 


758-984 O-65—59 
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Separation—Continued 
Type 1—Continued 

Hospitalization, etc., effect 
Members of uniformed services who are receiving family separation al- 
lowance authorized under 37 U.S.C. 427(a) when they are hospitalized at 
or away from permanent station, including periods of hospitalization in 
U.S., may continue to receive family separation allowance payments pro- 
vided that in cases of hospitalization for periods in excess of 60 days 
there is showing that member continues to maintain commercial quarters 
at permanent duty station. [Question 1b] 

Leave 
Members of uniformed services who are receiving family separation al- 
lowance authorized under 37 U.S.C. 427(a) when they are authorized 
leave within or outside U.S., not in excess of leave for which they are 
entitled to pay and allowances under 37 U.S.C. 502(a), may continue to 
receive family separation allowance payments during leave period pro- 
vided that, in cases of leave in excess of 60 days, there is showing that 
member continues to maintain quarters at permanent duty station. 
a al eel 

Reserve training, etc., duty 
Restrictions or limitations on length of:permanent duty assignments for 
reservists, such as in par. 1150-10b of Joint Travel Regs., need not be 
applied to beneficial family allowance provisions in 37 U.S.C. 427(a), 
for permanent duty outside U.S. or Alaska, and, therefore, reservists 
who are called to active duty for training or other active duty outside of 
U.S. or in Alaska for periods in excess of 30 days and who do not have 
any other station that can be regarded as permanent duty station may be 
regarded as serving on permanent duty for entitlement to family allow- 
ance payments under 37 U.S.C. 427(a) 

Type 2 

Between permanent stations 
Member of uniformed services who performs temporary duty for con- 
tinuous period of more than 30 days between permanent duty stations 
and does not have dependents living at or near temporary duty sta- 
tion is entitled to monthly family separation allowance authorized under 
37 U.S.C. 427(b) provided that, during period of temporary duty, mem- 
ber does not take any leave. [Question 6] 

Commencement and termination 
Since member of uniformed services is regarded as in enforced separation 
status from dependents when he departs permanent duty station for 
transfer to restricted station overseas or in Alaska, and since additional 
household expenses for which family allowance authorized under 37 
U.S.C. 427(b) is payable exists from date of departure, entitlement 
to family separation allowance under 37 U.S.C. 427(b) commences on 
date of member’s departure (detachment) from old station or first day of 
authorized travel time, whichever is later. [Question 2] 


Member of uniformed services who is receiving family separation al- 
lowance under 37 U.S.C. 427(b), clause (1), when he is transferred 
to new permanent duty station—where transportation of dependents is 
not authorized and where dependents are not residing—may be paid 
family separation allowance for period following date of departure 
(detachment) from old permanent duty station through date pre- 
ceding date of reporting to new permanent duty station. [Question 3]_- 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 

Common residence 
Member of uniformed services who is not residing with dependents 
when he departs for duty otherwise entitling him to family separation 
allowance authorized under 37 U.S.C. 427(b), clauses (1), (2), or (3), 
is not regarded as incurring any additional expenses on account of 
separation from dependents due to military assignment and, therefore, 
member is not entitled to family separation allowance authorized under 
37 U.S.C. 427(b), clauses (1), (2), or (3). [Question 23b] Modified 
by 43 Comp. Gen. 444 
Member of uniformed services whose dependents are temporarily ab- 
sent from residence when member is assigned to duty otherwise en- 
titling him to family separation allowance authorized under 37 U.S.C. 
427(a) or under 37 U.S.C. 427(b), clauses (1), (2), or (3), may be paid 
family separetion allowance authorized under 37 U.S.C. 427(a) re- 
gardless of maintenance of common household with dependents, but 
entitlement to family separation allowance under 37 U.S.C. 427 (b) 
is precluded unless it is shown that member not only maintained resi- 
dence for himself and dependents at time of departure but continues 
to maintain such residence and provided that dependents’ temporary 
absence does not exceed 3 months. [Question 24] Modified by 43 
Comp. Gen. 444 
Common residence rule established in 43 Comp. Gen. 332 which pre- 
cludes entitlement to family separation allowance authorized under 37 
U.S.C. 427(b) if member of uniformed services does not reside with 
his dependents in common household at or in vicinity of his station or 
home port of vessel immediately preceding duty assignment for which 
allowance is claimed is modified to permit family separation allow- 
ance payments if, during period for which allowance is paid, member 
maintains residence or household for his dependents which he would 
share during periods of leave or such other times as his duty assign- 
ment might permit, whether or not residence is located at home port 
or station from which member proceeded to duty assignment 
Member of uniformed services who maintains residence for his family 
in San Francisco while assigned to ship with home port at San Diego 
is entitled to family separation allowance under 37 U.S.C. 427(b), 
clause 2, when vessel is away from its home port for more than 30 days_- 
Although member of uniformed services does not maintain common resi- 
dence for himself and wife (his only dependent) at time of departure 
from his duty station or home port of ship to which assigned because of 
his wife’s prolonged hospitalization, when member subsequently, while in 
status otherwise making him eligible for family separation allowance 
under 37 U.S.C. 427(b), rents home for their mutual use to which wife 
moves upon release from hospital, member becomes entitled to payment 
of family separation allowance from time wife occupies home 
Member of uniformed services who pays lodging and subsistence for his 
only dependent, child away at school or in institution, but who does not 
share residence with dependent when he is assigned to duty otherwise 
entitling him to family separation allowance does not incur any addi- 
tional household expenses as result of separation and, therefore, is not 
entitled to family separation allowance 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Type 2—Continued 
Common residence—Continued 

Member of uniformed services who maintains residence for his only 
dependent, child away at school or in institution when member is as- 
signed to duty otherwise entitling him to family separation allowance 
under 37 U.S.C. 427(b), and who continues to maintain such residence 
is not precluded, by reason of child’s absence, from receiving family 
separation allowance; however, if child’s absence in institution is for 
indefinite period not to terminate within 1 year, payment of family 
separation allowance for any period prior to child’s return to residence 
Oe I I ik ceo in etka scence nbdiaantadindbennnninn 


When ship to which member of uniformed services is assigned moves 
away from its home port to place which is nearer member’s residence 
so that member is not actually separated from dependents but lives with 
them on same basis that he would if he were assigned ashore at loca- 
tion of his ship, entitlement to family separation allowance payment 
authorized under 37 U.S.C. 427(b) (2) is subject to qualification that 
member is not separated from dependents and, therefore, payment is 
iden nck inca seeiacdindcabuibacueiieaseeoncteeein® 
Computation 
Since family separation allowances for members of uniformed services 
under 37 U.S.C. 427(b) are authorized as “Monthly allowances” they 
should be computed on basis of 30-day month, therefore, 31st day of 
month should be excluded and February should be treated as if it ac- 
ee ii saa nin screech canes sale Nae nhc enim caitlin 


In computing family separation allowance under 37 U.S.C. 427(b) (1) for 
member of uniformed services who becomes entitled to allowance dur- 
ing month, family separation allowance should be prorated on basis of 
30-day month for that portion of month during which entitlement exists__ 


Although 31st day of month is not counted in computing amount of 
family separation allowance authorized to members of uniformed services 
under 37 U.S.C. 427(b), it is to be counted in determining length of time 
member is on duty for continuous period of duty of more than 30 days 
for eligibility for family separation allowance prescribed in clauses (2) 
and (3) of 37 U.S.C. 427(b), likewise 28th of February is to be counted 
a Fe a a I irene nes ce ccced dn dence dee 
Dependent acquired after orders 
Member of uniformed services who acquires dependent after reporting 
to new permanent duty station and not only meets other requirements 
for family separation allowance authorized in 37 U.S.C. 427(b) (1) but 
maintains residence or household away from station for dependent which 
he likely would share with dependent as common residence during 
leave or such times as duty assignment might permit is entitled to 
family separation allowance authorized in 37 1).S.C. 427(b) (1)------ 
Dependent visits 
Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), 
clause (1), has dependents visit him at or near permanent duty station 
may continue to receive family separation allowance provided that facts 
show that dependents are merely visiting and have not effected change of 
residence and further that three months maximum limitation for tempo- 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Type 2—-Continued 
Dependent visits—Continued 
rary visits under quarters allowance regulations is prescribed for family 
separation allowance purposes. [Question 19]__-_.-_---------------- 


Member of uniformed services who has dependents visit him at or near 
temporary duty station to which he is assigned for more than 30 days 
may not have residence with dependents regarded as mere visit to be 
entitled to payment of family separation allowance authorized under 
37 U.S.C. 427(b), clause (3), for temporary duty of more than 30 days 
since 31-day minimum period of temporary duty is required for entitle- 
ment and maximum period of temporary duty is generally not in excess 
of six months; therefore, right to family separation allowance under 
37 U.S.C. 427(b), clause (3), does not accrue while dependents are with 
member at temporary duty station for more than 30 days. [Question 
BRO neat SARE Sine ence acide wad aaaatd neta as ang ale eee me 


Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), 
clause (1), has some of dependents visit him at or near permanent duty 
station would not lose right to entitlement to family separation allow- 
ance on account of dependents who do not visit him. [Question 2la]___-_ 


Member of uniformed services who, while being entitled to receive family 
separation allowance for temporary duty of more than 30 days under 
87 U.S.C. 427(b), clause (3), has one or more dependents visit him for 
extended period would not be regarded as losing right to family separa- 
tion allowance due by reason of dependents who do not visit him. 
FRMMNNNE SU fo 6 aceon cccnscinnscsbnatananiaeheaedadaawamee de mesanel 


When visits by dependents of members of uniformed services to perma- 
nent duty station of member receiving family separation allowance 
payments under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) ex- 
ceed 3 months (unless shorter period is prescribed by Departmental regu- 
lations) due to illness or other emergency arising after dependents arrive 
at duty station, visit may be considered visit of “temporary nature” 
until end of 3-month period, and, therefore, retroactive collection of 
family separation allowance payment to date visit commenced is not 
required but payments should be terminated at end of 3 months____---~- 


If, at time dependents of members of uniformed services depart from 
residence to visit member at permanent duty station it is contemplated 
that visit will be for period longer than 3 months, visit is not of tem- 
porary nature for continuation of family separation allowance payments 
under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) and, there- 
fore, family separation allowance payments should be stopped on date 
dependents arrive at member’s permanent duty station-__-__---__-__-- 
General entitlement 
Clause (1) of family separation allowance provisions in 37 U.S.C. 427(b), 
which authorizes family separation allowance payments to members of 
uniformed services when separation of member from dependents is due 
to restriction on right of dependents to travel to member’s permanent 
duty station at Govt. expense, is principal statutory authority for pay- 
ment of allowance and is applicable to all cases, including special class 
of members assigned to ship duty covered by clause (2) and special 
category on extended temporary duty referred to in clause (3), and, 
therefore, when members meet entitlement conditions of clause (1) 
special provisions of clauses (2) and (3) are not for consideration___-_ 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Government quarters occupancy 
Member of uniformed services who, when he is transferred to place where 
movement of dependents is not authorized, is not entitled to quarters al- 
lowance because dependents continue to live in assigned, adequate, Govt. 
quarters at former station has not met condition for entitlement to type 
2 family separation allowance payments under 37 U.S.C. 427(b), which 
prescribes payments only to members with dependents who are “en- 
titled to basic allowance for quarters,” and, therefore, member is not 
entitied to family separation allowance...............cccsene-e5e5--0- 783 
Grade eligibility 
Enlisted member of uniformed services who attains eligible grade and 
length of service (E-—4 with over 4 years’ service) for entitlement to 
family separation allowance payments under 37 U.S.C. 427(b) (1), but 
who is precluded under par. 7000-1, Joint Travel Regs., from having 
dependents transported at Govt. expense until next permanent change of 
station, may have such restriction on movement of dependents regarded 
as not arising at his own volition and, therefore, member would become 
entitled to family separation allowance payments under 37 U.S.C. 427(b) 
(1) from date he attains eligibility in pay grade___._--____-------__--- 684 
Hospitalization, etc., effect 
Member of uniformed services who is transferred from permanent duty 
station overseas to hospital in U.S. as patient for treatment is considered 
to have been given permanent change of station and, therefore, since 
such change of station would entitle member to transportation of de- 
pendents to hospital at Govt. expense, family separation allowance 
prescribed in 37 U.S.C. 427(b) (1) would not be payable____-_----_-__- 596 


Member of uniformed services who has assignment at station in U.S. 
terminated when he is transferred to hospital on permanent basis for 
treatment as patient may have hospital regarded as permanent station 
for entitlement to family separation allowance prescribed in 37 U.S.C. 
427(b) and, therefore, if member otherwise qualifies for family separa- 
tion allowance and member is not entitled to transportation of depend- 
ents to hospital by reason of determination by proper authority that pe 
riod of hospitalization is not expected to be prolonged, member would be 
entitled to family separation allowance under 37 U.S.C. 427(b) (1), pro- 
vided dependents do not reside near hospital__.__......_.____--_______ 596 
Inadequate quarters occupancy 
Member of uniformed services who is otherwise entitled to family sepa- 
ration allowance under 37 U.S.C. 427(b), clauses (2) or (3), when he is 
assigned inadequate quarters for occupancy of himself and dependents 
at home port or permanent station without loss of basic allowance for 
quarters is regarded as meeting quarters allowance condition for en- 
titlement to family separation allowance authorized under 37 U.S.C. 
427(b), clauses (2) or (3), even though under 37 U.S.C. 407(a) for inade- 
quate housing member receives difference between basic allowance for 
quarters and fair rental value of quarters. [Question 25]___...___-__- 332 
Isolated duty stations 
Members of Coast Guard who are assigned to isolated duty stations 
(lighthouses, lightships, Texas-type towers, etc.) and who, under com- 
pensatory absence privileges in 14 U.S.C. 511, rejoin dependents at least 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 

Isolated duty stations—Continued 
one full week each month at place nearby duty station where depend- 
ents had been transported at Govt. expense may not be regarded as in 
enforced separation status from dependents for extended period within 
meaning of family separation allowance provisions in 37 U.S.C. 427(b), 
even though nature of duty assignment and unavailability of transporta- 
tion preclude daily commuting between home and duty station, and, 
therefore, such members are not entitled to family separation allowance 
payments 

Proceed time 
Members of uniformed services who are on proceed time incident 
to travel between permanent duty stations are free to travel where 
they please, with or without dependents, or to remain at their residences 
so that during such proceed time element of enforced separation for 
entitlement to family separation allowance under 37 U.S.C. 427(b), 
clauses (1) and (3), is not present; therefore, periods of proceed time 
should be excluded in computation of family separation allowance pay- 
ments under 37 U.S.C. 427(b). [Question 5] 

Reserve training, etc., duty 
Although members of Reserve components of uniform services who are 
called to active duty for training for less than 1 year, or to active 
duty for other than training duty for less than 6 months, may have 
training station regarded as coming within term “permanent station” 
in family separation allowance provisions in 37 U.S.C. 427(b)(1) for 
entitlement to payments when dependents are precluded from moving 
to permanent station at Govt. expense, Reserve members who are 
ordered to active duty for training, or to active duty for other than 
training, for periods which do not exceed 30 days are not regarded as 
being separated from dependents for extended period of time and, 
therefore, are not entitled to allowances under 37 U.S.C. 427(b) (1) -- 

Service prior to October 1, 1963 
In absence of any indication in legislative history of Uniformed Services 
Pay Act of 1963, effective Oct. 1, 1963, to suggest that qualifying 
period for entitlement to benefits under family separation allowance pro- 
visions began prior to Oct. 1, 1963, periods prior to that date may not 
be used in computing 30-day service period required under 37 U.S.C. 
427(b), clauses (2) and (3). [Question 27] 

Ship duty 

Ashore effect 
Member of uniformed services who is receiving family separation al- 
lowance under 37 U.S.C. 427(b), clause (2), for members aboard ship 
away from home port, while on temporary duty, undergoing hospitali- 
zation ashore, or in authorized leave status when ship returns to home 
port has entitlement to family separation allowance terminated. 
[Question 8] 
Away from home port 

Member of uniformed services who, while on duty aboard ship away 
from home port for which family separation allowance is authorized 
under 37 U.S.C. 427(b), clause (2), is assigned to temporary duty, or 
is hospitalized ashore, or is on authorized leave is regarded as in en- 
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Separation—Continued 
Type 2—Continued 
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Away from home port—Continued 
forced separation status from family even though he is not physically 
performing duties on board ship and, therefore, entitlement to family 
separation allowance under 37 U.S.C. 427(b). clause (2), would continue 
during periods of temporary duty, shore patrol duty, or hospitaliza- 
tion ashore while ship remains away from home port and while on 
authorized leave not in excess of that for which he is entitled to pay 
and allowances. [Question 7] 

Commencement and termination 
Member of uniformed services who is receiving family separation al- 
lowance under 37 U.S.C. 427(b), clause (2), for duty of more than 30 
days aboard ship away from home port when duty status for entitle- 
ment to family separation allowance is legally terminated would be re- 
quired to be on duty on board ship for another continuous period of 
more than 30 days to again become eligible for allowance. [Ques- 
tion 12] 

Compensatory absence 
Coast Guard member who is assigned to duty aboard vessel away from 
its home port for short period of 30 days or less followed by period 
of compensatory absence when he returns to live with dependents but 
vessel remains away from home port may not be regarded as serving 
on board vessel during such absence to be qualified for family separa- 
tion allowance payment under 37 U.S.C. 427(b) (2), and if such com- 
pensatory absence was granted after 30-day qualifying period, absence 
would terminate member’s entitlement to family separation allowance 
payment and after return to vessel member would have to again serve 
required period to qualify for allowance 
Coast Guard member who is granted compensatory absence before com- 
pleting required period of duty of more than 30 days on board vessel 
away from its home port would not qualify for family separation allow- 
ance until he returns to vessel and thereafter serves required period 
of more than 30 days, but, if member is granted leave before complet- 
ing required duty, he would be entitled to have period of leave, for which 
he receives pay and allowances, included in computation of the qualify- 
ing period provided that vessel continues away from its home port, 
and when 30-day period is completed he would be entitled to family 
separation allowance 

Confinement, etc., effect 
Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away 
from home port, when he is placed in military confinement or other- 
wise restricted from performing duty may continue to receive family 
separation allowance while ship is away from home port provided that 
member is not detached from ship and pay and allowances are not 
limited or forfeited by court-martial sentence or by law, but when member 
is detached from ship family separation allowance terminates. [Ques- 
tion 11] 





INDEX DIGEST 


FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 

Entitlement 
Member of uniformed services who, while on duty aboard ship away from 
home port for which family separation allowance is authorized under 
37 U.S.C. 427(b), clause (2), is assigned to temporary duty, or is hospi- 
talized ashore, or is on authorized leave is regarded as in enforced 
separation status from family even though he is not physically perform- 
ing duties on board ship and, therefore, entitlement to family separation 
allowance under 37 U.S.C. 427(b), clause (2), would continue during 
periods of temporary duty, shore patrol duty, or hospitalization ashore 
while ship remains away from home port and while on authorized 
leave not in excess of that for which he is entitled to pay and allow- 
ances. [Question 7] 

Grade eligibility 
Enlisted members of uniformed services who attain eligible pay grade 
while on duty on board ship away from its home port for continuous 
period of more than 30 days and while on temporary duty away from per- 
manent station for continuous period of more than 30 days for which fam- 
ily separation allowance payment is authorized under 37 U.S.C. 427(b) 

2) and (3) are precluded by plain language of provision from having 

any part of continuous 30-day duty period prior to attaining eligible pay 
grade considered in computing 30-day service period, and, therefore, en- 
titlement to family separation allowance payments under 37 U.S.C. 427 
(b) (2) and (3) may commence on date eligible pay grade is attained, 
and only when qualifying periods continue for more than 30 days from 
that date 

Home port changes 
Navy member who reports for duty aboard vessel undergoing conversion 
at New York Naval Shipyard after date of official notification that home 
port would be changed from New York to Long Beach, Calif., but prior 
to effective date of change so that he comes within restriction in par. 
7000-13, Joint Travel Regs., precluding movement of dependents at Govt. 
expense to New York shipyard after official notice of home port change 
may be regarded as separated from dependents because transportation 
at Govt. expense is not authorized, and, therefore, member is entitled 
to family separation allowance under 37 U.S.C. 427(b)(1) for period 
from Oct. 1, i963, effective date of 37 U.S.C. 427(b) 

Hospitalization, etc., effect 
Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away from 
home port, while undergoing hospitalization aboard ship may continue 
to receive family separation allowance, even though temporarily he is 
not performing duties, and such entitlement continues until vessel 
reaches home port. [Question 10] 
Coast Guard member who, while entitled to family separation allowance 
for duty on vessel away from its home port, is hospitalized may be 
regarded as in enforced separation status while vessel remains away 
from home port for continuation of family separation allowances, 
but if member is assigned or attached for period of more than 30 days 
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Hospitalization, etc., effect—Continued 
to hospital near residence of dependents, and circumstances permit 
him to reside with dependents during period, member’s entitlement to 
family allowance would be suspended____.________--_ eedkatecadiaiamtaaitenes 


Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or is hospitalized at 
place where he resides with dependents for 30 days or less may 
have such residence with dependents regarded as in nature of social 
visit of temporary sort and period of duty or hospitalization would be 
proper for inclusion in qualifying period for entitlement to family 
separation allowance. [Question 5] 


Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or hospitalization at place 
where he resides with dependents for more than 30 days must be con- 
sidered as residing with dependents on substantially same basis as if he 
were assigned ashore at such location and, therefore, member could not 
have period counted for purposes of qualifying for allowance and he 
would not become entitled to allowance until he returns to vessel and 
EE TO Re RE iain lik eh oe hi ecko cds cee enseesen 
Leave 
Coast Guard member who, while serving on board ship and entitled to 
family separation allowance, returns to home port or place where de 
pendents reside for period of leave, would continue to be entitled to 
family allowance during leave not in excess of that for which he is en- 
titled to pay and allowances on basis that authorized leave is statutory 
right, but if member is granted compensatory absence which is statutory 
privilege, and under regulations must be used first when authorized with 
leave, such compensatory absence would terminate member’s entitle- 
ment to family separation allowance payments and member would not 
be entitled to allowance for following period of leave from vessel 
Permanent station defined 
To entitle members of uniformed services assigned to vessels to family 
separation allowance authorized under clause (1) of sec. 427(b), Title 
37, U.S. Code, for members separated from dependents because of re- 
striction on right of dependents to transportation at Govt. expense to 
member’s permanent duty station, term “permanent duty station” is con- 
strued as having reference to either home port, home yard or other shore 
establishment depending upon where ship is located 
Members of uniformed services who are assigned to ship at home port or 
at another location to which member's dependents are not authorized to 
travel under regulations issued pursuant to 37 U.S.C. 406 are regarded as 
separated from dependents because of restriction on right of dependents 
to transportation at Govt. expense to member’s permanent duty station, 
and, therefore, such members are entitled to family separation allow- 
ance payments 
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Ship duty—Continued 
Reserve training, etc., duty 
Although term “duty” in 37 U.S.C. 427(b) (2), which authorizes family 
separation allowance payments for members on duty on board ship away 
from home port of ship for continuous period of more than 30 days, is 
not defined, definition of “active duty” in 37 U.S.C. 101(18) as including 
full-time training duty and annual training duty may be used for family 
separation allowance purposes and, therefore, reservists called to active 
duty or active duty for training on board ship away from home port for 
more than 30 days are entitled to family separation allowance payments_ 
Residence near vessel location 
Navy member whose ship returns from home port in Guam for repairs 
at home yard in U.S. near where member’s dependents resided while he 
was assigned to vessel in Guam because family type quarters were not 
available may not be regarded as separated from dependents during 
vessel repairs, and, therefore, member is not entitled to family separa- 
tion allowance 
Return of ship to home port 
Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away from 
home port, while on temporary duty, undergoing hospitalization, or in 
authorized leave status may continue to receive family separation allow- 
ance until ship reaches home port. [Question 9] 
Temporary duty 
Coast Guard member who, while assigned to vessel away from home port 
and entitled to family separation allowance, is ordered to temporary 
duty for period of more than 30 days at location which permits him to 
reside with dependents during such assignment must have entitlement to 
family separation allowance suspended during temporary duty period_- 
Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or is hospitalized at place 
where he resides with dependents for 30 days or less inay have such 
residence with dependents regarded as in nature of social visit of tem- 
porary sort and period of duty or hospitalization would be proper for 
inclusion in qualifying period for entitlement to family separation allow- 
ance. [Question 5] 
Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or hospitalization at place 
where he resides with dependents for more than 30 days must be con- 
sidered as residing with dependents on substantially same basis as if 
he were assigned ashore at such location and, therefore, member could 
not have period counted for purposes of qualifying for allowance and he 
would not become entitled to allowance until he returns to vessel and 
serves for more than 30 days 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Type 2—Continued 
Some dependents at other place 
Member of uniformed services who has only one of dependents (wife) re- 
siding with him at temporary duty station where he is assigned for more 
than 30 days because other dependents are not in his custody and do not 
reside with him may not be regarded as incurring additional expenses 
for enforced separation from dependents by reason of military assign- 
ment, and, therefore, member is not entitled to family separation allow- 
ance authorized under 37 U.S.C. 427(b), clause (3). [Question 22]_~-- 
Temporary duty 
Grade eligibility 
Enlisted members of uniformed services who attain eligible pay grade 
while on duty on board ship away from its home port for continuous 
period of more than 30 days and while on temporary duty away from 
permanent station for continuous period of more than 30 days for which 
family separation allowance payment is authorized under 37 U.S.C. 
427(b) (2) and (3) are precluded by plain language of provision from 
having any part of continuous 30-day duty period prior to attaining 
eligible pay grade considered in computing 30-day service period, and, 
therefore, entitlement to family separation allowance payments under 
37 U.S.C. 427(b) (2) and (3) may commence on date eligible pay grade 
is attained, and only when qualifying periods continue for more than 
pp ren RUIN ed sare mi nein aeenen 
Hospitalization, etc., effect 

Member of uniformed services who is entitled to family separation al- 
lowance authorized under 37 U.S.C. 427(b), clause (3), for temporary 
duty away from permanent station for more than 30 days when he is 
hospitalized, or is on authorized leave not in excess of leave for which he 
is entitled to pay and allowances may continue to receive family separa- 
tion allowance provided he is not detached from temporary duty station. 
PRIN BN iter re ciketerentnncanadenasdaos cuaneedosdswawecmom 


Member of uniformed services who is transferred from duty station in 
U.S. to hospital as patient in attached status for period in excess of 30 
days may not have transfer regarded’as assignment for performance of 
temporary duty to qualify for family separation allowance for temporary 
duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3) 
Reserve training, etc., duty 
While reservist who is ordered to active duty for training for period of 45 
days away from Reserve unit to which he is attached for drill purposes 
may not be regarded as having active duty station other than station to 
which he is ordered for training duty to be considered as on temporary 
duty away from permanent station for family separation allowance au- 
thorized under clause (3) of 37 U.S.C. 427(b), he may, because assign- 
ment is in excess of 30 days, have training station regarded as permanent 
station for family separation allowance entitlement under clause (1) 
a as a ato maa as aa em aeiali see mieindcadimratines 
Return on weekends 
Coast Guard officer who, while on temporary additional duty away from 
permanent station for more than 30 days, returned on weekends to per- 
manent station where dependents lived and where he participated in 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Temporary duty—Continued 
Return on weekends—Continued 
flights as crew member may not be regarded as having been on temporary 
duty away from permanent station for continuous period of more than 
30 days for family separation allowance payments under 37 U.S.C. 
427 (b) (3) 
Unit or group orders 
For purposes of family separation allowance authorized under 37 U.S.C. 
427(b) (3) to members of uniformed services for temporary duty for con- 
tinuous period of more than 30 days, members who are assigned to such 
temporary duty under orders as unit rather than under individual orders 
may have such unit assignment orders recognized for family separation 
allowance payments, provided that orders are sufficiently definite, that 
members of unit can be identified, and will have knowledge of duty 
required as members of unit, even though temporary duty might be type 
for which per diem would not be payable 
Travel time 
Time for entitlement to family separation allowance which is author- 
ized under 37 U.S.C. 427(b), clause (3), for members of uniformed 
services while on temporary duty for more than 30 days is not limited 
to period at temporary duty station but includes authorized travel time 
to and from temporary duty station. [Question 4] 
FEDERAL SAVINGS AND LOAN CORPORATION 
Federal law applicability 
In view of purpose of 1950 amendment to apportionment requirements 
of sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appro- 
priations not specifically excepted, nonadministrative funds of Federal 
Savings and Loan Insurance Corporation must be regarded as subject 
to apportionment, and fact that Corporation has authority to deter- 
mine its necessary expenditures and manner in which they are incurred, 
allowed, and paid does not exclude Corporation from apportionment 
requirements of sec. 3679, R.S 
FEES 
Jury 
Government employees in State courts. (See Courts, jurors, fees, Gov- 
ernment employees in State courts) 
FUNDS 
Federal grants, etc., to other than States 
Applicability of Federal statutes 
Appropriations, etc., restrictions 
Expenditures from Federal grant funds by grantee to carry out purpose 
of grant are not subject to the restrictions and limitations imposed on 
expenditures from appropriated funds by Federal departments and agen- 
cies and, therefore, expenditures from funds granted by National Science 
Foundation for scientific research for purchase of aircraft by grantees 
may be made without regard to prohibition against purchase of aircraft 
without specific authority in sec. 16(a), Administrative Expenses Act 
of 1946, 5 U.S.C. 78(b), when administrative determination is made that 
aircraft is required for purpose of research grant 
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FUNDS—Continued 
Federal grants, etc., to other than States—Continued 
Applicability of Federal statutes—Continued 

Appropriations, etc., restrictions—Continued 
Reimbursement for purchase of aircraft by cost-reimbursement con- 
tractor, operating federally owned research center for National Science 
Foundation is prohibited under sec. 16(a) of Administrative Expenses 
Act of 1946, 5 U.S.C. 78(b), in absence of express authority in agency’s 
appropriation or other law 

Definition 
Loans to Indian tribes from Indian revolving fund for development of 
industrial or commercial projects within redevelopment area which is 
eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be 
deducted from aggregate cost of projects before applying maximum loan 
limitation of 65 percent 
Corporation or business entity which is organized by Indian tribe with 
funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, and, 
therefore, loans from Indian revolving fund must be considered “Fed- 
eral aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), 
which requires other aid to be deducted from aggregate cost of proj- 
ects before maximum loan limitation of 65 percent may be applied._-_- 
Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are 
organized to qualify for Federal financial assistance under Area Re- 
development Act have not changed their character as Federal funds, 
even though no privity of contract exists between business entities and 
Govt. by virtue of loan, investment or stock purchase and, therefore, 
exclusion of such Indian revolving funds from aggregate cost of redevel- 
opment project in applying limit of Federal financial assistance author- 
ized in sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), would contravene ex- 
press terms of act requiring deduction of other Federal aid 

Propriety 

Activities related to specific authority 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health 
Service Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement 
of Nation’s health may be used to make grants-in-aid for activities de 
signed to contribute to more effective communication in health field, 
sec. 301(h) of act authorizing, upon recommendation of National Coun- 
cil, adoption of additional means to carry out activities authorized by 
sec. 301, and, therefore, communication research activities, relating to 
general purposes of sec. 301, may be supported from appropriated funds, 
however, where doubt exists as to particular type of communication 
matter of supporting activity by grants-in-aid should be submitted to 
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FUNDS—Continued Page 
Federal aid, grants, etc., to States. (See States, Federal aid, grants, etc.) 
Nonappropriated 

Indebtednes of military personnel 
Debt owing commissioned officer’s mess by enlisted man of Marine Corps, 
situation giving rise to debt having occasioned his bad conduct discharge 
upon conviction by special court-martial that he had violated Art. 121, 
Uniform Code of Military Justice, may not be offset against final pay 
due member, an indebtedness to commissioned officer’s mess—nonappro- 
priated fund activity—not being equivalent to indebtedness due U.S. 
there is no basis for withholding member’s final pay as involuntary set- 
off against debt in absence of statutory provision authorizing deduc- 
tions from pay that is similar to authority in 37 U.S.C. 1007 (c) and 
(d) granted to Depts. of Army and Air Force 
Revolving 

Availability 

Printing 
Cost of compilation and publication of 100-year history of Bureau of En- 
graving and Priating to commemorate centennial anniversary of its es- 
tablishment (31 U.S.C. 416) may not be charged as administrative ex- 
pense to Bureau’s revolving fund authorized by act of Aug. 4, 1950 (31 
U.S.C. 181), printing of history not being essential to industrial and serv- 
ice nature of work of Bureau or services requisitioned by other agenices, 
and neither enabling act nor act of 1950 authorizing dissemination of 
information, printing of history is precluded by act of Mar. 3, 1905 
in absence of specific Congressional authority, and, therefore, Bureau’s 
revolving fund is not available to meet cost of compiling and publishing 
its history 
Retirement contributions for civilian employees 

Requirement in sec. 9(c), Area Redevelopment Act, 42 U.S.C. 2508(c), 
that revolving fund established under sec. 9(b) of act, 42 U.S.C. 25 
(b), by borrowing from Treasury of U.S., sec. 9(a), 42 U.S.C. 2508(a), 
shall contribute to civil service retirement and disability fund full re- 
tirement cost in excess of contributions by employees performing loan 
activities under secs. 6 and 7 of act, 42 U.S.C. 2505 and 2506, and shall 
deposit into Treasury as miscellaneous receipts cost of retirement ad- 
ministration attributable to employees is suspended, financing of pro- 
gram by direct appropriations that prohibit payment of administra- 
tive expenses preventing borrowing from Treasury for use of revolving 
fund, revolving fund is unavailable to contribute retirement costs, and, 
therefore, costs should be financed in accordance with sec. 4, Civil Service 
Retirement Act, as amended, 5 U.S.C. 224, for as long as loan activities 
of secs. 6 and 7 of act are financed from appropriated funds___--_------ 

Indian fund. (See Indian Affairs, revolving funds) 

GENERAL ACCOUNTING OFFICE 

Decisions 
Effective on payment prior to decision 
Prospective effect 

Smployee who, when repromoted to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 1107, 
does not receive actual increase in compensation under clause (A) of 
sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but con- 
tinues to receive his existing rate under clause (B) because it is higher 
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GENERAL ACCOUNTING OFFICE—Continued Page 
Decisions—Continued 
Effective on payment prior to decision—Continued 
Prospective effect—Continued 

must, nevertheless, have such increase under promotion considered 
equivalent increase in compensation to begin new waiting period for 
step increase ; however, in view of previous uncertainty concerning con- 
structive rate increases which aggregate less than retained rate, any 
within-grade increases based on such rates made for any pay period begin- 
ning prior to date of this decision (Apr. 23, 1964) need not be recovered 
but corrective action should be taken prospectively in all applicable 


Jurisdiction 
Contracts 
Releases 
Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in vio- 
lation of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards 
of act that under Disputes clause, decisions are not final and conclusive 
if fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 
faith, or are not supported by substantial evidence, not applying to re- 
leases or settlements, and although directive issued under authority of 
Budget and Accounting Act, 1921, and Budget and Accounting Pro- 
cedures Act of 1950, will insure that releases do not foreclose review and 
finalize decisions not entitled to that status, it will not affect contract 
modifications, supplemental agreements, etc., over which GAO has exer- 
cised review authority both prior and subsequent to Wunderlich Act---- 231 
Transportation charges for misrouted shipments 
Action for recovery of excess transportation charges from destination 
motor carrier for misrouting of unrouted Govt. shipment over other than 
lowest rated route as provided in regularly published and filed tariff 
is not action relating to determination of reasonableness or unreason- 
ableness of motor carrier practices which is matter within primary juris- 
diction of Interstate Commerce Comm. but is in view of holding in 
Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 84 (1962), 
to effect that common law action for misrouting against carrier sur- 
vived passage of Motor Carrier Act, an action within jurisdiction of 
GAO under sec. 305 of Budget and Accounting Act, 1921, 31 U.S.C. 71, 
which is required in settlement of claims to consider substantive de- 
I a 772 
When motor carrier claims or is paid freight charges on unrouted Govt. 
shipment forwarded over route producing charges in excess of those 
over lower rated route as provided by tariff there is presumption of 
partial invalidity of higher charges claimed or paid and for GAO in 
settlement of transportation accounts to sanction use of public funds for 
payment of such higher freight charges would violate duty impoxed upon 
GAO to reject claims of doubtful validity._............-...-._.-_____- 772 
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GENERAL AVERAGE 
Contribution items 
Freight 
Freight charges on Govt. cargo shipped under Military Sea Transporta- 
tion Service contract which permitted partial payment after sailing of 
vessel from port of loading but did not contain language that could be 
construed as making prepaid freight fully earned upon loading regard- 
less of whether cargo is delivered at destination must be regarded as 
unearned and at risk of vessel operator; therefore, freight on Govt. 
cargo loaded on vessel subject to general average incident as result 
of fire should contribute in general average along with cargo and ship 
and vessel operator is liable therefor_.......---_-.------------------ 788 
HIGHWAYS 
Construction 
Federal aid highway program 
Attorneys employed by States 
Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Admin- 
istrator, which memorandums set forth operating rules for program so 
that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys is 
not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed_____---------- 31 
HOLIDAYS 
Day of mourning, November 25, 1963 
Postal employees who worked on Noy. 25, 1963, national day of 
mourning for the late President John F. Kennedy, are not entitled to 
holiday benefits for the work, there being no reference in or intent under 
E.0. No. 11128 closing Govt. offices to declare day a holiday, and even 
though employees who worked on Nov. 25 may have been erroneously 
informed that they would receive holiday benefits prescribed in 39 
U.S.C. 3578, neither holiday pay nor compensatory time may be author- 


NE asics acttccntncebnradeciccincsbamiaaraieantiens ra ceeded cinema eee ae 501 
Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work____---~--- 501 


Employees who, because of approved annual or sick leave, were absent 

on Noy. 25, 1968, day Govt. offices were closed in respect for the late 
President John F. Kennedy, may have day considered nonworkday and 

their absences should not be charged to annual or sick leave____------- 501 
State and municipal 

Detailed Federal employees 

Employees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid by 
Federal Govt. may be excused from duty on State or local holiday on 
which normal duties may not properly be performed; however, if re- 
quired to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for pay- 

ment of extra compensation to them, and, although employees excused 

from work on State or local holiday need not be charged leave, if 
employees are not excused, they are only entitled to their regular 
I casi siialistsictcisitistmenal asain estes caleba aac aati 511 


758-984 O-65—60 
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HOUSING 
Mortgages 
Insurance 
Losses guaranteed by Defense Department 
Losses incurred by Federal Housing Admin, (FHA) in sale of properties 
acquired by default on mortgage loans insured pursuant to sec. 809, 
National Housing Act, as amended, 12 U.S.C. 1748h-1, and covering hous- 
ing constructed for civilian employees or contractors of Dept. of Defense 
at research or development installations, Secretary of Defense guaran- 
teeing Armed Services Housing Insurance Fund from losses under sec. 
809, are not required to be reimbursed to Fund on basis of each individual 
property, but on basis of net loss to Fund after including amount of in- 
surance premiums, otherwise FHA would receive mortgage insurance 
premiums without incurring any risk of loss, and “Memorandum of 
Agreement” providing for annual certification to military of losses in- 
curred on insured mortgage loans and reimbursement of Fund by mili- 
tary on case-by-case basis, as distinguished from net loss basis, may 
be amended accordingly______- 
HUSBAND AND WIFE 
Divorce 
Transportation 
Military personnel. (See Transportation, dependents, military per- 
sonnel, divorce, separation, etc.) 
Validity 
Foreign 
Member of uniformed services whose martial status on Noy. 25, 1957, date 
he elected to receive reduced retired pay to provide annuity for wife 
under 10 U.S.C. 1431-1446, was in question, wife having secured Mexican 
divorce and court of competent jurisdiction having refused to declare 
member’s marriage on Aug. 12, 1944 valid, did not have proper beneficiary 
at time he became entitled to retainer pay, and subsequent California 
divorce and remarriage of parties in 1963 not having validated 1944 
marriage, member did not have spouse on Aug. 18, 1959, when he be- 
came entitled to retainer pay, and deductions for annuity elected need 
not be continued on basis of possible future validation of 1944 marriage 
and refund should be made of deductions withheld from retainer pay 
of member 
INDIAN AFFAIRS 
Revolving funds 
Status as Federal aid 
Loans to Indian tribes from Indian revolving fund for development of in- 
dustrial or commercial projects within redevelopment area which is 
eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be 
deducted from aggregate cost of projects before applying maximum loan 
limitation of 65 percent 


Corporation or business entity which is organized by Indian tribe with 
funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, and, 
therefore, loans from Indian revolving fund must be considered ‘Federal 





INDEX DIGEST 


INDIAN AFFAIRS—Continued 
Revolving funds—Continued 
Status as Federal aid—Continued 
aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), which 
requires other aid to be deducted from aggregate cost of projects before 
maximum loan limitation of 65 percent may be applied 
Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are or- 
ganized to qualify for Federal financial assistance under Area Redevelop- 
ment Act have not changed their character as Federal funds, even though 
no privity of contract exists between business entities and Govt. by virtue 
of loan, investment or stock purchase and, therefore, exclusion of such 
Indian revolving funds from aggregate cost of redevelopment project in 
applying limit of Federal financial assistance authorized in sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), would contravene express terms of act 
requiring deduction of other Federal aid 
INSANE AND INCOMPETEYTS 
Military personnel 
Pay, etc., benefits 
After expiration of enlistment 
Enlisted reservist who subsequent to scheduled termination of active 
duty tour under 10 U.S.C. 263 note was declared mentally incompetent 
due to illness that existed prior to tour of duty and retained as hospital 
patient until honorably discharged for physical disability without sever- 
ance pay is not entitled to active duty pay and allowances or leave credit 
for any period after termination of active duty in absence of statute 
providing otherwise, for person suffering from mental illness not in- 
curred in line of duty accrues no greater right to pay and allowances than 
he would accrue if he were suffering from physical illness not incurred 
in line of duty, and general rule that pay and allowances do not accrue 
to enlisted man held beyond expiration date of enlistment or scheduled 
tour of duty unless such holding is for convenience of Govt. or for 
purpose of making good time lost applies___._.___._-__-__------------------ 
Retired pay availability for hospitalized veterans 
Retired pay which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pur- 
suant to 37 U.S.C. 351-354 in absence of location of person to act as 
trustee for member may be considered to be embraced in term “compen- 
sation or retirement pay” in 38 U.S.C. 3203(b) (4), which permits pay- 
ment, in descretion of Administrator of Veterans’ Affairs, of compensa- 
tion or retirement pay on account of hospitalized veterans to chief officer 
of institution furnishing care to veteran to be used for his benefit, and 
while provisions for payments to mentally incompetent retired Coast 
Guard members in act of June 21, 1950, 37 U.S.C. 351-354, might con- 
flict with 38 U.S.C. 32038, later provisions enacted in 1959 represent latest 
expression of intent of Congress, so that in absence of any action under 
1950 act amounts of retired pay to provide for comfort and welfare of 
veteran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs 
Retired pay deductions for hospitalization in veterans facilities. (See 
Pay, retired, hospitalization, etc., in veterans facilities, reduction) 
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INSANE AND INCOMPETENTS—Continued 
Veteran compensation payments 
Effect of veteran’s death on retired pay waiver 
Disability compensation payments which had been elected by guardian of 
hospitalized mentally incompetent retired Coast Guard member upon ex- 
ecution of waiver of member's retired pay but which were being withheld 
under limitation in 38 U.S.C. 3203(b) (2) at time of death of member 
before release from hospital are regarded as finally terminated from 
date of cessation of payments since death precluded payment; there- 
fore, retired pay waiver executed under 38 U.S.C. 3105 is ineffective from 
time disability compensation payments were withheld and retired pay 
may be paid as provided in 10 U.S.C. 2771 
INSURANCE 
Mortgage insurance on housing. (See Housing, mortgages, insurance) 
Mortgage insurance on vessels. (Sce Maritime Matters, mortgage in- 
surance) 
LEASES 
Bids 
Evaluation 
Environmental factors, etc. 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating 
facilities, required by invitation was proper, even though evaluation 
factors could not be precise and incontrovertible because of impractica- 
bility of stating. in lease invitation exactly what is desired as to environ- 
ment, factors being pertinent in determining that office space offered met 
criteria of sec. 2(a) (5), E.O. No. 11035, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement 
for safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned 
Implied 
Military occupancy 
Use and occupancy of premises at University of Mississippi by Army 
troops pursuant to Presidential Proc. 3497 and E.O. No. 11053 under 
which troops were sent to maintain order, enforce orders of U.S. courts 
and to remove obstructions to justice, is not occupancy which estab- 
lished landlord and tenant relationship under implied lease for payment 
of claims for fair rental value and for restoration of premises, but rather, 
such use and occupancy, which was based in part on action or lack of 
action of State officials, is considered incident to exercise of right of 
Federal Govt. in nature of police power precluding right of recovery, 
and, therefore, claims based on such use and occupancy may not be 
allowed absent judicial determination 
Parking space. (Sec Appropriations, availability, parking space) 
Post Office. (See Post Office Department, leases) 





LEASES—Continued 
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Repairs and improvements 
Temporary 
Motor pool activities 

Initial financing of temporary service facilities and equipment on prem- 
ises leased for motor pool activities from General Supply Fund provided 
for in sec. 109, Federal Property and Administrative Services Act of 
1949, as amended, and subsequent recovery of costs from using agen- 
cies is considered within authority of sec. 211(d) of act, 40 U.S.C. 491 
(d), which provides for use of General Supply Fund for operation of 
motor pools and the recovery of operation costs from the user agencies, 
in view of need or desirability of leasing premises for motor pool activi- 
ties, and temporary nature of facilities, which under terms of proposed 
leases will be removed by Govt. upon expiration of leases____..-._------ 


LEAVES OF ABSENCE 


Annual 

Wage board employees 

Industry benefits entitlement 

Although civilian marine personnel who serve on Govt-owned ships 
operated by Military Sea Transportation Service have their wages fixed 
in accordance with prevailing rates and practices of maritime industry, 
which has adopted leave plan that permits seamen to earn 5 days’ vaca- 
tion leave for each 30 days of employment, such vessel employees are 
not included in classes of employees specifically exempt from Annual 
and Sick Leave Act of 1951, 5 U.S.C. 2061, and, therefore, leave benefits 
applicable to maritime industry may not be adopted by MSTS-_-------- 
Compensatory time 

Day of mourning, November 25, 1963 
Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work____--_---- 
Holidays 

Day of mourning, November 25, 1963 
Employees who, because of approved annual or sick leave, were absent 
on Nov. 25, 1963. day Govt. offices were closed in respect for the late 
President John F. Kennedy, may have day considered nonworkday and 
their absences should not be charged to annual or sick leave___--------- 
Lump-sum payments 

Deceased employees 

Simultaneous deaths of employee and wife, etc. 

In determining disposition of lump-sum payment due for annual leave 
upon accidental simultaneous death of former employee and wife where 
their two sons survived accident for short time, it is appropriate to con- 
strue order of precedence in Federal Statute (5 U.S.C. 61f) through aid 
of Uniform Simultaneous Death Act, for although Federal law provides 
order of payment there is no Federal statute to assist in determining 
whether parties named in Federal statute exist and, therefore, for pur- 
pose of determining existence of parties named in that act applicable 
State law must be consulted, and on basis of evidence that both sons 
lived after accident for at least short period of time, State Uniform 
Simultaneous Death Act may not be invoked, and lump-sum annual leave 
is for payment to estates of two sons and not to mother of deceased 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments—Continued 
Rate at which payable 
Period extending beyond January 1, 1964 
Lump-sum payment due surviving spouse of deceased civilian employee 
for period of annual leave that extends into 1964 is for computation at 
increased per annum rate of compensation provided by Schedule IT, 
Federal Salary Reform Act of 1962, approved Oct. 11, 1962 (5 U.S.C. 
1171 note), sec. 1 of act of Dee. 21, 144 (5 U.S.C. 61b) providing for 
lump-sum payment computed on basis of employee's rights at time of 
separation and Federal Salary Reform Act increasing basic salary pro- 
vided by sec. 603(b), Classification Act of 1949, as amended (5 U.S.C. 
1113(b)), effective on first day of first pay period beginning on or after 
Jan. 1, 1964; therefore, employee having died Sept. 21, 1963, after enact- 
ment of Federal Salary Reform Act, his widow is entitled to increased 
salary rate of Schedule II for period of annual leave extending beyond 
ee er RU On PE, Re Deck cdnnecaccaewcckucmemnerkaeuseuminee 440 
Military personnel 
Advance leave 
Enlistment extension prior to accrual 
Minus leave balance in account of member of U.S. Marine Corps on day 
enlistment expired and was extended for 2 years under 10 U.S.C. 5539 is 
excess leave which may not be carried forward but is for checkage 
against member's final pay account under expired enlistment in accord- 
ance with par. 044241-8C (2) of Navy Comptroller Manual, and, although 
member would be entitled to lump-sum leave payment pursuant to 37 
U.S.C. 501(b), or to carry any unused leave balance forward as though 
he had been regularly discharged and had immediately reenlisted, there 
is no authority for carrying minus leave balance forward, and member 
having been advanced leave in excess of accrual, minus leave balance 
is excess leave for checkage against pay account, 37 U.S.C. 502(b) limit- 
ing pay and allowances to number of leave days authorized by 10 U.S.C. 





Compensatory absence distinguished 
Coast Guard member who, while serving on board ship and entitled to 
family separation allowance, returns to home port or place where de- 
pendents reside for period of leave, would continue to be entitled to fam- 
ily allowance during leave not in excess of that for which he is entitled 
to pay and allowances on basis that authorized leave is statutory right, 
but if member is granted compensatory absence, which is statutory privi- 
lege, and under regulations must be used first when authorized with 
leave, such compensatory absence would terminate member's entitlement 
to family separation allowance payments and member would not be en- 
titled to allowance for following period of leave from vessel____-------- 748 
Detail to civilian position 
Military v. civilian benefits 
Since commissioned officer personnel of Coast Guard who are assigned or 
detailed to duty with foreign government outside U.S. under authority 
of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue status 
in active service of Armed Forces during overseas assignment and are 
not regarded as civilian officers or employees within purview of Annual 
and Sick Leave Act of 1951, members are entitled to leave benefits 
authorized incident to membership in Armed Forces under 10 U.S.C. 
701 (a) 


























































INDEX DIGEST 


LEAVES OF ABSENCE—Continued 

Payments for unused leave on discharge, etc. 

Enlistment extension, discharge, reenlistment, etc. 
Regulations which provide lump-sum leave payment to enlisted member 
of Regular Navy or Regular Marine Corps, who pursuant to 10 U.S.C. 
5539 extends or reextends enlistment and receives under 37 U.S.C. 906(b) 
same pay and allowances as though he had reenlisted, member being 
considered discharged and entitled to payment in accordance with 37 
U.S.C. 501, may be amended to entitle enlisted member of Naval Reserve 
or Marine Corps Reserve upon first voluntarily extending enlistment 
to iump-sum payment for accrued leave, if he so elects, at time of 
extension of enlistment, enlistment provisions in 10 U.S.C. 5539, like 
early discharge provision in 10 U.S.C. 6295, which are applicable to 
members of Naval Reserve, deriving from act of Aug. 22, 1912, benefits 
of 10 U.S.C. 5539, and 37 U.S.C. 906(b) are equally for application to 
enlisted members of Naval Reserve or Marine Corps Reserve for purpose 
of entitlement to cash settlement for unused leave 

Leave accrual under separate training orders 

Fact that more than 30 days of continuous active duty for training 
and travel time served by Reserve officer was performed under two sets 
of orders issued on different dates does not defeat entitlement to lump- 
sum payment for accrued leave earned pursuant to 10 U.S.C. 701, there 
being no requirement that active duty be directed by but one order or 
even that all duty be related so long as it qualifies for accrual of leave 
and that it is continuous for at least 30 days; therefore, statutory right 
to accrue leave existing independently of administrative authorization 
may not be defeated because of issuance of two separate sets of orders 
on different dates, and officer having accrued leave incident to per- 
formance of training duty is entitled to lump-sum payment for unused 
leave to his credit 
Sick 

Recredit of prior leave 

Reemployment after military service 
Notwithstanding that upon reemployment of former civilian employee 
while still hospitalized subsequent to disability retirement after more 
than 12 years of active service as Reserve officer he performed no active 
duty before his death shortly after reemployment, sick leave placed to 
his credit on reemployment in accordance with sec. 30.704(b) of Civil 
Service Regs., may be granted, irrespective of forfeiture of reemployment 
benefits under sec. 9, Universal Military Training and Service Act of 
1948, as amended (50 U.S.C. App. 459(g)), employee having served 
in excess of time limitation prescribed in that act, for as reservist, 
employee pursuant to 50 U.S.C. 30r(b) had right to restoration without 
any time limitation to civilian position held by him when ordered to 
military duty 
MARITIME MATTERS 

Mortgage insurance 

Refinancing prohibition 
Proposal to modify vessel mortgage that was insured under Title X of 
Merchant Marine Act, 1936, 46 U.S.C. 1271. et seq., containing prohibition 
agaiust refinancing existing mortgages, to permit reduced payments over 
longer period of time which proposal will not involve new mortgage but 
will improve financial position of Govt. is not refinancing transaction 





MARITIME MATTERS—Continued 
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Mortgage insurance—Continued 

Refinancing prohibition—Continued 
within prohibition but is merely rescheduling of payments under original 
mortgage and, therefore, under authority in sec. 207 of act, 46 U.S.C. 
1117, requiring Maritime Administrator to take necessary steps to pro- 
tect collateral for mortgage debts, proposal is properly for adoption__ 


MILEAGE 


Military personnel 
As being in lieu of expenses 

Actual cost showing 
Member of uniformed services who in performance of official duties 
travels within temporary duty station as passenger in privately owned 
automobile of civilian employee receiving mileage in accordance with 
Standardized Govt. Travel Regs. may be paid nonetary allowance of 5 
cents per mile in lieu of transportation under par. 4203-8a, Joint Travel 
Regs., notwithstanding retroactive approval of travel and absence of 
showing of personal expense, as 37 U.S.C. 404(a), authorizing travel and 
transportation allowances for travel of members of uniformed services, 
does not limit use of privately owned automobiles or require that auto- 
mobile be personally owned by traveler, nor require that orders specifi- 
eally authorize member to use such mode of transportation for official 
travel, and as payment of 5 cents per mile for travel pursuant to par. 
4203-3a is for monetary allowance, showing of actual cost of travel 
is not condition precedent to payment 

Travel by privately owned automobile 

Free transportation by a foreign government 
When member of uniformed services stationed overseas travels incident 
to permanent change of station with dependents by privately owned auto- 
mobile for personal convenience and at own expense over route for which 
free rail transportation by foreign government is partially available, 
member may not be paid mileage for that portion of travel for which 
there is free rail transportation, even if it would have been imprac- 
ticable to utilize rail transportation, travel without cost to U.S. being 
outside reimbursement concept of 37 U.S.C. 404 and 406 authorizing 
travel and transportation allowances; therefore, Joint Travel Regs. may 
not be amended to preclude payment of monetary allowance for that por- 
tion of travel for which free rail transportation is furnished by foreign 
government on utilization basis rather than on availability of free 
transportation 


MILITARY PERSONNEL 


Annuity elections for dependents. (See Pay, retired, annuity elections 

for dependents) 
Assimilation benefits 

Coast Guard 

Retirement. (See Coast Guard, enlisted personnel, retirement, 
Reserve ) 

Cadets, midshipmen, etc. 

Ration payment concurrently with per diem 
Since commuted value of rations which cadets and midshipmen at serv- 
ice academies are entitled to receive without deduction when ration it- 
self is not furnished is more analogous to allowance officers are entitled 
to receive than to payment for subsistence in kind received by enlisted 
personnel, provisions in sec. 3(e) of E.O. No. 10119 precluding enlisted 
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MILITARY PERSONNEL—Continued 
Cadets, midshipmen, etce.—Continued 
Ration payment concurrently with per diem—Continued 
personnel from receiving ration allowance when they are in travel status 
are not applicable to cadets and midshipmen ; therefore, when cadets and 
midshipmen are in travel status receiving per diem they may also re- 
ceive commuted value of ration when rations are not furnished or when 
required to pay for meals at officers’ closed mess or officers’ field ration 
I ia a site iae dagtalat Bas Naa a stack ud tals lusian us esac ea waa en wa 
Coast Guard. (See Coast Guard) 
Contracting with Government. (See Military Personnel, retired, con- 
tracting with Government) 
Debts 
Remission 
Debts incurred in other services 
Debt established against Navy enlisted member by Dept. of Air Force as 
result of member negligently driving Navy truck into back of Air Force 
station wagon is not debt over which Secretary of Navy has jurisdiction 
for exercise of debt remission or cancellation authority under 10 
U.S.C. 6161 
Dependents 
Annuity elections options. (See Pay, retired, annuity elections for 
dependents) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Evacuation. (See Station Allowances, military personnel, dependents, 
evacuation) 
Transportation. (See Transportation, dependents, military personnel) 
Details. (See Details, military personnel) 
Discharges. (Sce Discharges and Dismissals, military personnel) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Dual employment 
Concurrent compensation and retired pay. (See Compensation, double, 
concurrent military retired and civilian service pay) 
Disability compensation and retired pay. (See Officers and Employees, 
death or injury, disability compensation and military retired pay) 
Enlistments. (See Enlistments) 
Family separation allowances. (See Family Allowances, separation) 
Household effects 
Storage. (See Storage, household effects, military personnel) 
Insane and incompetents. (Sce Insane and Incompetents, military 
personnel) 
Leave. (Sce Leaves of Absence, military personnel) 
Mileage. (See Mileage, military personnel) 
Mobile unit transfer 
Determination of effective date of permanent change of station for 
travel and transportation allowances for Navy members assigned to 
shore-based mobile unit when entire movement of unit is not made simul- 
taneously is dependent upon actual location of member’s basic duty 
assignment rather than upon location of military unit or to administra- 
tive announcement of effective date of change ; therefore, effective date of 
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MILITARY PERSONNEL—Continued 


Mobile unit transfer—Continued 
station change for member of such shore-based mobile unit is date on 


which member is required to commence travel to new station for pur- 
pose of remaining at and performing his normal duties at new station, 
and it is immaterial whether travel is performed before or after an- 
nounced effective date of change 
National Guard. (See National Guard) 
Officer candidates 
Enlisted to officer status 
Dependent transportation. (Ncc Transportation, dependents, mili- 
tary personnel, status change) 
Orders. (Sec Orders) 
Perdiem. (Scc Subsistence, per diem, military personnel) 
Quarters allowance. (Scc Quarters Allowance) 


Rations 
Payments. (See Rations Commutation Payments) 


Record correction 
Discharge change as entitlement to pay, etc. 
Correction of military records, pursuant to 10 U.S.C. 1552, changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Tem- 
porary Disability Retired List does not permit measuring of 1-year period 
of member's entitlement to mileage for personal travel and transporta- 
tion of dependents and household effects to home of selection from date 
he was notified of correction of records, pars. 4158-1a, 7012-1a and 8260- 
1, Joint Travel Regs., authorizing travel and transportation allowances 
whether member is retired for physical disability or placed on temporary 
disability retired list, records correction provided no new or additional 
benefit to toll running of or affect measuring of member’s 1-year period 
of entitlement ; however, had entitlement at time of discharge been to 
home of record, correction of military records would have permitted him 
to select home and to be paid travel and transportation allowances 
within 1 year from date he was notified of record correction 
Retired pay 
Annuity election deductions 

Retroactive adjustment of retired pay required by correction of military 
records of officer in Reserve component of Army, effected under 10 
U.S.C. 1552, to show his entitlement to retirement under Title III, Pub. 
L. 810, 80th Cong. (now 10 U.S.C. 1331) as of June 1, 1956, is subject to 
reduction for option 3 annuity election, dated Oct. 11, 1954, under Uni- 
formed Services Contingency Option Act of 1953, as amended, 10 U.S.C. 
1431-1444, election becoming operative June 1, 1956 when officer retro- 
actively became entitled to Title III retirement pay and his May 27, 1960 
revocation of election being ineffective, not having been made at least 5 
years prior to retirement as required before enactment of Pub. L. 87-831, 
dated Oct. 4, 1961; therefore, officer’s name having been placed on retired 
list as of June 1, 1956, under record correction reduction in retired pay 
does not constitute administrative error refundable under 10 U.S.C. 1445, 
nor does officer’s protest to deduction give rise to concurrent claim____ 
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MILITARY PERSONNEL—Continued 

Record correction—Continued 

Service credits 

Reduction 
Stipulated judgment prior to reduction 

Officer whose Title III retired pay (10 U.S.C. 1331-1337) is eomputed on 
9.18 years of service for percentage purposes in establishing amount 
due him under Bowman, et al. v. U.S., Ct. Cl. No. 108-58, dated Nov. 26, 
1958—a stipulated judgment-—-but whose retired pay for period May 1, 
1960 to Apr. 30, 1963, is computed on 9.16 years of service due to cor- 
rected DD Form 424, Information for Retirement Pay, and amended re- 
tirement orders showing his retirement effective as of Sept. 1, 1952, rather 
than Oct. 1, 1952, is not entitled, effective May 1, 1960, to difference in 
rate of retired pay computed on 9.18 rather than 9.16 years of service 
for percentage purposes under doctrine of “estoppel by judgment” or 
“collateral estoppel’, court in stipulated judgment not having passed 
upon legal merits of officer’s retired status for any period subsequent 
to period covered by judgment, subsequent reduction of percentage factor 
from 9.18 to 9.16 years of service in computation of officer’s retired pay 
was proper 

Severance pay and civilian employment effect 
Naval officer with more than 17 years of service honorably discharged on 
June 30, 1958, with severance pay, and thereafter accepting Federal 
civilian employment, whose naval records are corrected to show con- 
tinuation on active duty until June 30, 1960, and transfer on July 1, 1960 
to retired list prior to completion of 20 years’ commissioned service may 
not retain severance pay and civilian earnings received, officer having 
been credited with active duty pay from July 1, 1958, through June 30, 
1960, and placed in retired pay status on July 1, 1960, in accordance 
with corrected record, severance pay was for adjustment in his account, 
and retired pay rate exceeding $2,500 per year having caused civilian em- 
ployment to come within prohibition of dual employment act of July 31, 
1894, as amended, 5 U.S.C. 62, total compensation payments became 
indebtedness, and balance remaining after application of two-thirds 
retired pay withheld under 5 U.S.C. 46d is for refund 
Reservists 

Death or injury 

Inactive duty training 
Disability determination 

When member of Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
or Fleet Marine Corps Reserve ordered to active duty or inactive duty 
training is temporarily disabled from injury sustained in line of duty, 
test of disability to determine member’s right to active duty pay and 
allowances under 10 U.S.C. 6148(a), authorizing same pension, compen- 
sation, death gratuity, pay and allowances, and hospital benefits pro- 
vided by law or regulation for Regular Navy and Marine Corps members 
of same grade and length of service, is his physical disability to perform 
military duties and not normal civilian pursuits, and, although period of 
disability is for administrative determination on basis of standards 
applied to members of Regular service, continued payment of active 
duty pay and allowances after return of member to limited or restricted 
Reserve duty status would be too doubtful to warrant approval of such 
payments 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Death or injury—Continued 
Inactive duty training—Continued 
Injured while traveling 
Where for mutual convenience of naval reservist and Govt., he is per- 
mitted to utilize Govt. transportation as permissive traveler to and 
from training center before or after period of inactive duty training, re- 
servist while so traveling is not “employed” in inactive duty training 
within meaning of 10 U.S.C. 6148(a), prescribing disability and death 
benefits, travel pursuant to par. 6002(2), Joint Travel Regs., whether 
accomplished by private or Govt. conveyance, not being part of inactive 
duty training is outside contemplation of 10 U.S.C. 6148, and reservist, 
therefore, is not entitled to disability benefits provided by sec. 6148(a), 
and permission to travel by Govt. transportation to drill station during 
part of period assigned for performance of drill would not increase rights 
of reservist 
Injury within scope of duties 
In view of fact that court refrained from formulating rule for general 
application in Meistcr v. U.S., Ct. Cl. No. 54-62, decided July 12, 1963, 
in which it held that reservist ordered to perform inactive duty at train- 
ing center who while proceeding to drill hall to report for inspection 
and duty slipped and fractured his ankle was “within the scope of his 
assigned duties when he slipped” and, therefore, within the purview 
of 10 U.S.C. 6148(a), and entitled to disability benefits prescribed by 
that section, Vcister case should not be used as precedent for favorable 
administrative action in similar cases, and any claim involving facts 
which might be viewed as coming within purview of Meister case 
should be forwarded to U.S. General Accounting Office for direct 
settlement 
When reservist ordered to inactive duty training suffers physical injury 
during scheduled lunch break, or while during lull in his duties he en- 
gages in some independent activity, he is deemed to have received injury 
while engaged in inactive duty training drill within purview of 10 
U.S.C. 6148(a), and, therefore, is entitled to disability benefits pre- 
scribed by that section, reservist having been ordered to perform inactive 
duty training is employed from time he first musters in for that duty 
until end of ordered period of such duty for that day_......-....._.-.. 412 
Readjustment payment on involuntary release. (See Pay, readjust- 
ment payment to reservists on involuntary release) 
Status in Reserve component 
Coast Guard 
Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 vears of service to Fleet Re- 
serve, and who seeks placement on retired list by reason of Coast Guard 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to Navy 
enlisted members who did not have’ 20 years of active service entirely 
in Navy or Marine Corps may not be considered to have any retirement 
benefits under 1956 act, which prescribed benefits for Regular Navy 
members as distinguished from Naval Reserve members, and in absence 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Status in Reserve component—Continued 
Coast Guard—Continued 
of any component in Coast Guard comparable to Fleet Reserve to which 
member could be appointed there is no authority for placement of member 
Se TORINO Tie Wee THe Whi coo 4 Se ns ese een eee eaeeees 
Travel incident to hospitalization. (Sce Travel Expenses, military 
personnel, reservists, travel incident to hospitalization) 
Retired 
Civilian service. (Sce Compensation, double, concurrent military 
retired and civilian service pay) 
Contracting with Government 
Liaison activities 
Contacts initiated by retired Regular officer of Armed Forces on behalf 
of his company with procurement and budget personnel of Govt. to dis- 
cuss general trends in military environment that do not contemplate 
selling activities from which retired officers are restricted for period of 3 
years under 5 U.S.C. 59e and 37 U.S.C. 801(c), nevertheless is considered 
employment within prohibitory statutes, par. 1.C.2(d), Defense Dept. 
Directive 5500.7, May 17, 1968, defining selling as ‘‘any other liaison 
activity with a view toward the ultimate consummation of a sale al- 
though the actual contract is subsequently negotiated by another person,” 
and, therefore, officer initiating contacts with Dept. of Defense or mili- 
tary departments and establishments in performance of duties is not 
entitled to receive retired pay while employed in any such position with 
his company during 3-year period following retirement 
Status 
Reserve commissioned officer of Army of U.S. relieved from active duty, 
certified to Administrator of Veterans’ Affairs for retirement under act 
of Apr. 3, 1939. and placed on Army of U.S. Retired List, who then elects 
to qualify for retirement pay under Career Compensation Act of 1949 
and participate in Retired Serviceman'’s Family Protection Plan (10 
U.S.C. 1431-1446), upon subsequently electing to receive benefit pay- 
ments from Veterans Admin. in lieu of Army disability retirement pay 
may not be discharged from Army of U.S. Retired List to avoid payment 
of annuity costs, officer having no military status from which to resign, 
1939 act authorizing pay in nature of pension predicated on disability 
without relation to continued military service, and placement of name 
on Army of U.S. Retired List conferring no military status, and officer 
having made irrevocable election under Retired Serviceman’s Family 
Protection Plan is obligated for cost of participating in plan 
Teachers at educational institutions 
When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members 
of Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as “National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement 
may not be made to educational institutions for one-half difference be- 
tween going rate for high school teachers of these subjects in their locali- 
ties and retired pay of military personnel involved, members so detailed 
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MILITARY PERSONNEL—Continued 
Retired—Continued 
Teachers at educational institutions—Continued 
or so assigned being on active duty are entitled to active duty pay and 
allowances, and subsidy payments contemplated not being within scope 
of 10 U.S.C. 3540, there is no authority to pay educational institutions for 
teachers’ salaries from appropriated funds_- 
Retired pay. (Sce Pay, retired) 
Retired Serviceman’s Family Protection Plan. (Sce Pay, retired, annuity 
elections for dependents) 
Retirement 
Active duty continued 
Service credits. (See Pay, service credits, active duty after 
retirement) 
Directed by President 
Marine Corps officer completing 20 years of active service for retirement 
purposes on Jan. 18, 1963, who at his request dated Jan. 31, 1963, ap- 
proved Mar. 6, 1963, is transferred to retired list effective Apr. 1, 1963, 
under 10 U.S.C. 6323, providing for retirement.at discretion of President, 
is entitled to retired pay increase authorized by Uniformed Services Pay 
Act of 1963, officer having been retired under circumstances which could 
not give rise to application of Uniform Retirement Date Act, 5 U.S.C. 
47a, providing for retirement on first day of month following month in 
which retirement would otherwise be effective, he is not within purview 
of sec. 5(a), Uniformed Services Pay Act (10 U.S.C. 1402 note), which 
precludes members entitled to retired pay on Apr. 1, 1963, by virtue of 
Uniform Retirement Date Act, from receiving retired pay increase 
aes lc ah a eater ata la 
Effective date 
Uniform Retirement Date Act. (See Pay, retired, effective date, 
first of month following application) 
Eligibility determination 
Minority enlistment service 
Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer 
serving under temporary appointment and holding permanent grade of 
comnissioned warrant officer, W-2, is creditable service in determining 
completion of 20 years of active service under 10 U.S.C. 1293 for retire- 
ment as warrant officer, notwithstanding minority enlistment in Re- 
serve violated 14 U.S.C. 302 (Supp. I, 1940 Ed.), and underage enlist- 
ment in Regular service was fraudulent under regulations then in 
effect, 10 U.S.C. 1039, regulation having force and effect of law coming 
within term “law” as used in act, term begin generic rather than 
I aaa healer chl cen cealeniasaicies Gosseineeh cea simamaasdiniaci addin cient am ele eae 
Lump-sum payments 
Voluntary v. involuntary retirement 
Officer of U.S. Coast Guard retired for age under 14 U.S.C. 293 when 
request for voluntary retirement under 14 U.S.C. 232 on basis of having 
completed 20 years’ active service failed to meet minimum 3 months 
notice requirement prescribed by Coast Guard Personnel Manual is not 
entitled to $2,000 lump-sum payment provided by sec. 3 of act of Sept. 24, 
1963 (14 U.S.C. 285 note), even though officer had been considered and 
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MILITARY PERSONNEL—Continued 
Retirement—Continued 
Lump-sum payments—Continued 
Voluntary v. involuntary retirement—Continued 
failed of selection for continuation of active duty and advised he could 
retire under some other provision of law without loss of benefits pre- 
scribed by sec. 3 of 1963 act, determining factor of entitlement being 
type of retirement effected, and officer’s retirement having been invol- 
untary, he may not be paid lump-sum authorized in addition to retired 
pay by 1963 act for officers voluntarily retired when not recommended 
for continuation on active duty 
Separation 
Involuntary. (See Pay, service credits, officers failing promotion) 
Status 
Civilian v. military 
Leave benefits. (See Leaves of Absence, military personnel, detail to 
civilian position, military v. civilian benefits) 
Retired. (See Military Personnel, retired, status) 
Veteran 
Enlisted member of Marine Corps without dependents who was hos- 
pitalized in Veterans Admin. hospital for period before placement on 
temporary disability retired list is not considered veteran for retired 
pay reduction purposes under 38 U.S.C. 3208(a)(1) until placement on 
retired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list__- 
Survivorship annuities. (See Pay, retired, annuity elections for de- 
pendents) 
Temporary duty 
Hospital transfer 
Member of uniformed services who is transferred from duty station in 
U.S. to hospital as patient in attached status for a period in excess of 
30 days may not have transfer regarded as assignment for performance 
of temporary duty to qualify for family separation allowance for tem- 
porary duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3) -_- 
Temporary lodging allowances. (See Station Allowances, military per- 
sonnel, temporary lodgings) 
Transportation of household effects. (See Transportation, household 
effects, military personnel) 
Uniforms. (See Uniforms, military personnel) 
MORTGAGES 
Housing. (See Housing, mortgages) 
NATIONAL GUARD 
Aviation pay. (See Pay, aviation duty) 
Damages to property 
Claims settlement. (See Claims, military activities, property damage, 
loss, etc.) 
Pay, etc., entitlement 
Active duty determination 
Member of Alabama Army or Air National Guard called into active 
Federal service pursuant to E.0. No. 11118, Sept. 10, 1963, for indefinite 
period, is considered on active duty within meaning of 37 U.S.C. 204 
for entitlement to pay and allowances if when officially contacted in 
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NATIONAL GUARD—Continued 

Pay, etc., entitlement—Continued 

Active duty determination—Continued 
person or by telephone or, in response to unofficial contact or public 
announcement by radio, television, etc., he reported to unit in person or 
by telephone or other means of communication pursuant to call of unit 
into Federal service; therefore, payment may be made to members who 
upon becoming subject to E.O. No. 11118 were already in service under 
E.O. No. 11111, dated June 11, 1963, to members at their armories under 
orders of Governor of Alabama issued prior to Sept. 10, and to members 
reporting with their units, but payment may not be made to Guardsmen 
unable to respond to active duty call, and as to those members alerted 
but continuing on normal duties, entitlement depends on whether they 
received and complied with orders—all doubtful cases to be submitted 
for individual decision on merits_..-._------ 
Per diem 

Temporary duty identical to active duty assignment 
Members of Air National Guard ordered to active duty for short periods 
of time and placed on temporary duty for identical periods who on 
majority of total number of days involved in active duty assignments 
traveled to and from places to which they flew while participating in 
overwater navigational flights may be paid per diem for period of travel, 
pursuant to par. 6001, Jt. Tray. Regs., authorizing travel and trans- 
portation allowances for reservists ordered to active duty training, even 
though under implementing Air National Guard Reg., members are not 
entitled to per diem for period of temporary duty, regulation in accord 
with par. 6001, prescribing that no travel per diem allowances are pay- 
able for any period member is at training duty station providing that 
temporary station is training station when no duty is performed at 
training station__._.__._-_-_ Sena tics tna en is 

OFFICERS AND EMPLOYEES 

Awards for suggestions, etc. (Sec Awards, suggestions, etc.) 
Compensation. (See Compensation) 
Death or injury 

Disability compensation and military retired pay 
Fleet reservist retained on active duty and employed as civilian in 
Federal Govt. whose retainer pay was withheld during periods for which 
he received disability compensation under Federal Employees’ Com- 
pensation Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. 
Gen. 2438, holding that ruling in WVulholland vy. U.S., 189 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
employees’ disability compensation, would be followed for periods before 
1953 only, 34 U.S.C. 853(b) (1946 Ed.), on which decision turned having 
been repealed effective Jan. 1, 1953, is not entitled to payment of retainer 
pay withheld on basis of Steclman vy. U.S., Ct. Cl. No, 24-60, decided 
June 7, 1963, plaintiff, Regular Navy retired enlisted man, having been 
denied entitlement to receive retired pay and disability compensation 
on basis other than Mulholland case; therefore, nothing stated with re- 
spect to Mulholland may be accepted as furnishing basis for modifying 
388 Comp. Gen. 243 


Proposed administrative procedure to simplify handling withholding 
of retired or retainer pay for periods former member of uniformed 
services received disability compensation as civilian employee of Federal 
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OFFICERS AND EMPLOYEES—Continued 
Death or injury—Continued 
Disability compensation and military retired pay—Continued 
Govt. under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
751, by continuing to pay retired or retainer pay, and to deduct such 
payments from disability compensation awarded, paying only difference 
as disability compensation, does not satisfy requirements of 5 U.S.C. 
751 that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
NE ntsc etn tic ec sci ca cilia li 
En route to new station 
Travel expenses. (Sec Travel Expenses, transfers, leave en route, 
illness, etc., effect) 
Deceased. (See Decedents’ Estates) 
Dependents 
Transportation. (Sce Transportation, dependents) 
Details. (See Details) 
Holding two offices. (See Compensation, double, holding two offices) 
Holidays. (See Holidays) 
Household effects 
Transportation. (See Transportation, household effects) 
Jury duty 
Fees. (See Courts, jurors, fees) 
Leaves of absence. (Sce Leaves of Absence) 
Overtime. (See Compensation, overtime) 
Reemployment or reinstatement 
After military duty 
Sick leave. (See Leaves of Absence, sick, recredit of prior leave, 
reemployment after military service) 
Retirement. (See Retirement, civilian) 
Sick leave. (See Leaves of Absence, sick) 
Status 
Nonappropriated fund activities 
Retired officers of uniformed services employed by nonappropriated fund 
instrumentalities and paid from nonappropriated funds while receiving 
retired pay will no longer be considered to be holding civilian offices or 
positions under U.S. Govt. within meaning of double compensation 
limitation in sec. 212, Economy Act of 1932, as amended, 5 U.S.C. 59a, in 
view of holding of Court of Claims in Gradall v. U.S., Ct. Cl. No. 4-60, 
decided May 10, 1963, as to status of employment with military exchange 
services, and retired pay may be made in similar cases of retired offi- 
cers who have been or may be employed by nonappropriated fund activ- 
ities and paid from nonappropriated funds____--____------_---------- 181 
Transfers 
Status during travel 
Although employee who takes sick while en route with dependents to new 
duty station would be entitled to mileage and per diem to place of leave 
and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting to new sta- 
tion terminates any rights to further transportation of dependents 
and household effects so that, in absence of any statute authorizing pay- 
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OFFICERS AND EMPLOYEES—Continued 


Transfers—Continued 

Status during travel—Continued 
ment when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station-....-.------------- 
Employee who dies at place of leave en route to new duty station may be 
regarded as in travel status during period of leave within meaning of act 
of July 8, 1940, 5 U.S.C. 103a, authorizing payment of expenses of pre- 
paring and transporting remains of employee who dies in travel status 
to home, official station or other appropriate place of interment, even 
though for travel reimbursement purposes period of leave interrupted 
travel status; therefore, costs of preparation and transportation of re- 
mains may be paid not to exceed monetary limitations prescribed in 
I ea rn ANI i caves canis asa on nena an ea esas ae 
Travel expenses. (See Travel Expenses) 
Wage board 

Leave. (Sec Leaves of Absence, annual, wage board employees, 

industry benefits entitlement) 


ORDERS 


Amendment 

Effective date 

Notice 

When temporary duty orders, which specify that member of uniformed 
services is not to report to new station prior to particular date, are di- 
rected to be modified because member for personal reasons has arrived 
at temporary duty station in advance of reporting date but member does 
not receive notice of change until sometime after responsible officer at 
station received modification directive, orders may not be regarded as 
effectively amended until member receives notice of amendment chang- 
ing early reporting restriction in original orders and, therefore, member 
may only be paid per diem for temporary duty from date of notice of 
Ona eo eee eee eacee sameness 
Canceled, revoked, or modified 

Prior travel 
Military officer who on basis of amended orders authorizing concurrent 
travel of dependents to overseas station, originally disapproved, claims 
transportation allowances for travel of dependents to and from perma- 
nent home selected upon denial of concurrent travel, less reimbursement 
made for travel from old station to port of embarkation, is not entitled to 
payment, act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing travel and 
transportation allowances for travel performed under orders that are 
canceled, revoked, or modified to direct member’s return to station from 
which being transferred, or to different station, not being for application, 
even though original disapproval of concurrent travel of dependents was 
withdrawn, amended orders not having directed member to return to 
his old station, or to make different change of station 
Effect on statutory rights 
Fact that more than 30 days of continuous active duty for training and 
travel time served by Reserve officer was performed under ‘two sets of 
orders issued on different dates does not defeat entitlement to lump-sum 
payment for accrued leave earned pursuant to 10 U.S.C. 701, there being 
no requirement that active duty be directed by but one order or even that 
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ORDERS—Continued 


Effect on statutory rights—Continued 
all duty be related so long as it qualifies for accrual of leave and that 
it is continuous for at least 30 days; therefore, statutory right to accrue 
leave existing independently of administrative authorization may not 
be defeated because of issuance of two separate sets of orders on different 
dates, and officer having accrued leave incident to performance of train- 
ing duty is entitled to lump-sum payment for unused leave to his credit__ 
Effective date 

Notice 
Determination of effective date of permanent change of station for travel 
and transportation allowances for Navy members assigned to shore-based 
mobile unit when entire movement of unit is not made simultaneously 
is dependent upon actual location of member's basic duty assignment 
rather than upon location of military unit or to administrative an- 
nouncement of effective date of change; therefore, effective date of 
station change for member of such shore-based mobile unit is date on 
which member is required to commence travel to new station for pur- 
pose of remaining at and performing his normal duties at new station, 
and it is immaterial whether travel is performed before or after an- 
nounced effective date of change 
Group or individual 

Effect 
For purposes of family separation allowance authorized under 37 U.S.C. 
427(b) (3) to members of uniformed services for temporary duty for 
continuous period of more than 30 days, members who are assigned to 
such temporary duty under orders as unit rather than under individual 
orders may have such unit assignment orders recognized for family 
separation allowance payments, provided that orders are sufficiently 
definite, that members of unit can be identified, and will have knowledge 
of duty required as members of unit, even though temporary duty might 
be type for which per diem would not be payable 
Oral 

Subsequent confirmation 
Where overseas military member acquires wife—foreign national— 
after date of orders authorizing emergency evacuation of member to 
safe haven point and wife, pursuant to verbal orders authorizing her 
evacuation, travels to safe haven point and then to another country 
because of high cost of living at safe haven point, member may have 
amendment to travel orders issued after wife’s travel regarded as written 
confirmation of verbal orders given prior to travel so as to be entitled 
to emergency cost-of-living allowance while wife was in safe haven area ; 
however, since both orders and amendment limited travel of evacuees to 
safe haven point, member is not entitled to emergency cost-of-living 
allowance after dependent for personal reasons left safe haven point____ 
Permissive v. mandatory 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however. housing and cost-of-living allow- 
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ORDERS—Continued 


Permissive v. mandatory—Continued 

ances, which are based on average costs normally incurred on permanent 
duty overseas, are to be distinguished from costs incident to change of 
station and such allowances are payable to members_-_--------------- 


PAY 


Active duty 
After termination of military status 
Dishonorable discharge change 
Holding in Clackum v. United States, Ct. Cl. No. 246-56, decided Jan. 20, 
1960, that discharge issued to member of uniformed services was invalid 
and did not terminate military status so as to entitle member to pay and 
allowances until end of enlistment term was based on particular facts in 
that case and does not establish any precedent to entitle another member 
to pay and allowances until end of enlistment term on basis of change of 
discharge from undesirable to honorable which discharge was issued 
several years before termination of member's enlistment__......------ 
Furlough periods 
Navy officer with over 18 years’ service for basic pay purposes whose 
rate of pay was reduced by one-half, pursuant to 37 U.S.C. 208, when he 
was furloughed in accordance with 10 U.S.C. 6406 is considered to be in 
receipt of basic pay at time of discharge for unsatisfactory performance 
of duty within meaning of that term as used in 10 U.S.C. 6384, furlough 
period being viewed as active duty, and, therefore, officer is entitled upon 
discharge to lump-sum payment prescribed by 10 U.S.C. 6384(b), limited, 
however, to one-half rate of basic pay he was receiving at time of dis- 
charge, and rate of officer’s basic pay for computing furlough pay is not 
subject to increases provided under Uniformed Services Pay Act of 
I ek tt iia caste ca ben tah ced ea eine cela lle eden elas ea akcaasctcaoaaanicdn 
Reservists 
Injured in line of duty 
Disability determination 
When member of Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
or Fleet Marine Corps Reserve ordered to active duty or inactive duty 
training is temporarily disabled from injury sustained in line of duty, 
test of disability to determine member’s right to active duty pay and 
allowances under 10 U.S.C. 6148(a), authorizing same pension, com- 
pensation, death gratuity, pay and allowances, and hospital benefits 
provided by law or regulation for Regular Navy and Marine Corps mem- 
bers of same grade and length of service, is his physical disability to 
perform military duties and not normal civilian pursuits, and, although 
period of disability is for administrative determination on basis of 
standards applied to members of Regular service, continued payment of 
active duty pay and allowances after return of member to limited or re- 
stricted Reserve duty status would be too doubtful to warrant approval 
of such payments 
Additional 
Lump-sum payments 
Voluntary v. involuntary retirement 
Officer of U.S. Coast Guard retired for age under 14 U.S.C. 298 when 
request for voluntary retirement under 14 U.S.C. 232 on basis of having 
completed 20 years’ active service failed to meet minimum 3 months 
notice requirement prescribed by Coast Guard Personnel Manual is not 
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PAY—Continued Page 

Additional—Continued 

Lump-sum payments—Continued 

Voluntary v. involuntary retirement—Continued 

entitled to $2,000 lump-sum payment provided by sec. 3 of act of Sept. 24, 
1963 (14 U.S.C. 285 note), even though officer had been considered and 
failed of selection for continuation of active duty and advised he could 
retire under some other provision of law without loss of benefits pre- 
scribed by sec. 3 of 1963 act, determining factor of entitlement being type 
of retirement effected, and officer’s retirement having been involuntary, 
he may not be paid lump-sum authorized in addition to retired pay by 
1963 act for officers voluntarily retired when not recommended for 
CoRR TN Git GEIIOO GON sivcisd cc ctccntismisadiccseminsoened slate acai 

Medical and dental officers. (See Pay, medical and dental officers) 
After expiration of enlistment 

Hospitalization and medical care 
Enlisted reservist who subsequent to scheduled termination of active 
duty tour under 10 U.S.C. 263 note was declared mentally incompetent 
due to illness that existed prior to tour of duty and retained as hospital 
patient until honorably discharged for physical disability without sever- 
ance pay is not entitled to active duty pay and allowances or leave credit 
for any period after termination of active duty in absence of statute pro- 
viding otherwise, for person suffering from mental illness not incurred 
in line of duty accrues no greater right to pay and allowances than he 
would accrue if he were suffering from physical illness not incurred 
in line of duty, and general rule that pay and allowances do not accrue 
to enlisted man held beyond expiration date of enlistment or scheduled 
tour of duty unless such holding is for convenience of Govt. or for per- 
pose of mehing good time leet applies... aonn cnn ensccccdccicssecnn 380 
Allotments 

Banking facilities for deposit, etc. 
Secretary of Army pursuant to act of Sept. 7, 1962 (37 U.S.C. 701(d), 
Supp. IV), which authorizes him to allow member to make allotments 
from pay for support of relatives, or for any purpose that Secretary 


considers proper, may initiate procedure for issuing single Govt. check 
covering pay of numerous members of Army to bank for deposit to indi- 
vidual accounts of members upon their request, provided that purpose 
of allotment is considered by Secretary to be proper__._._-____---_-_- 459 

Life insurance. (See Veterans, insurance) 
Aviation duty 

Double incentive pay 

Duty requirements 

Experienced pilot and parachutist of uniformed services training for 
or fulfilling position of forward air controller, whose duties do not qualify 
him for flying pay or require performance of parachute jumps to carry 
out assigned duties, may not be paid dual incentive pay authorized by act 
of Oct. 2, 1963 (Pub. L. 88-132), E.O. No. 11120 limiting dual payments 
of incentive pay to those members required by competent orders to per- 
form specific hazardous duties in order to carry out their assigned mis- 
sion ; therefore, fact that member is qualified to perform hazardous duty 
is not criterion for entitlement to dual incentive pay, but rather that 
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PAY—Continued 

Aviation duty—Continued 

Double incentive pay—Continued 

Duty requirements—Continued 
two or more hazardous duties are performed independently and simul- 
taneously, or in rapid succession, in accomplishment of assigned mission 
of control party operating with airborne unit 
Effective date 

If a member pursuant to competent orders in effect before Oct. 1, 1963 
participates frequently and regularly in both flying and parachute duties, 
jump performed prior to Oct. 1, 1963 does not qualify him for dual in- 
centive pay authorized by act of Oct. 2, 1963 (Pub. L. 88-132), E.O. No. 
11120, implementing act, indicating no intent that performance of dual 
hazardous duty that qualifies member for dual incentive pay could be 
performed prior to effective date of law and order, and, in absence of 
clear showing order itself that such duty would meet qualification re- 
quirements for dual incentive pay, parachute jumps performed before 
Oct. 1, 1963 do not qualify :nember for dual incentive pay 

Parachute duty requirement 
Member of Federal recognized National Guard, Reserve component 
of Army of U.S., qualified parachutist in jump status who while on active 
duty for training performed jump to complete minimum requirement of 
4 jumps during 12 consecutive calendar month period does not qualify 
for parachute pay. AR 37-104 providing that jumps must be performed 
while member is on parachute duty; therefore, jump performed during 
period of training may not serve as basis for paying parachute pay to 
National Guard member, and regulation not so providing, member also 
is not entitled to have jump used to qualify him for inactive duty para- 
chute pay used to qualify him for active duty for training parachute pay- 
Courts-martial sentences 

Nonjudicial forfeitures distinguished 
Nonjudicial forfeitures of pay which commanding officers are authorized 
by E.O. No. 11081, dated Jan. 29, 1963, to impose upon warrant officers 
and enlisted personnel of uniformed services are to be distinguished from 
forfeitures of pay imposed by “sentence of courts-martial” as specified in 
act of Mar. 3, 1851, 24 U.S.C. 44. requiring such forfeitures to he deposited 
to U.S. Soldiers’ Home and, therefore, in view of specific reference to 
sentence of courts-martial in statute. only those forfeitures of pay im- 
posed by courts-martial sentences are for credit to Soldiers’ Hoine and 
nonjudicial forfeitures imposed by commanding officers should remain 
i os 

Status awaiting appellate review 
When upon rehearing of court-martial sentence. order of forfeiture of 
pay and allowances, and reduction in enlisted pay grade from E-5 to 
E-1 is confirmed. member is entitled to pay and allowances withheld 
for period between original and rehearing Court-Martial Orders, Art. 
71 of Uniform Code of Military Justice, 10 U.S.C, 871, prohibiting execu- 
tion of dishonorable discharge prior to completion of review ; therefore, 
initial forfeiture not becoming effective. there is no basis for withholding 
pay and allowances for period prior to affirmation of forfeiture sentence, 
and Art. 58a, 10 U.S.C. 858a. providing that when sentence is set aside 
member is entitled to pay and allowances for period withholding was 
in effect as though he had not been reduced in grade, pay and allowances 
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PAY—Continued 
Courts-martial sentences—Continued 
Status awaiting appellate review—Continued 
due are for computation at pay grade E-5. 35 Comp. Gen. 204, over- 


Drill 
Training assemblies 
Authorization requirement 
Reserve officer who attended inactive duty training assemblies under 
verbal orders which were confirmed after unreasonable delay and without 
explanation, may not be paid for assemblies he attended from date of 
verbal orders, delayed written orders constituting retroactive orders are 
without effect to increase or decrease vested rights of officer, and are not 
proper assignment orders to authorize payment for assemblies attended 
Sm AF WE CII aa is ok ios etegerndicnndudesbenendeesounemenn 
Evidence 
Although DA Form 1379—U.S. Army Reserve Unit Record of Reserve 
Training—containing entries of training omitted or erroneously entered 
on previous month’s DA Form 1379 is acceptable for pay purposes where 
corrective entry is promptly made and is supported by full and complete 
explanation of cause of error, payment may not be made under supple- 
mental payrolls to officer for attendance at training assemblies which 
were recorded four months subsequent to training without explanation 
for delayed recording, or contemporaneous corroborating evidence to 
support correction, unexplained correction, neither increasing nor de- 
creasing substantive rights of officer, is not acceptable as supporting 
evidence to validate payment of inactive duty training 
Lump-sum payments. (See Pay, additional, lump-sum payments) 
Medical and dental officers 
Special pay 
Service requirements 
Army officer who upon graduation from medical school served 1-year 
period of military internship prescribed by AR 601-124, dated July 13, 
1960, for transfer to Army Medical Corps is not eligible 1 year after 
transfer to include period of internship in “at least two years of active 
duty” required for eligibility to receive $150 per month rate of special 
medical pay provided by 37 U.S.C. 302(b) (2), notwithstanding regula- 
tion requiring internship was amended to authorize appointment in 
Medical Corps immediately upon graduation from medical school ; there- 
fore, period of internship served by officer prior to receiving commis- 
sion in Army Medical Corps may not be credited as qualifying service, 
and officer not having completed at least 2 years’ active duty as Medical 
Corps officer is only entitled to special pay at rate of $100 per month 
prescribed by sec. 302(b) (1) when period of active duty service is under 
2 years 
Promotions 
Effective date 
Reservists 
While on extended active duty 
Second lieutenant in Army Reserve who while serving on active duty is 
temporarily promoted to grade of first lieutenant pursuant to sec. 515(c), 
Officer Personnel Act of 1947, is not entitled to pay and allowances of 
higher grade prior to promotion action on basis of amendatory orders 
purporting to make temporary promotion retroactively effective from 
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PAY—Continued 
Promotions—Continued 
Effective date—Continued 
Reservists—Continued 
While on extended active duty—Continued 
date of entrance on duty, sec. 333(a), Reserve Officer Personnel Act, 
entitling Reserve officer who is promoted while on active duty to pay 
and allowances of higher grade only when contemporaneously ordered 
to serve on active duty in higher grade or temporarily promoted to 
that grade, and amendatory orders authorizing promotion of officer to 
higher grade from date of entrance on duty not changing fact that 
officer was ordered to active duty in Reserve grade of second lieutenant 
and that he served in that grade until temporarily promoted to grade of 
first lieutenant, promotion was not retroactively effective 
Officers failing promotion. (Sec Pay, service credits, officers failing 
promotion) 
Readjustment payment to reservists on involuntary release 
Amount payable 
More than one readjustment payment 
In computation of second payment of readjustment pay under 10 U.S.C. 
687 where first payment has not been repaid, only amount of prior pay- 
ment is required to be deducted pursuant to 10 U.S.C. 687(d), in order to 
avoid duplicate payments of readjustment pay for same period of active 
service, and where previous payment was repaid, period covered by that 
payment is to be treated as period for which no payment was made. 
42 Comp. Gen. 242, modified 
Election 
Reserve officer who prior to act of June 28, 1962, amending act of July 9, 
1956 (50 U.S.C. 1016) to permit members to elect not to receive read- 
justment payment upon involuntary release if desiring to enlist in order 
to complete 20 years of active service for retirement qualification, 
elected to receive readjustment pay, and who upon involuntary separa- 
tion on June 30, 1962 is paid readjustment pay computed under 1962 
amendatory act without choice to elect not to receive readjustment pay 
may refund entire amount of readjustment pay received and upon sub- 
sequently qualifying for retired pay may be paid retired pay without 
further deduction for readjustment pay, 1956 act authorizing refund of 
readjustment payments to reservists enlisting to qualify for retirement 
with 20 years of active service remaining unaffected by 1962 amendatory 


Acceptance of readjustment pay authorized under act of July 9, 1956, 
as amended, 50 U.S.C. 1016, for Reserve officers upon involuntary release 
is not mandatory, 50 U.S.C. 1016(a) providing that member of Reserve 
component who is involuntarily released is entiticd to lump-sum read- 
justment payment, and nothing in act or legislative history demonstrat- 
ing intent to make acceptance of readjustment pay mandatory 
Five years of service 
Regular and Reserve service 

Holding in Washburn v. U.S., Ct. Cl. No. 11-62, decided Mar. 6, 1963, that 
member of Reserve component involuntarily released from active duty 
may combine Regular and Reserve service in determining eligibility for 
readjustment pay provided under sec. 265(a), Armed Forces Reserve 
Act of 1952, as added by act of July 9, 1956, 50 U.S.C. 1016(a), will be 
followed, and in computation of 5-year period of continuous active service 
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Readjustment payment to reservists on involuntary release—Continued 

Five years of service—Continued 

Regular and Reserve service—Continued 

immediately prior to separation to determine eligibility for readjustment 
pay, court holding and legislative history establishing no specific portion 
of 5 years as minimum period of duty in Reserve component, readjust- 
ment pay should not be denied to member who has only limited amount 
of Reserve service within 5-year period, provided he is actually serving 
on extended active duty in Reserve capacity when involuntarily released. 
36 Comp. Gen. 129, and numerous unpublished decisions, modified 

Recoupment from retainer pay 
Upon retirement of members of uniformed services under any provision 
of Titles 10 and 14 of U.S. Code, deduction from retired pay required by 
sec. 1(4) of act of June 28, 1962 (50 U.S.C. 1016(c)), of 75 percent of 
readjustment pay received by member of Reserve component after June 
28, 1962, must be made from retainer pay of enlisted member following 
transfer to Fleet Reserve or Fleet Marine Corps Reserve upon completion 
of 20 or more years of actual active service, Fleet Reserve being form 
of retired status in which Regular Navy and Marine Corps enlisted per- 
sonnel are placed upon completion of 20 or more years of service with 
obligation to serve on actual duty until completion of 30 years, and legis- 
lative history of act evidencing no intent to defer recoupment of readjust- 
ment payment when members become entitled to monthly retirement 
benefits on account of military service, deductions for readjustment pay 
are required to be made from retainer pay 
Member transferred to Fleet Reserve or Fleet Marine Corps Reserve 
after June 28, 1962, and prior to completion of 20 years of active service 
has qualified for “retired pay” within meaning of sec. 1(4) of act of 
June 28, 1962 (50 U.S.C. 1016(¢c)) and retainer pay is subject to deduc- 
tion for any prior readjustment payment made to him, 10 U.S.C. 6830(d) 
providing that enlisted member of Navy or Marine Corps having less 
than 20 years of actual service, but otherwise eligible, may be trans- 
ferred to Fleet Reserve or Fleet Marine Corps Reserve and, therefore, 
becoming entitled to rights, benefits, and privileges accorded transferees 
having 20 or more years of active service, member also is subject to same 
CE BE SO iii tcc cciccitiesnnmadasncnanmmendiin 

Refund 
Reserve officer involuntarily released from active duty June 30, 1962, 
under election made in May 1962, who is paid readjustment pay computed 
under act of July 9, 1956 (50 U.S.C. 1016), and supplemental payment 
pursuant to amendatory act of June 28, 1962, which when combined with 
amount received at time of release equals amount of readjustment pay 
to which entitled under amendatory act may not be permitted to retain 
first payment computed under 1956 act and refund additional amount 
computed in accordance with 1962 act in order upon future retirement 
from active duty as master sergeant to be entitled to receive retired 
pay without any deduction on account of readjustment pay received, 
act of June 28, 1962 containing no savings clause authorizing extension 
of provisions of 1956 act beyond effective date of 1962 amendatory act, 
there is no authority of law for member to retain payment received 
under 1956 act and refund additional amount received in accordance 
with 1962 amendment 
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Readjustment payment to reservists on involuntary release—Continued 
Refund—Continued 

Under 50 U.S.C. 1016(c), which provides for reimbursement of 75 percent 
of total readjustment pay received by Reserve officers qualifying for 
retired pay upon completion of 20 years of active service under any 
provision of Title 10 or 14, U.S. Code, to afford them reasonable allow- 
ance for income tax paid on readjustment pay prior to qualifying for 
retired pay, member who has not qualified for retired pay based on 20 
years’ service has not met requirement for prorating refund of readjust- 
ment pay and, therefore, may not be permitted to refund 75 percent and 
retain 25 percent of readjustment pay received by him 

Reserve officer who prior to act of June 28, 1962, amending act of July 9, 
1956 (50 U.S.C. 1016) to permit members to elect not to receive readjust- 
ment payment upon involuntary release if desiring to enlist in order to 
complete 20 years of active service for retirement qualification, elected 
to receive readjustment pay, and who upon involuntary separation on 
June 30, 1962 is paid readjustment pay computed under 1962 amendatory 
act without choice to elect not to receive readjustment pay may refund 
entire amount of readjustment pay received and upon subsequently 
qualifying for retired pay may be paid retired pay without further 
deduction for readjustment pay, 1956 act authorizing refund of readjust- 
ment payments to reservists enlisting to qualify for retirement with 20 
years of active service remaining unaffected by 1962 amendatory act_-- 
Once right has been exercised there is nothing to waive, as term 
“waiver” is not associated with accomplished payment, but is inten- 
tional relinquishment or abandonment of known right or privilege, there- 


fore, upon acceptance of readjustment pay member of uniformed services 
has nothing to waive; however, if allowed to refund amount of readjust- 
ment payment received, member is placed in same position as if he had 
not received readjustment pay insofar as retired pay is concerned, and 
effects of such refund with respect to taxes is for consideration hy 
Internal Revenue Service and State tax agencies__...._.__.----__---_-- 


Member of Regular component of uniformed services, as well as reservist, 
upon completion of 20 or more years of active service is required upon 
retirement to refund 75 percent of readjustment pay received as member 
of Reserve component after June 28, 1962, sec. 1(4) act of June 28, 1962 
(50 U.S.C. 1016(¢c)), providing for deduction of 75 percent of readjust- 
ment payment received by reservist from retired pay when qualifying 
for retirement under any provision of Titles 10 and 14, U.S. Code, contem- 
plating deduction of readjustment pay received from retired pay of both 
Regular and Reserve members of uniformed services___......-______-_ 
Reservists 

Effective date of promotion. (See Pay, promotions, effective date 

reservists) 

Retired 

Advancement on retired list 

Constructive service credits 

Constructive service credit for minority and short-term enlistments 
prescribed by sec. 202, Naval Reserve Act of 1938 (10 U.S.C. 6330(d)), 
having been authorized for all purposes of act, constructive time may be 
counted for percentage multiple purposes in computing retired pay under 
10 U.S.C. 6151(c) for members advanced on retired list under 10 U.S.C. 
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Constructive service credits—Continued 
6151(a) to highest temporary officer grade satisfactorily held, one of 
purposes of act being to provide formula for determination of proper per- 
centage multiple factor; therefore, member who upon transfer from 
Fleet Reserve to retired list on Sept. 1, 1958 and advancement to commis- 
sioned grade under 10 U.S.C. 6151(a) had 20 years, 3 months and 15 
days of active service and 3 months and 1 day of constructive time in 
completed minority enlistment, total of 20 years, 6 months and 16 days, 
is entitled to have service counted as 21 years for percentage multiple 
purposes in computing retired pay under 10 U.S.C. 6151(¢c). B-150972, 
June 21, 1963, modified 

Annuity elections for dependents 

Annulment of widow’s remarriage 
Following annulment of “void marriage” before restoration of widow’s 
annuity payments under Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446, judicial decree should be required in absence of 
decision by GAO in particular case, and annuity payments for period 
earlier than date of separation following discovery that marriage was 
void should not be restored or benefits reinstated for any period for 
which annuity payments were made on behalf of children under option 
(3) of 10 U.S.C. 1434(a), following termination of widow’s annuity 
because of “remarriage”, and statute contemplating payment of only 
one annuity for any one month under option (3), upon notice that 
widow’s remarriage was void, payment of annuity to child under option 
(3) should be suspended pending resolution of issues involved, and all 
doubtful cases as to annuity payments referred to GAO 

Children other than children of surviving spouse 
Authority provided in 10 U.S.C. 1434(d) for allocation by members of 
Armed Forces during period of surviving spouse’s eligibility of part of 
annuity elected under subsec. (a) (3) for payment to surviving children 
who are not children of that spouse applies to all married members of 
Armed Forces who have made or will make annuity election under 10 
U.S.C. 1434(a) (3) and who have at least one eligible child by former 
wife, nothing in legislative history of act of Oct. 4, 1961, adding subsec. 
(d) to 14 U.S.C. 1434 to provide for allocation of part of survivorship 
annuity to children other than children of surviving spouse, requiring 
strict construction that applicability of provision is limited to those 
members who retired after Oct. 4, 1961, effective date of act 

Cost deductions 

Constructive service effect 

Cost of annuity elected under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, by Air Force major appointed under act of 
Dec. 28, 1945 is for computation on basis of his disability retirement 
under 10 U.S.C. 1201 and 1372—service of at least 18 but less than 20 
years for basic pay purposes—notwithstanding officer prior to disability 
retirement had been credited with constructive service pursuant to 1945 
act and considered for mandatory retirement under 10 U.S.C. 8913, and 
law under which member retires governing retired status and determin- 
ing rights and obligations, officer retired for physical disability and not 
eliminated from service is subject to annuity cost table prescribed for 
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persons retired for disability with at least 18 but less than 20 years’ serv- 
ice, and counting of constructive service for basic pay purposes not being 
authorized, officer’s constructive service may not be used to reduce 
monthly rate of annuity cost to him 

Evidence 
A signed and timely executed duplicate copy of form NavPers 591 used 
by naval personnel in executing election of options and designation of 
beneficiaries for purpose uf Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, which was furnished by member shortly after 
transfer to Fleet Reserve more than 3 years after election, may be 
accepted to establish fact that member timely filed executed form, 
signature of attesting officer on copy of election form in possession of 
member after June 1, 1959, date designated officer attested form, estab- 
lishing that duly executed original form, which in accordance with 
practice in effect was placed in “to be mailed” box, properly tagged, 
passed out of officer’s control on that day and into possession of proper 
authorities; therefore, action constitutes valid election under Contin- 
gency Option Act 

Marital status 
Member of uniformed services whose marital status on Nov. 25, 1957, 
date he elected to receive reduced retired pay to provide annuity for wife 
under 10 U.S.C. 1431-1446, was in question, wife having secured Mexican 
divorce and court of competent jurisdiction having refused to declare 
member’s marriage on Aug. 12, 1944 valid, did not have proper bene- 
ficiary at time he became entitled to retainer pay, and subsequent Cal- 
ifornia divorce and remarriage of parties in 1963 not having validated 
1944 marriage, member did not have spouse on Aug. 18, 1959 when he 
became entitled to retainer pay, and deductions for annuity elected need 
not be continued on basis of possible future validation of 1944 marriage 
and refund should be made of deductions withheld from retainer pay of 
member 

Readjustment of retired pay 
Retroactive adjustment of retired pay required by correction of military 
records of officer in Reserve component of Army, effected under 10 U.S.C. 
1552, to show his entitlement to retirement under Title III, Pub. L. 810, 
80th Cong. (now 10 U.S.C. 1331) as of June 1, 1956, is subject to reduc- 
tion for option 3 annuity election, dated Oct. 11, 1954, under Uniformed 
Services Contingency Option Act of 19538, as amended, 10 U.S.C. 1431- 
1444, election becoming operative June 1, 1956 when officer retroactively 
became entitled to Title III retirement pay and his May 27, 1960 revoca- 
tion of election being ineffective, not having been made at least 5 years 
prior to retirement as required before enactment of Pub. L. 87-831, dated 
Oct. 4, 1961; therefore, officer’s name having been placed on retired list 
as of June 1, 1956, under record correction reduction in retired pay does 
not constitute administrative error refundable under 10 U.S.C. 1445, 
nor does officer’s protest to deduction give rise to concurrent claim 
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Revocation 

Ineffective 
Reserve commissioned officer of Army of U.S. relieved from active duty, 
certified to Administrator of Veterans’ Affairs for retirement under act 
of Apr. 3, 1939, and placed on Army of U.S. Retired List, who then 
elects to qualify for retirement pay under Career Compensation Act 
of 1949 and participate in Retired Serviceman’s Family Protection 
Plan (10 U.S.C. 1431-1446), upon subsequently electing to receive 
benefit payments from Veterans Admin. in lieu of Army disability retire- 
ment pay may not be discharged from Army of U.S. Retired List to 
avoid payment of annuity costs, officer having no military status from 
which to resign, 1939 act authorizing pay in nature of pension predicated 
on disability without relation to continued military service, and place- 
ment of name on Army of U.S. Retired List conferring no military status, 
and officer having made irrevocable election under Retired Serviceman’s 
Family Protection Plan is obligated for cost of participating in plan_-- 

Time limitation 
Member of uniformed services placed on Temporary Disability Retired 
List effective Aug. 3, 1963, whose election on June 3, 1960, under Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to purchase 
annuity for both wife and child and to receive reduced amount of retired 
pay was unauthorized combination of options without legal effect, and 
whose revocation on Oct. 10, 1960 of second election filed on Aug. 4, 1960, 
in favor of wife, was made less than 3 years before he became entitled to 
retired pay had effective annuity election in force on Aug. 3, 1968, and de 
ductions made from retired pay were proper, member’s first election hav- 
ing no legal effect, subsequent election was original election which gov- 
erns his rights, act of Oct. 4, 1961 (10 U.S.C. 1431(c)) providing that 
revocation filed less than 3 years before entitlement to retired pay is 
ineffective 

Time for election 

Elections on date of amendatory act 
Member of uniformed services with nearly 16 years’ service who executed 
survivorship annuity election for wife on Oct. 4, 1961, same day President 
signed Pub. L. 87-3881 which restricted from participation in Retired 
Serviceman’s Family Protection Plan beneficiaries of members electing 
under plan who retire for physical disability before completing 18 years’ 
service and thereafter die of service-connected disability, may not have 
election considered as election made before date of act to come within 
savings provisions in sec. 8 and while time President signed act on Oct 4, 
1961, is not material, there is no evidence that actually proves act was 
signed after time member executed election ; therefore, survivor annuity 
is not payable to widow incident to member’s death in Dec. 1961 as result 
of service-connected disability 

Service increase upon reenlistment 
Election of benefits under Uniformed Services Contingency Option Act 
of 1953 (10 U.S.C. 1431), valid when made, but made ineffective when 
additional service claimed for basic pay purposes upon reenlistment 
increased total service of member of uniformed services in excess of 
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time prescribed by act—less than 18 years—is not validated by act of Oct. 
4, 1961 (Retired Serviceman’s Family Protection Plan) providing pros- 
pectively more liberal time limitation for filing election—after com- 
pletion of 18 years of service if made at least 3 years before first day for 
which retired pay or retainer pay is granted—therefore, member whose 
failure to file valid election may not be retroactively corrected under 1961 
act is not authorized to participate in family protection plan and he is 
entitled to refund ef deductions made from retired pay 
Disability 

Discharge effect 
Certificate purporting to discharge member of Naval Reserve on Dec. 
5. 1961, which was not delivered because of court restraining order did 
not effect member’s discharge, mere preparation of instrument of dis- 
charge without delivery not terminating military status of member who 
had been placed on temporary disability retired list on Jan. 1, 1957 and 
paid retired pay until Dec. 1, 1961, when payments were suspended ; 
therefore, upon transfer under orders dated Jan 8, 1964, from temporary 
disability retired list to permanent disability retired list with 40 percent 
disability, effective Nov. 7, 1961, discontinuance of retired pay as of Nov. 
30, 1961, not having terminated member's status on temporary disability 
retired list and his transfer to permanent disability retired list being 
valid. he is entitled to disability retired pay on and after Nov. 7, 1961, 
based on disability rating of 40 percent 

Extraordinary heroism 
Navy member who, after transfer to Fleet Reserve at which time he was 
entitled to credit for extraordinary heroism, was retained on active 
duty until placement on temporary and subsequently permanent disabil- 
ity retired list may not have 10 percent increase for extraordinary hero- 
ism included in computation of disability retired pay in absence of any 
provision in retired pay formulas in 10 U.S.C, 1401 for such increase____ 

Re-retirement 

Election requirement 

The holding with respect to Scliga type retired pay benefits under sec. 
411, Career Compensation Act of 1949, 37 U.S.C. 281 (1952 Ed.), to retired 
Fleet reservists in Forster and Ellis cases decided by Court of Claims 
on Noy. 2, 1962 (Aflague, et al. v. U.S., Ct. Cl. No. 212-56; Cobb, et al. 
v. ULS., Ct. Cl. No. 480-56, and Wilson v. U.S., Ct. Cl. No. 465-59) under 
which disability retired pay was barred to those members who could 
not show timely and valid election of option (A) to qualify for dis- 
ability retired pay under sec. 411 or could not establish that failure to 


make election was due to erroneous or misleading information by Navy 


will be followed in future claims but prior Seliga type payments will not 
be recovered, also, since holding left undisturbed retired pay computed 
under method (b) of sec. 511, 37 U.S.C. 311(b), even though not sup- 
ported by election of option (B) under sec. 411, acceptance of payments 
will be considered ratification of option (B) and payments will not be 
disturbed 
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For retired Fleet reservists to qualify for disability retired pay (Seliga 
type benefits) under sec. 411 of Career Compensation Act of 1949, evi- 
dence that member exercised proper election of option (A) or that he 
was mislead by Navy so as not to elect must be clearly shown from all 
facts and circumstances presented in each case and in absence of evi- 
dence clearly establishing entitlement retired pay claims should be 
forwarded to Claims Division, General Accounting Office, for action_-- 


Retired Navy enlisted man who was certified for disability retired pay 
(Seliga type benefits) for period Feb. 4, 1953 to July 31, 1962, on basis 
of certification issued after Nov. 7, 1962, date of Court of Claims decision 
in Forster and Ellis cases (Ct. Cl. No. 212-56 and Ct. Cl. No. 480-56) 
barring disability retired pay when record does not contain evidence of 
election to qualify under option (A) of sec. 411, Career Compensation 
Act of 1949, or that failure of member to make election was due to errone- 
ous or misleading information by Navy is not required to refund pay- 
ments but for period after July 31, 1962, member’s pay should be con- 
tinued on same basis on which his retired pay was computed before 
certification for Seliga type benefits 


Retired Navy enlisted member tho had less than 30 years’ creditable 
service on date he was placed on retired list in 1944 and who was certi- 
fied for Seliga type benefits on basis of opinion of Bur. of Medicine and 
Surgery that his disability was incurred while he was receiving basic 
pay, even though record does not show election of option (A) under sec. 
411, Career Compensation Act of 1949, comes under restrictions barring 
disability retired pay to members who did not make option (A) elections 
is not required to refund payments for period certified, but for period 
following certification member should have his retired pay computed 
on same basis it was computed since Oct. 1, 1949—date of Career Com- 
pensation Act of 1940..............s.. ow cn sec es esa cass och ickageueahevieoaan ntact 


Retired Fleet reservist who was certified for Seliga type retired pay 
benefits for period Nov. 5, 1952 to Aug. 31, 1961, on basis of correction 
of records in Apr. 1962 changing character of his retirement from years 
of service to physical disability retroactively to July 1, 1945, may not be 
regarded as in sec. 411 status for disability retired pay, and, therefore, 
while disability retired pay received under certification does not have to 
be refunded, retired pay for period following certification (Sept. 1, 1961) 
should be computed at rate being paid prior to certification action 

Navy enlisted member who was advised by Navy Dept. in 1951 that he 
Was not entitled to benefits of sec. 411 of Career Compensation Act of 
1949 although he had been retired in 1941 for disability and then served 
on active duty from 1942 to 1945 when he was released with disability 
rating of “zero” is regarded as having been misinformed as to his sec. 
411 status and certification of Oct. 19, 1962, allowing member Seliga type 
benefits for period July 1, 1952 to July 31, 1962, is proper under Forster 


Retired Navy enlisted member who claims increased retired pay for dis- 
ability retirement and Seliga (137 Ct. Cl. 710) type benefits and submits 
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medical survey report as evidence under Wilson case (Ct. Cl. No. 465-59, 
decided Nov. 7, 1962) in which court held that member’s request for eval- 
uation of physical disability under sec. 411, Career Compensation Act of 
1949, and Navy’s response that case did not come under that section 
constitute adequate election may not have uncertainties in that case ap- 
plied to bring retired status within Wilson case when record does not 
show valid sec. 411 election required of all members retired for physical 
disability prior to Oct. 1, 1949—date of Career Compensation Act—or that 
member was misled so as not to elect at all 
Status 
Navy member who had active service prior to Nov. 12, 1918, and who after 
another period of active service was placed on temporary disability re- 
tired list on Jan. 1, 1956, in his permanent rank of chief warrant officer 
comes within term “officer” in sec. 102(c), Career Compensation Act of 
1949, which includes commissioned warrant officer in definition of 
“officer” and under ruling in Zur-Linden vy. U.S., Ct. Cl. No. 207-58, de- 
cided July 18, 1962, member may be regarded as “officer—hereafter re- 
tired” within meaning of fourth paragraph of sec. 15 of Pay Readjust- 
ment Act of 1942 for entitlement to increased retired pay 


Although Navy member who, after active service prior to Nov. 12, 1918, 
was placed on disability retired list in 1923 in his permanent warrant 
officer rank of pay clerk and later, after recall to active duty, was re- 
leased in 1946 and advanced on retired list to chief pay clerk must be 
regarded as retired warrant officer rather than retired commissioned 
warrant officer, language of sec. 1, Pay Readjustment Act of 1942, relat- 
ing to warrant officers being similar to that applicable to commissioned 
warrant officers on which Court of Claims relied in Zur-Linden v. U.S., 
Ct. Cl. No. 207-58, decided July 18, 1962, to hold that such members were 
“officers hereafter retired” affords basis for concluding that retired Navy 
warrant officer is “officer hereafter retired” under fourth paragraph of 
sec. 15 of 1942 act for increased retired pay_-.............----------- 
Reservists disabled by disease during training period 

Determination made while Army Reserve member was on 2-week period 
of active duty for training that disease which made him unfit for military 
service had been aggravated by prior 2-year period of military service 
meets requirements of 10 U.S.C. 1201 and 1202 which provide for physical 
disability retirement for Reserve members called to active duty for 
more than 30 days, reference in those sections to period of service of more 
than 30 days having application to duty being performed at time physical 
disability is incurred rather than to duration of duty during which phys- 
ical disability determination is made; therefore, determination of dis- 
ability having been made while member was receiving basic pay permits 
placement of his name on temporary disability retired list under 10 
U.S.C. 1202 and entitlement to retired pay 
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Administrative discretion 
Marine Corps chief warrant officer who having completed 24 years 
of active service for retirement purposes is transferred to retired list 
effective Apr. 1, 1963 under 10 U.S.C. 1293, pursuant to his request of Jan. 
16, 1963, approved by Under Secretary of Navy, on Mar. 8, 1963, did not 
become entitled to retired pay by virtue of Uniform Retirement Date 
Act, 5 U.S.C. 47a, and, therefore, is not precluded by sec. 5(a), Uniformed 
Services Pay Act of 1963 (10 US.C. 1402 note), from entitlement to re- 
tired pay increase authorized by that act, member not having requested 
retirement when he met eligibility qualification of 10 U.S.C. 1293, situa- 
tion contemplated to give effect to purpose and intent of Uniform Retire- 
ment Date Act no longer existed, and exercise of administrative discre- 
tion in retiring member effective Apr. 1, 1963 being result of his request 
he is not subject to requirement in sec. 5(a) that retired pay be con- 
sidered as being effective before Apr. 1, 1962 

First of month following application 
Retired pay increase provisions of Uniformed Services Pay Act of 1963 
for members or former members of Armed Forces who became entitled to 
retired pay or retainer pay after Mar. 31, 1963, but before Oct. 1, 1963. 
effective date of act, are not for application where Marine Corps staff 
sergeant was transferred to Temporary Disability Retired List effec- 
tive Apr. 1, 1963, under 10 U.S.C. 1202, approved by direction of Secre- 
tary of Navy on Mar. 19, 1963, Secretary not having specified different 
date under authority in 10 U.S.C. 1221, member became entitled to re- 
tired pay on Apr. 1, 1963, by virtue of Uniform Retirement Date Act, 5 
U.S.C. 47a, which postponed right to retired pay to first day of month 
following month in which he qualified for retirement, and, therefore, 
under sec. 5(a), Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 
note), member is considered as having become entitled to retired pay 
before Apr. 1, 1963 and precluded from benefits of act 
Officers of Marine Corps who completed 20 years of service computed 
in accordance with 10 U.S.C. 1332 in Mar. 1963 and applied for retired 
pay effective Apr. 1, 1963 under sec. 1331(a)—age and service—are not 
entitled to increase in retired pay authorized by Uniformed Services 
Pay Act of 1963 for members becoming entitled to retired pay after Mar. 
31, 1963, but before Oct. 1, 1963, effective date of act, officers having 
failed to specify date later than date of qualifying for retirement be- 
came entitled to retired pay on Apr. 1, 1963, by virtue of Uniform Retire- 
ment Date Act, 5 U.S.C. 47a, postponing right to retired pay to first day 
of month following month of qualifying for retirement, and, therefore, 
are subject to requirement in sec. 5(a), Uniformed Services Pay Act 
(10 U.S.C. 1402 note), that for purposes of act members be considered 
entitled to retired pay before Apr. 1, 1963 

Fleet reservists 

Application of act of July 24, 1956 
Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 years of service to Fleet Re- 
serve, and who seeks placement on retired list by reason of Coast Guard 


758-984 O-65—62 
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Application of act of July 24, 1956—Continued 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to 
Navy enlisted members who did not have 20 years of active service 
entirely in Navy or Marine Corps may not be considered to have any re- 
tirement benefits under 1956 act, which prescribed benefits for Regular 
Navy members as distinguished from Naval Reserve members, and in 
absence of any component in Coast Guard comparable to Fleet Reserve 
to which member could be appointed there is no authority for placement 
of member on retired list under 1956 act 

Disability v. other retirement 
Navy members who have been transferred to Fleet Reserve or Fleet 
Marine Corps Reserve and who subsequently are placed on temporary or 
permanent disability retired lists become entitled to receive disability 
retired pay under 10 U.S.C. 1401, and, therefore, may not be paid retainer 
pay as members of Fleet Reserve__.-------- ciple bel baie atic nedbieaibealindaaan 


Navy member who, after transfer to Fleet Reserve, was retained on 
active duty until placement on temporary disability retired list at which 
time he was not eligible for either voluntary or involuntary nondisability 
retirement may not, by reason of entitlement to retainer pay as member 
of Fleet Reserve if he had- been released to inactive duty, be con- 
sidered within retired pay savings proviso in sec. 402(f), Career Com- 
pensation Act of 1949, relating to voluntary or involuntary retirement 
and, therefore, such member when placed on temporary disability retired 
list and subsequently on permanent disability retired list is limited to 
retired pay computed under 10 U.S.C. 1401 and may not receive greater 
amount as retainer pay under 10 U.S.C. 63830 
Retainer pay deductions for readjustment payment 

Upon retirement of members of uniformed services under any provision 
of Titles 10 and 14 of U.S. Code, deduction from retired pay required 
by sec. 1(4) of act of June 28, 1962 (50 U.S.C. 1016(c)), of 75 percent 
of readjustment pay received by member of Reserve component after 
June 28, 1962, must be made from retainer pay of enlisted member fol- 
lowing transfer to Fleet Reserve or Fleet Marine Corps Reserve upon 
completion of 20 or-more years of actual active service, Fleet Reserve 
being form of retired status in which Regular Navy and Marine Corps 
enlisted personnel are placed upon completion of 20 or more years of 
service with obligation to serve on actual duty until completion of 30 
years, and legislative history of act evidencing no intent to defer re- 
coupment of readjustment payment when members become entitled to 
monthly retirement benefits on account of military service, deductions 
for readjustment pay are required to be made from retainer pay 


Member transferred to Fleet Reserve or Fleet Marine Corps Reserve 
after June 28, 1962, and prior to completion of 20 years of active service 
has qualified for “retired pay” within meaning of sec. 1(4) of act of 
June 28, 1962 (50 U.S.C. 1016(c)) and retainer pay is subject to deduc- 
tion for any prior readjustment payment made to him, 10 U.S.C. 6330(d) 
providing that enlisted member of Navy or Marine Corps having less than 
20 years of actual service, but otherwise eligible, may be transferred to 
Fleet Reserve or Fleet Marine Corps Reserve and, therefore, becoming 
entitled to rights, benefits, and privileges accorded transferees having 
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20 or more years of active service, member also is subject to same obliga- 
tions and responsibilities 

Service credits 

Constructive service 

Constructive service credit for minority and short-term enlistments pre- 
scribed by sec. 202, Naval Reserve Act of 1938 (10 U.S.C. 6330(d)), 
having been authorized for all purposes of act, constructive time may be 
counted for percentage multiple purposes in computing retired pay under 
10 U.S.C. 6151(c) for members advanced on retired list under 10 U.S.C. 
6151(a) to highest temporary officer grade satisfactorily held, one of 
purposes of act being to provide formula for determination of proper 
percentage multiple factor; therefore, member who upon transfer from 
Fleet Reserve to retired list on Sept. 1, 1958 and advancement to com- 
missioned grade under 10 U.S.C. 6151(a) had 20 years, 3 months and 15 
days of active service and 3 months and 1 day of constructive time in 
completed minority enlistment, total of 20 years, 6 months and 16 days, is 
entitled to have service counted as 21 years for percentage multiple 
purposes in computing retired pay under 10 U.S.C. 6151(c). B-150972, 
June 21, 1963, modified 

Status of pay 
Fleet reservist retained on active duty and employed as civilian in Fed- 
eral Govt. whose retainer pay was withheld during periods for which he 
received disability compensation under Federal Employees’ Compensa- 
tion Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. Gen. 243, 
holding that ruling in Wulholland vy. U.S., 139 Ct. Cl. 507, that member of 
Fleet Reserve may receive retainer pay concurrently with employees’ 
disability compensation, would be followed for periods before 1953 only, 
34 U.S.C. 853(b) (1946 Ed.), on which decision turned having been re- 
pealed effective Jan. 1, 1953, is not entitled to payment of retainer pay 
withheld on basis of Steelman v. U.S., Ct. Cl. No. 24-60, decided June 7, 
1963, plaintiff, Regular Navy retired enlisted man, having been denied 
entitlement to receive retired pay and disability compensation on basis 
other than Mulholland case; therefore, nothing stated with respect to 
Mutholland may be accepted as furnishing basis for modifying 38 Comp. 
Gen. 243 


Proposed administrative procedure to simplify handling withholding of 
retired or retainer pay for periods former member of uniformed services 
received disability compensation as civilian employee of Federal Govt. 
under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
751, by continuing to pay retired or retainer pay, and to deduct such pay- 
ments from disability compensation awarded, paying only difference as 
disability compensation, does not satisfy requirements of 5 U.S.C. 751 
that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
prohibition 
Foreign residence effect 

Officer of Regular Air Force who, after retirement for length of service 
as enlisted member, resides overseas in country of birth for more than 
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3 years, which was foreign residence period prescribed for loss of citizen- 
ship in sec. 352(a) (1), Immigration and Nationality Act, 8 U.S.C. 1484 
(a) (1), that was subsequently held to be unconstitutional, has not lost 
U.S. citizenship because of such residence and, therefore, member is 
entitled to continue to receive retired pay 
Hospitalization, etc., in veterans facilities 
Availability for veteran 
Retired pay, which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pursu- 
ant to 37 U.S.C. 351-354 in absence of location of person to act as trustee 
for member may be considered to be embraced in term “compensation or 
retirement pay” in 38 U.S.C. 3203(b) (4), which permits payment, in 
discretion of Administrator of Veterans’ Affairs, of compensation or re- 
tirement pay on account of hospitalized veterans to chief officer of insti- 
tution furnishing care to veteran to be used for his benefit, and while 
provisions for payments to mentally incompetent retired Coast Guard 
members in act of June 21, 1950, 37 U.S.C. 351-354, might conflict with 
38 U.S.C. 3203, later provisions enacted in 1959 represent latest expres- 
sion of intent of Congress, so that in absence of any action under 1950 
act amounts of retired pay to provide for comfort and welfare of vet- 
eran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs._...........---------~--- 
Reduction 
Enlisted member of Marine Corps without dependents who was hospital- 
ized in Veterans Admin. hospital for period before placement on tempo- 
rary disability retired list is not considered veteran for retired pay 
reduction purposes under 38 U.S.C. 3203(a) (1) until placement on re- 
tired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list___ 
Mentally incompetent retired member of uniformed services whose 
wife—his only dependent—died 10 years after his admission to Veterans 
Admin. hospital is not considered to be veteran without dependents for 
retired pay reduction purposes under 38 U.S.C. 3203(b) (1) until wife’s 
death and veteran’s retired pay is not for reduction until first day of 
seventh month following month in which wife died 
Increases 
Under act of May 20, 1958 
Active duty after retirement 
Air Force master sergeant, pay grade E-7, retired before June 1, 1958, 
under authority of 10 U.S.C. 8914, who after retirement performs 
periods of noncontinuous service that total at least 1 year not having 
met continuous service requirement of sec. 3(b) of act of May 20, 1958 (37 
U.S.C. 232 note) is not entitled to have retired pay computed on in- 
creased pay rates prescribed in act, nor may member who had been 
premoted to senior master sergeant E-8 pay grade established by 1958 
act during active service after retirement have retired pay computed at 
higher grade, member being ineligible to use rates of basic pay pro- 
vided in that act in computation of retired pay, there is no authority of 
law for computing retired pay on grade of senior master sergeant, E-8__ 
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Active duty after retirement—Continued 
Although member of uniformed services who has not met continuous 
service of at least 1 year requirement of sec. 3(b) of act of May 20, 
1958 is not entitled to have retired pay computed at increased pay 
rates prescribed by that act, he is entitled under sec. 4(a), as amended 
(10 U.S.C. 1401 note), to increase of 6 percent in retired pay to 
which he was entitled 9n May 31, 1958, or to increased percentage multi- 
plier under 10 U.S.C. 1402(a), whichever method provides greater 
amount 

Uniformed Services Pay Act of 1963 

Active duty recall 
While Air Force officer who, after mandatory retirement on June 1, 
1963, as brigadier general under 10 U.S.C. 8921, served on active duty 
in temporary grade of major general for 1 month and was then released 
from such duty on Oct. 31, 1963, and advanced on retired list to major 
general, comes within additional retired pay provisions of sec. 5(a), 
Uniformed Services Pay Act of 1963, effective Oct. 1, 1963, as member 
entitled to retired pay after Mar. 31, 1963, he does not meet either 2 years’ 
continuous service requirement under higher rates following recall 
under footnote 1 of 10 U.S.C. 1402(a), as amended, in 1963, or 1-year 
continuous active duty requirement under sec. 5(1) of 1968 act, and, 
therefore, member’s retired pay is for computation on Nov. 1, 1963, on 
basis of rates prescribed for major general under law in effect before 
Uniformed Services Pay Act of 1963 

Advancement on retired list after September 30, 1963 
Member transferred on Apr. 1, 1955 to Fleet Marine Corps Reserve in 
grade of master sergeant and on Oct. 1, 1963, under 10 U.S.C. 6331(a), to 
retired list of enlisted members and then advanced on retired list to grade 
of captain, pursuant to 10 U.S.C. 6151(a), with entitlement to pay com- 
puted under rates of basic pay in effect under Career Compensation Act 
of 1949 prior to June 1, 1958, plus percentage increase provided by act of 
May 20, 1958, although his retired pay status for adjustment purposes on 
Sept. 30, 1963, under sec. 5(c) of Uniformed Services Pay Act of 1963 (10 
U.S.C. 1402 note) is that of enlisted member receiving retainer pay he, 
nevertheless, may have retired pay adjusted on basis of grade of captain 
to which advanced on Oct. 1, 1963, nothing in legislative history of 1963 
act requiring sec. 5(c) to be construed in favor of Fleet Marine Corps 
reservist transferred to the retired list and advanced to officer grade 
under 10 U.S.C. 6151 prior to Oct. 1, 1963 
Master sergeant transferred to Fleet Marine Corps Reserve on Feb. 29, 
1960, and to retired list of enlisted members on Oct. 1, 1963 and advanced 
pursuant to 10 U.S.C. 6151(a) to grade of commissioned warrant officer 
(W-2), with entitlement to pay under formula prescribed in 10 U.S.C. 
6151(c), who on Sept. 30, 1963, was receiving retainer pay as enlisted 
member computed on rates of basic pay prescribed in act of May 20, 1958 
(37 U.S.C. 232, et seq.) is entitled under sec. 5(e), Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), effective Oct. 1, 1963, to 5 percent 
increase in retired pay on grade of commissioned warrant officer, not- 
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Advancement on retired list after September 30, 1963—Continued 
withstanding member was transferred after Sept. 30, 1963, sec. 5(e) being 
properly for construction to give member no lesser amount than if trans- 
ferred to and advanced on retired list prior to Oct. 1, 1963 

Generally 
When retired or retainer pay status of members or former members of 
uniformed services is not within purview of sec. 5(a), Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), members having been retired prior 
to Apr. 1, 1963, not being entitled to recomputation of retired or re- 
tainer pay from Oct. 1, 1963, effective date of act, at rates of pay pre- 
scribed in act; Congress intending to cover all personnel who became 
entitled to receive retired or retainer pay prior to Oct. 1, 1963, retired pay 
status of such members is for consideration under adjustment provisions 
of secs. 5 (c) and (e), sec. 5(c) entitling members to recomputation of 
retired or retainer pay under rates that were in effect on Sept. 30, 1963, 
that is, on rates of basic pay prescribed in act of May 20, 1958, effective 
June 1, 1958, or 5 percent increase, whichever pay is greater, and sec. 
5(e) authorizing 5 percent increase for those members otherwise not 
covered 

Generals, admirals, etc. 
In recomputing retired pay under sec. 5(c) (1), Uniformed Services Pay 
Act of 1963 (10 U.S.C. 1402 note), special formulae based on grade O-8 
in sec. 7 (b) and (c) of act of May 20, 1958 (37 U.S.C. 232 note) for re- 
computing retired pay for generals and admirals having no applicability, 
exact formulae specified in 1958 act, substituting applicable basic pay 
rate in effect on Sept. 30, 1963 for pay grade O-S may not be used, 
sec. 5(c) of 1963 act placing members on same basis as all other retired 
members, yet saving to them, if to their advantage, 5 percent increase 
provided in sec. 5(c) (2) ; therefore, each member covered by sec. 5(c) of 
1963 act is entitled to retired pay recomputed under rates of pay pre- 
scribed in 1958 act by method applicable at time of retirement in each 
individual case, unless 5 percent increase formula will result in greater 
OOIOE POF ncccincn cnn es sists ptt a a let allan 
Vice admiral who was specially commended for performance of duty in 
actual combat and advanced to rank of admiral, and after serving more 
than 180 days retired in that rank with retired pay since June 1, 1958 
computed under formula specified in sec. 7(b) of act of May 20, 1958 (37 
U.S.C. 232 note) is not entitled to recomputation of retired pay pursu- 
ant to sec. 5(c) (1) of act of Oct. 2, 1963 (10 U.S.C. 1402 note) on basis 
of special formula prescribed in sec. 7(b) of 1958 act, substituting basic 
pay grade 0-10 in effect on Sept. 30, 1963 for pay grade 0-8 specified in 
sec. 7(b), and legislative history of 1963 act indicating all retired mem- 
bers are to be placed on same basis, officer’s retired pay is for recompu- 
tation on basic pay grade 0-10, subject to 10 U.S.C. 6150—higher retired 
grade for officers specially commended—or if greater present retired pay 
increased by 5 percent, under sec. 5(c) (2) of 1963 act 
Officer retired as vice admiral under 34 U.S.C. 417 and 350g(a), spe- 
cially commended for performance of duty in active combat and advanced 
on retired list to rank of admiral with retired pay computed since June 1, 
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1958 under special formula prescribed in sec. 7(c) of act of May 20, 1958 
(37 U.S.C. 232 note) is not entitled to recomputation of retired pay under 
sec. 5(c) (1) of act of Oct. 2, 1963 (10 U.S.C. 1402 note) on basis of 
special formula specified in sec. 7(c) of 1958 act, substituting basic pay 
grade 0-9 in effect on Sept. 30, 1963 for pay grade 0-8 provided in sec. 
7(c), sec. 5(c) of 1963 act not providing special consideration for mem- 
bers covered in sec. 7(c), retired pay of officer is for recomputation on 
pay grade 0-9, subject to 10 U.S.C. 6150, or if greater he is entitled to 
present retired pay increased by 5 percent under sec. 5(c) (2) of 1963 


Retired pay effective April 1, 1963 

Retired pay increase provisions of Uniformed Services Pay Act of 1963 
for members or former members of Armed Forces who became entitled to 
retired pay or retainer pay after Mar. 31, 1963, but before Oct. 1, 1963, 
effective date of act, are not for application where Marine Corps staff 
sergeant was transferred to Temporary Disability Retired List effective 
Apr. 1, 1963, under 10 U.S.C. 1202, approved by direction of Secretary 
of Navy on Mar. 19, 1963, Secretary not having specified different date 
under authority in 10 U.S.C. 1221, member became entitled to retired pay 
on Apr. 1, 1963, by virtue of Uniform Retirement Date Act, 5 U.S.C. 47a, 
which postponed right to retired pay to first day of month following 
month in which he qualified for retirement, and, therefore, under sec. 
5(a), Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 note), member 
is considered as having become entitled to retired pay before Apr. 1, 1963 
and precluded from benefits of act 

Marine Corps chief warrant officer who having completed 24 years of 
active service for retirement purposes is transferred to retired list 
effective Apr. 1, 1963 under 10 U.S.C. 1293, pursuant to his request 
of Jan. 16, 1963, approved by Under Secretary of Navy on Mar. 8, 1963, 
did not become entitled to retired pay by virtue of Uniform Retirement 
Date Act, 5 U.S.C. 47a, and, therefore, is not precluded by sec. 5(a), 
Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 note), from entitle- 
ment to retired pay increase authorized by that act, member not having 
requested retirement when he met eligibility qualification of 10 U.S.C. 
1293, situation contemplated to give effect to purpose and intent of 
Uniform Retirement Date Act no longer existed, and exercise of adminis- 
trative discretion in retiring member effective Apr. 1, 1963 being result 
of his request he is not subject to requirement in sec. 5(a) that retired 
pay be considered as being effective before Apr. 1, 1962 


Marine Corps officer completing 20 years of active service for retirement 
purposes on Jan. 18, 1963, who at his request dated Jan. 31, 1963, ap- 
proved Mar. 6, 1963, is transferred to retired list effective Apr. 1, 1963, 
under 10 U.S.C. 6323, providing for retirement at discretion of Presi- 
dent, is entitled to retired pay increase authorized by Uniformed Serv- 
ices Pay Act of 1963, officer having been retired under circumstances 
which could not give rise to application of Uniform Retirement Date 
Act, 5 U.S.C. 47a, providing for retirement on first day of month follow- 
ing month in which retirement would otherwise be effective, he is not 
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Retired pay effective April 1, 1963—Continued 
within purview of sec. 5(a), Uniformed Services Pay Act (10 U.S.C. 
1402 note), which precludes members entitled to retired pay on Apr. 1, 
1963, by virtue of Uniform Retirement Date Act, from receiving retired 
pay increase benefits of act 
Officers of Marine Corps who completed 20 years of service computed in 
accordance with 10 U.S.C. 1332 in Mar. 1963 and applied for retired 
pay effective Apr. 1, 1963 under sec. 1331(a)—age and service—are not 
entitled to increase in retired pay authorized by Uniformed Services Pay 
Act of 1963 for members becoming entitled to retired pay after Mar. 31, 
1963, but before Oct. 1, 1963, effective date of act, officers having failed 
to specify date later than date of qualifying for retirement became 
entitled to retired pay on Apr. 1, 1963 by virtue of Uniform Retirement 
Date Act, 5 U.S.C. 47a, postponing right to retired pay to first day of 
month following month of qualifying for retirement, and, therefore, are 
subject to requirement in sec. 5(a), Uniformed Services Pay Act (10 
U.S.C. 1402 note), that for purposes of act members be considered entitled 
to retired pay before Apr. 1, 1963 

Transfer to permanent disability list after September 30, 1963 
Retired pay status of enlisted member of Marine Corps transferred to 
permanent disability retired list on Oct. 1, 1968, pursuant to 10 U.S.C. 
1201 and 1210, whose retired pay on Sept. 30, 1963 was computed under 
formula No. 2, 10 U.S.C. 1401—50 percent of active duty pay under act 
of Mar. 31, 1955, by virtue of savings provisions in sec. 10(1) of act of 
May 20, 1958—is within purview of sec. 5(c), Uniformed Services Pay 
Act of 1963 (10 U.S.C. 1402 note), member not having by reason of trans- 
fer to permanent disability retired list after Sept. 30, 1963 lost increase 
in retired pay prescribed for members transferred under identical cir- 
cumstances prior to Oct. 1, 1968, and his retired pay coming within pur- 
view of sec. 5(c), and clause 2 of that section providing greater amount, 
member is entitled to 5 percent increase in retired pay rather than 
recomputation of retired pay under clause 1 

“Officer” status 

Navy member who had active service prior to Nov. 12. 1918, and who after 
another period of active service was placed on temporary disability re- 
tired list on Jan. 1, 1956, in his permanent rank of chief warrant officer 
comes within term “officer” in sec. 102(c), Career Compensation Act of 
1949, which includes commissioned warrant officer in definition of 
“officer” and under ruling in Zur-Linden v. U.S., Ct. Cl. No. 207-58, de- 
cided July 18, 1962, member may be regarded as ‘“officer—hereafter 
retired” within meaning of fourth paragraph of sec. 15 of Pay Readjust- 
ment Act of 1942 for entitlement to increased retired pay 
Although Navy member who, after active service prior to Nov. 12, 1918, 
was placed on disability retired list in 1923 in his permanent warrant 
officer rank of pay clerk and later, after recall to active duty, was re- 
leased in 1946 and advanced on retired list to chief pay clerk must be 
regarded as retired warrant officer rather than retired commissioned 
warrant officer, language of sec. 1, Pay Readjustment Act of 1942, relating 
to warrant officers being similar to that applicable to commissioned war- 
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rant officers on which Court of Claims relied in Zur-Linden v. U.S., Ct. Cl. 
No. 207-58, decided July 18, 1962, to hold that such members were “officers 
hereafter retired” affords basis for concluding that retired Navy warrant 
officer is “officer hereafter retired” under fourth paragraph of sec. 15 
of 1942 act for increased retired pay 
Re-retirement , 
Length of second tour of duty 
Holding in Menocal v. U.S., Ct. Cl. No. 63-61, decided Apr. 4, 1962, that 
member who prior to Nov. 12, 1918 served as midshipman with active 
duty from Mar. 26, 1951 to Mar. 2, 1953, following retirement on Mar. 
1, 1948, and who is re-retired with over 30 years of service, including 
inactive service while on retired list between periods of active duty, was 
“hereafter retired” within meaning of fourth paragraph of sec. 15, Pay 
Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.), and is entitled to 
retired pay computed at 75 per centum of active duty pay at time of re- 
tirement will be followed and applied as precedent in administrative 
settlements, providing facts are same; however, although court in its 
decisions did not consider recall orders, no temporary or short periods of 
duty having been involved, claims for retirement benefits under fourth 
paragraph of sec. 15, where prior to June 1, 1958 active duty after retire- 
ment is not continuous period of at least 1 year, condition prescribed in 
sec. 3(b), act of May 20, 1958 (37 U.S.C. 232 note), should be forwarded 
to U.S. GAO for direct settlement 
Naval officer retired on July 1, 1956, and retained on active duty through 
June 30, 1958, who upon re-retirement, having served on active duty prior 
to Nov. 12, 1918, within meaning of fourth paragraph of sec. 15, Pay 
Readjustment Act of 1942 (37 U.S.C. 115 (1958 Ed.) ), was paid retired 
pay computed at 75 percent of basic pay prescribed by act of Mar. 31, 
1955 (37 U.S.C. 232), is without regard to Menocal v. U.S., Ct. Cl. No. 
63-61, decided Apr. 4, 1962, entitled to retired pay computed at 75 percent 
of basic pay prescribed by act of May 20, 1958 (37 U.S.C. 232), officer 
having met service condition prescribed in sec. 3(b) of 1958 act that 
members retiring or becoming entitled to retired pay prior to effective 
date of act who serve on active duty for continuous period of at least 
1 year, active duty ending after effective date of act, are entitled to re- 
computation of retired pay based on rates of pay in that act 
Naval officer who upon retirement on Feb. 1, 1947, having served as mid- 
shipman prior to Nov. 12, 1918, is paid retired pay computed at rate of 
75 percent of basic pay, rate he continues te receive subsequent to period 
of active duty from July 5, 1952, through July 19, 1952, is not entitled to 
recomputation of retired pay on basis of Menocal v. U.S., Ct. Cl. No. 63-61, 
decided Apr. 4, 1962, from July 20, 1952, under fourth paragraph of sec. 
15, Pay Readjustment Act of 1942 (37 U.S.C. 115 (1958 Ed. )), see. 3(b) 
of act of May 20, 1958, requiring continuous period of at least 1 year of 
service for entitlement to recomputation of retired pay based on rates in 
that act, and although statutory provision does not govern officer’s 
rights, sec. 3(b) is viewed as expression of legislative intent to bar re- 
retirement computation of retired pay unless second tour of duty is at 
least of 1 year’s duration, in absence of some other provision of law au- 
thorizing recomputation 
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Service credits. (See Pay, service credits) 

Status of pay 
Fleet reservist retained on active duty and employed as civilian in Fed- 
eral Govt. whose retainer pay was withheld during periods for which he 
received disability compensation under Federal Employees’ Compensation 
Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. Gen. 243, 
holding that ruling in Mulholland v. U.S., 189 Ct. Cl. 507, that member of 
Fleet Reserve may receive retainer pay concurrently with employees’ 
disability compensation, would be followed for periods before 1953 only, 
34 U.S.C. 853(b) (1946 Ed.), on which decision turned having been 
repealed effective Jan. 1, 1953, is not entitled to payment of retainer 
pay withheld on basis of Steelman v. U.S., Ct. Cl. No. 24-60, decided 
June 7, 1963, plaintiff, Regular Navy retired enlisted man, having been 
denied entitlement to receive retired pay and disability compensation on 
basis other than Mulholland case; therefore, nothing stated with respect 
to Mulholland may be accepted as furnishing basis for modifying 38 
Comp. Gen. 243 


Proposed administrative procedure to simplify handling withholding of 
retired or retainer pay for periods former member of uniformed services 
received disability compensation as civilian employee of Federal Govt. 
under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 751, 
by continuing to pay retired or retainer pay, and to deduct such pay- 
ments from disability compensation awarded, paying only difference 
as disability compensation, does not satisfy requirements of 5 U.S.C. 
751 that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
prohibition 
Status on retired list 
Subsequent to judgment award 
Air Force captain discharged for disability with severance pay who sub- 
sequently in Firth v. U.S., Ct. Cl. No. 188-59, dated Jan. 12, 1962, is 
awarded money judgment equal to retired pay computed on grade of 
captain from date of discharge through date of judgment, less dis- 
ability compensation received from Veterans Admin. and mustering-out 
payment received after release from active duty, may not on basis of de- 
cision continue to receive retired pay for periods subsequent to period 
covered by judgment in absence of appropriate correction of officer’s 
records by Air Force Board for Correction of Military Records, decision 
not bestowing on officer any status in Air Force, active or retired, and 
money judgment neither affecting change in officer’s records that failed 
to disclose military status subsequent to date of discharge, nor compel- 
ling executive action to effect change 
Waiver for civilian retirement benefits 
Ineffective 

Member of uniformed services who after retirement completed 5 years 
of creditable service for civilian retirement and before dying orally 
waived retired pay in order to add military to civilian service for 
greater civilian annuity benefits, which oral statement confirmed in 
writing was signed for him by his wife and received after his death, 
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had not filed valid and unqualified waiver of retired pay and widow 
may be paid final retired pay due member at time of death, oral state- 
ment having probative value only by way of corroborating affirmative 
evidence of actual waiver, member in coma for over 2 weeks before 
death could not have directed preparation of waiver request, or that 
his wife sign in his behalf and, therefore, valid and unqualified waiver 
of retired pay not having been filed, member at time of death was 
entitled to retired pay 
Waiver for veterans benefits 
Termination 
Disability compensation payments which had been elected by guardian of 
hospitalized mentally incompetent retired Coast Guard member upon 
execution of waiver of member’s retired pay but which were being with- 
held under limitation in 38 U.S.C. 3203(b) (2) at time of death of member 
before release from hospital are regarded as finally terminated from date 
of cessation of payments since death precluded payment ; therefore, re- 
tired pay waiver executed under 38 U.S.C. 3105 is ineffective from time 
disability compensation payments were withheld and retired pay may 
be paid as provided in 10 U.S.C. 2771 
Service credits 
Active duty after retirement 
Physical evaluation 
Army officer who after he met mandatory retirement provisions of 10 
U.S.C. 3916 was retained on active duty for physical evaluation and sub- 
sequently placed on permanent disability retired list under 10 U.S.C. 1201 
and 1372 with 30 percent disability is not entitled for basic pay pur- 
poses to credit for period of service after mandatory retirement date in 
absence of provision exempting officers found to be physically disqualified 
for further active duty from positive retirement requirement of sec. 
3916(a), and fact that Army failed to accomplish officer’s retirement 
on date required by law does not add to his rights in computing amount 
of retired pay to which he is entitled 
Cadet, midshipman, etc. 
Basic pay purposes 
Naval officer who served as midshipman under authority of act of Aug. 
13, 1946 (10 U.S.C. 6903) is not entitled to credit for such service in de- 
termining active duty basic pay rate, midshipman service not coming 
within purview of sec. 202, Career Compensation Act of 1949 (37 U.S.C. 
205), providing for crediting “all periods of active service as an officer, 
Army field clerk, flight officer, or enlisted member of a uniformed service,” 
and absent authority to allow credit for midshipman service in deter- 
mining rate of basic pay to which member is entitled, officer’s entry base 
date may not be adjusted to include credit for midshipman service 
Concurrent enlisted Regular service 
Enlisted member of Navy who did not receive formal discharge when he 
accepted appointment as midshipman at Naval Academy on June 25, 
1956—date of approval of act continuing enlistment contracts by reason 
of academy appointments—is not considered to have accepted appoint- 
ment after date of act to come within its provisions (10 U.S.C. 971) but 
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must be regarded as having been discharged from enlisted status upon 
acceptance of midshipman appointment even though formal discharge 
was not issued 


Enlisted member of Navy who did not receive formal discharge when he 
accepted appointment at Naval Academy and who, when discharged be- 
cause of academic deficiency, resumed enlisted duties until subsequent 
appointment to Naval Academy is considered in de facto enlisted status 
during period between discharge and second Academy appointment, it 
being assumed that resumption of duties as enlisted member of Navy 
was done upon official direction and, therefore, member may have such 
enlisted service credit for basic pay purposes as officer 


Enlisted member in Naval Reserve who accepted appointment as mid- 
shipman at Naval Academy on June 25, 1956—date of approval of act 
continuing enlistment contracts for members accepting midshipman ap- 
pointments thereafter—but who did not receive formal discharge from 
Naval Reserve is regarded as having continued in enlisted Reserve service 
notwithstanding that he concurrently held status of cadet and, there- 
fore, member may have enlisted Reserve service credited under sec. 202 
of Career Compensation Act of 1949, in computation of service for pay 
a eae 


Enlisted member of Navy who accepts a permanent midshipman appoint- 
ment in Naval Reserve Officers’ Training Corps on June 25, 1956—date 
of approval of act continuing enlistment contracts for members there- 
after accepting midshipman appointments—is required, under admin- 
istrative regulation barring members of Regular Armed Forces from en- 
rollment as students in NROTC while retaining status in Regular service, 
to have acceptance of permanent midshipman appointment regarded as 
vacating earlier status even though formal discharge papers are not 
issued 
Enlisted member of Naval Reserve who without formal discharge ac- 
cepts appointment as midshipman in Naval Reserve Officers’ Training 
Corps on or before June 25, 1956—date of approval of act continuing en- 
listment contracts for members thereafter accepting midshipman appoint- 
ments—-comes under administrative regulation that bars Reserve mem- 
bers as well as Regular members from eligibility for enrollmet in NROTC 
while retaining former status and, therefore, Reserve midshipman serv- 
ice is not creditable for basic pay purposes as officer_____- 

Fleet reservists. (See Pay, retired, fleet reservists, service credits) 

Officers failing promotion 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6384 (a) 
relating to involuntary separation of Navy officers with less than 20 
years of service by selection board action, as meaning 20 years of total 
commissioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular Commissioned officer service but less than 20 years 
of Regular commissioned service when selection board reports officer as 
unsatisfactory for discharge with severance pay, is officer with less 
than 20 years of service within 10 U.S.C. 6884(a) so that action of 
selection board is legal 
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Reduction 
Stipulated judgment prior to reduction. (See Military Personnel, 
record correction, service credits, reduction, stipulated judgment 
prior to reduction) 
Retention after mandatory retirement 
Army officer who after he met mandatory retirement provisions of 10 
U.S.C. 3916 was retained on active duty for physical evaluation and sub- 
sequently placed on permanent disability retired list under 10 U.S.C. 
1201 and 1372 with 30 percent disability is not entitled for basic pay 
purposes to credit for period of service after mandatory retirement date 
in absence of provision exempting officers found to be physically dis- 
qualified for further active duty from positive requirement of sec. 
3916(a), and fact that Army failed to accomplish officer’s retirement on 
date required by law does not add to his rights in computing amount of 
retired pay to which he is entitled 
Severance 
Acceptance effect 
Marine Corps officer who will have completed less than 16 years of active 
duty enlisted and commissioned officer service when he accepts lump- 
sum severance payment as result of selection board action under 10 
U.S.C. 6384(a) reporting officer as unsatisfactory may not have language 
of 10 U.S.C. 6384(b) that acceptance of lump-sum payment does not de- 
prive officer of retirement benefits construed as entitling member to retire- 
ment with retired pay in absence of law which authorizes such retire- 
ment 
Furlough status prior to discharge 
Navy officer with over 18 years’ service for basic pay purposes whose rate 
of pay was reduced by one-half, pursuant to 37 U.S.C. 208, when he 
was furloughed in accordance with 10 U.S.C. 6406 is considered to be in 
receipt of basic pay at time of discharge for unsatisfactory performance 
of duty within meaning of that term as used in 10 U.S.C. 6884, furlough 
period being viewed as active duty, and, therefore, officer is entitled 
upon discharge to lump-sum payment prescribed by 10 U.S.C. 6384(b), 


limited, however, to one-half rate of basic pay he was receiving at time 
of discharge, and rate of officer’s basic pay for computing furlough pay 
is not subject to increases provided under Uniformed Services Pay Act 


Lump-sum payments. (See Pay, additional, lump-sum payments) 

Service determination 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6884(a) 
relating to involuntary separation of Navy officers with less than 20 
years of service by selection board action, as meaning 20 years of total 
commissioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular commissioned officer service but less than 20 years 
of Regular commissioned service when selection board reports officer as 
unsatisfactory for discharge with severance pay is officer with less than 
20 years of service within 10 U.S.C. 6384(a) so that action of selection 
board is legal 





960 INDEX DIGEST 


PAY—Continued 
Status of kinds of pay 
Retainer pay as retired pay 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he was trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on 
account of services as a commissioned officer” or as ‘“‘retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 5 
U.S.C. 59a; therefore, since retainer pay received by member during 
calendar year is not for inclusion in applying double compensation limi- 
tation and since member's retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid 
Retired pay as “compensation or retirement pay” 
Retired pay which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pursu- 
ant to 37 U.S.C. 351-354 in absence of location of person to act as trustee 
for member may be considered to be embraced in term “compensation or 
retirement pay” in 38 U.S.C. 3203(b) (4), which permits payment, in 
discretion of Administrator of Veterans’ Affairs, of compensation or re- 
tirement pay on account of hospitalized veterans to chief officer of in- 
stitution furnishing care to veteran to be used for his benefit, and while 
provisions for payments to mentally incompetent retired Coast Guard 
members in act of June 21, 1950, 37 U.S.C. 351-354, might conflict with 
38 U.S.C. 3203, later provisions enacted in 1959 represent latest expres- 
sion of intent of Congress, so that in absence of any action under 1950 
act amounts of retired pay to provide for comfort and welfare of vet- 
eran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs 
Withholding 
Debt liquidation 
Authority 
Debt owing commissioned officer's mess by enlisted man of Marine Corps, 
the situation giving rise to debt having occasioned his bad conduct dis- 
charge upon conviction by special court-martial that he had violated 
Art. 121, Uniform Code of Military Justice, may not be offset against 
final pay due member, indebtedness to commissioned officer’s mess— 
nonappropriated fund activity—not being equivalent to indebtedness due 
U.S. there is no basis for withholding member's final pay as involuntary 
setoff against debt in absence of statutory provision authorizing deduc- 
tions from pay that is similar to authority in 37 U.S.C. 1007 (c) and 
(d) granted to Depts. of Army and Air Force 
Retired pay 
When total or nearly total stoppage of final pay of member of uni- 
formed services to effect collection of erroneous payments under 5 
U.S.C. 46d would create hardship for member and dependents incident 
to his retirement from active service, collection may be made from re- 
tired pay when there is reasonable prospect of collecting debt in full 
from active duty pay and retired pay, withholding of less than member’s 
total active duty pay to prevent hardship being in accord with legislative 
intent of 5 U.S.C. 46d, authorizing collection of debts from retired pay-- 
Members consent requirement 
Insurance. (Sce Veterans, insurance, pay allotments, member’s au- 
thorization) 





INDEX DIGEST 


PAYMENTS 
Absence or unenforceability of contracts 
Contract cancellation 
Bid price basis 
Under purported award made to second low bidder for mortuary services 
subsequent to erroneously canceled valid award which was reinstated, 
payments made will not be questioned, and payments due for services 
may be made on basis that bid prices represent reasonable value of 
services performed, there being so little difference between bid prices 
of two bidders expense of computations required to restrict payment 
to amount service would have cost on basis of low bid is not warranted_- 
Actual cost v. flat rate 
Telephones. (See Telephones, billing procedure, long distance calls, 
certification requirement) 
Erroneous 
Waiver of collection 
Justification 
Employee who, when repromoted to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 1107, 
does not receive actual increase in compensation under clause (A) of 
sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but continues 
to receive his existing rate under clause (B) because it is higher must, 
nevertheless, have such increase under promotion considered equivalent 
increase in compensation to begin new waiting period for step increase ; 
however, in view of previous uncertainty concerning constructive rate 
increases which aggregate less than retained rate, any within-grade 
increases based on such rates made for any pay period beginning prior 
to date of this decision (Apr. 23, 1964) need not be recovered but correc- 
tive action should be taken prospectively in all applicable cases_____--- 
PERSONAL SERVICES 
Private contract v. Government personnel 
Justification 
Award of personal service short-term contract to receive, store, and dis- 
tribute blank income tax forms within Internal Revenue Service Dist., 
Govt. in addition to supplying warehouse space, packing materials, and 
operational facilities, to assign instructional supervisor, and contractor 
to supervise his employees and to be paid upon results to be accomplished 
rather than time worked would effect proper contract if based upon ad- 
ministrative determination that arrangement would be more economi- 
cally feasible, or necessary by reason of unusual circumstances involved, 
general rule that purely personal services for Govt. are required to be 
performed by Federal personnel under Govt. supervision being one of 
policy rather than positive law 
POST EXCHANGES, SHIP STORES, ETC. 
Employee status. (See Officers and Employees, status, nonappropriated 
fund activities) 
POST OFFICE DEPARTMENT 
Employees 
Compensation. (See Compensation, postal service) 
Compensatory time 
Day of mourning, November 25, 1963 
Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
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POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Compensatory time—Continued 
Day of mourning, November 25, 1963—Continued 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work 
Leases 
Subleasing to other Government agencies 
Although in absence of authorizing legislation Post Office Dept. may not 
use annual rental, or any other, appropriations to plan and pay for space 
in new leased facilities for Customs mail examination, under 31 U.S.C. 
686 providing for one Govt. agency to make available to another Govt. 
agency, pursuant to informal agreement, surplus space in leased premises 
and to be reimbursed for proportionate cost of space, utilities, and 
services, including light, heat, fuel, water and janitor services, Secretary 
of Treasury upon determination that it is in best interest of Govt. may 
authorize arrangement with Post Office Dept, that it include in its plans 
for new leased facilities space for examination of Customs mail and for 
reimbursement of additional cost to construct leased space authorized 
by 39 U.S.C. 2102 and 2103, and proportionate rental cost, effective with 
fiscal year 1966, to permit Customs Bureau to budget funds for both 
leased space to be constructed and space already occupied 
PRINTING AND BINDING 
Purchases from other than public printer 
Small business set-asides 
Printing procurements Public Printer is unable or not equipped to do 
which are returned to military departments for direct contracting pur- 
suant to 44 U.S.C. 14 and Govt. Printing and Binding Reg. No. 15, dated 
Apr. 1, 19638, may be set aside exclusively for small business concerns, 
contract printing not being exempt from provisions of Small Business 
Act (15 U.S.C. 631, et seq.), and expectation that lower bid prices may 
be submitted by large concerns is not significant, exercise of authority 
contained in 15 U.S.C. 644, implemented by par. 1-706.5, Armed Services 
Procurement Reg., for total set-aside of defense procurements not being 
contingent upon determination that costs to Govt. would not be increased 
by set-aside, nor requiring “testing of the market,” but only requiring 
that reasonable expectation exists that sufficient small business con- 
cerns will submit bids to afford adequate price competition 
PROPERTY 
Ownership 
Lease effect 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Service 
funds available for assessments by governmental units for construction 
of sidewalks, curbs, or street paving along boundary of Govt-owned 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
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Private 

Citizens dying abroad 

Disposition 

Proposed disposition of unidentified effects (U.S. and foreign currencies) 
of group of American citizens who died in airplane accident overseas to 
two charitable organizations because next of kin were unable to agree on 
disposition of effects may not be approved under 22 U.S.C. 1175 which 
specifies that, if representative of State Dept. cannot dispose of effects 
within one year from date of death according to law of decedent’s domi- 
cile, he is required to transfer effects to GAO for Comptroller General to 
hold property in trust for legal claimants and, if parties in interest do not 
resolve their differences after 6 years, property is required to be turned 
over to State of last domicile of deceased citizens___._._--..----------- 

Repairs and improvements 

Leased property. (See Leases, repairs, and improvements) 

PUBLIC HEALTH SERVICE 
Employees detailed to States, etc. 

Local holidays 
Employees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid by 
Federal Govt. may be excused from duty on State or local Moliday on 
which normal duties may not properly be performed; however, if re- 
quired to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for pay- 
ment of extra compensation to them, and, although employees excused 
from work on State or local holiday need not be charged leave, if em- 
ployees are not excused, they are only entitled to their regular 
Cina st ire eee ecnsae dese che ceded 

Status of employees 
Although employees detailed to State, municipal, and other nonprofit 
institutions under Public Health Service Act, as amended, may continue 
to be paid from Federal appropriated funds and to retain all Federal em- 
ployee benefits, when detailed and placed in leave without pay status, 
employees are entitled only to Federal employee benefits prescribed in 
42 U.S.C. 215(d)—basic pay, promotion, retirement, injury or death 
compensation, and benefits provided in sec. 213—but they are not entitled 
to annual and sick leave (5 U.S.C. 2061, ct seq.), a 40-hour workweek (5 
U.S.C. 944), and overtime and holiday pay (5 U.S.C. 911, 922), entitle- 
ment to return to Federal service without loss of, or detriment to detailed 
employees status as Federal employees not creating entitlement to re- 
tain all rights and benefits of Federal employees during leave without 
Health research, etc. 

Communication activities 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health Serv- 
ice Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement of Na- 
tion’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301(h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
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PUBLIC HEALTH SERVICE—Continued 
Health research, etc.—Continued 
Communication activities—Continued 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress_--_- 
QUARTERS ALLOWANCE 
Dependents 
Missing wife 
Administrative discontinuance of enlisted member’s class Q allotment 
upon receipt of information of long, unexplained absence of wife, and 
suspension of crediting account with basic allowance for quarters con- 
stituting determination of dependency and relationship under secs. 10 
and 11, Dependents Assistance Act of 1950, as amended, 50 U.S.C. App. 
2210 and 2211, which determination is conclusive and final and not sub- 
ject to review in any court or by any accounting officer of Govt., except 
for fraud or gross negligence, member is not entitled to be credited 
following disappearance of wife with basic allowance for quarters on her 
behalf; however, should member subsequently establish by acceptable 
evidence that he had and has dependent wife and should allotment for 
her be reinstated, member would be entitled to retroactive credit for 
quarters allowance 
Travel status 
Air Force Reserve officer without dependents who, pursuant to orders to 
active duty requiring several weeks of temporary duty at base en route to 
permanent duty station, maintained civilian housing while he was at 
temporary duty station until he received notification of approval of med- 
ical examination must be regarded as in travel status from day he de- 
parted from home to proceed to temporary duty station until arrival at 
permanent duty station, regardless of whether or not member main- 
tained permanent civilian housing until successful completion of physical 
examination and, therefore, under 37 U.S.C. 320 prohibiting payment of 
quarters allowance during periods of travel, member is not entitled to 
quarters allowance while in travel status, including period of delay en 
route to permanent station 
RATIONS COMMUTATION PAYMENTS 
Concurrently with per diem 
Cadets, midshipmen, etc. 
Since commuted value of rations which cadets and midshipmen at serv- 
ice academies are entitled to receive without deduction when ration itself 
is not furnished is more analogous to allowance officers are entitled to re- 
ceive than to payment for subsistence in kind received by enlisted per- 
sonnel, provisions in sec. 3(e) of E.O. No. 10119 precluding enlisted 
personnel from receiving ration allowance when they are in travel status 
are not applicable to cadets and midshipmen ; therefore, when cadets and 
midshipmen are in travel status receiving per diem they may also receive 
commuted value of ration when rations are not furnished or when re- 
quired to pay for meals at officers’ closed mess or officers’ field ration 
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REAL PROPERTY 
Acquisition 
Reimbursement 
Intergovernmental transfers 
Acquisition by House Office Building Commission of real property owned 
by Dist. of Columbia redevelopment Land Agency by transfer to Archi- 
tect of Capitol is within authority of sec. 1202(a), Additional House Of- 
fice Building Act of 1955 (40 U.S.C. 175 note), providing for transfer of 
real property owned by U.S. in vicinity of Capitol Grounds without 
reimbursement or transfer of funds, square of land involved falling 
within term “real property owned by the United States” as used in 1955 
act, Land Agency being viewed as Federal Agency, even though acquiring 
property in its own name, act of Mar. 1, 1929, authorizing Agency to con- 
demn property in accordance with proceedings governing acquisition of 
land in Dist. of Columbia for use by Federal Govt. ; however, as result of 
transfer, it will be necessary to replace funds obtained pursuant to loan 
and grant contract between Land Agency and Housing and Home Fi- 
nance Agency for original acquisition of property 
RECORDS 
Microfilms, etc. 
Expenses in preparing for Government use by nonlitigants 
Screening and processing of microfilm records of bank in compliance with 
subpoena duces tecum for documentary evidence to be used by Govt. in 
administrative or judicial proceeding not involving bank, which process 
is not only time consuming but requires special equipment to produce 
copies, places financial burden on bank for benefit of Govt. and, therefore, 
reasonable expenses incident to preparation of reproductions obtained 
from microfilm, which is admissible under 28 U.S.C. 1732(b), may be 
paid from appropriated funds of agency conducting investigation 
REGULATIONS 
Force and effect of law 
Applicability of legislation using term “law” 
Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer serv- 
ing under temporary appointment and holding permanent grade of 
commissioned warrant officer, W-2, is creditable service in determining 
completion of 20 years of active service under 10 U.S.C. 1293 for retire- 
ment as warrant officer, notwithstanding minority enlistment in Reserve 
violated 14 U.S.C. 302 (Supp. I, 1940 Ed.), and underage enlistment 
in Regular service was fraudulent under regulations then in effect, 10 
U.S.C. 1039, regulation having force and effect of law coming within 
term “law” as used in act, term being generic rather than specific 
Implementing procedures 
Effect 
Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Ad- 
ininistrator, which memorandums set forth operating rules for program 
so that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys is 
not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed 





REGULATIONS—Continued 
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Force and effect of law—Continued 
Waiver 
Retroactive waiver of Federal aid highway program operating policy 
issued by Federal Highway Administrator under regulation of Secre- 
tary of Commerce which specified that all operating procedures and 
instructions issued by Administrator “shall be and continue in full force 
and effect from the date issued or until modified or revoked by him” 
would nullify prospective terms under which authority to issue proce- 
dures was granted; therefore, Administrator’s authority to modify or 
revoke his policies can only be exercised prospectively__......------ 
Modification 
General Accounting Office instigation 

Administrative regulations which require continued payment of addi- 
tional annual compensation for irregular, unscheduled overtime to em- 
ployees who at beginning of extended leave with pay are in premium 
pay status without regard to administrative determination that there 
is reasonable expectancy that need for overtime service would con- 
tinue as required under sec. 25.272(e), Federal Employees Pay Regs., 
should be modified so that in cases where employees are on extended 
sick leave pending retirement for disability continued entitlement to 
premium compensation beyond period for which they have already 
qualified would be subject to administrative determination that need for 
overtime service would continue over leave period 


RETIREMENT 


Civilian 
Government’s share of cost 
Area Redevelopment Administration 

Requirement in sec. 9(c), Area Redevelopment Act, 42 U.S.C. 2508(c), 
that revolving fund established under sec. 9(b) of act, 42 U.S.C. 2508(b), 
by borrowings from Treasury of U.S., sec. 9(a), 42 U.S.C. 2508(a), shall 
contribute to civil service retirement and disability fund full retirement 
cost in excess of contributions by employees performing loan activities 
under secs. 6 and 7 of act, 42 U.S.C. 2505 and 2506, and shall deposit 
into Treasury as miscellaneous receipts cost of retirement adminis- 
tration attributable to employees is suspended, financing of program 
by direct appropriations that prohibit payment of administrative ex- 
penses preventing borrowing from Treasury for use of revolving fund, 
revolving fund is unavailable to contribute retirement costs, and, there- 
fore, costs should be financed in accordance with sec. 4, Civil Service 
Retirement Act, as amended, 5 U.S.C. 2254, for as long as loan activities 
(See Awards) 
ROADS ANDTRAILS. (See Highways) 


SALES 


Conditions reducing price 
Propriety 
Condition in advertised sale of surplus property that article sold must 
be scrapped to avoid adverse economic impact on industry which con- 
dition will reduce return to Govt. below fair market value as required 
for advertised surplus sales under sec. 203 of Federal Property and 
Administrative Services Act of 1949, 40 U.S.C. 484, is illegal, there 
being no indication of any Congressional intent in legislative history 
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SALES—Continued 
Conditions reducing price—Continued 
Propriety—Continued 
of 1949 act or its amendments to grant agencies discretion to avoid 
possible economic dislocation by selling surplus property below actual 
fair market value, if sold by advertised bidding, or below estimated 
fair market value if sold by negotiation, and, therefore, contract should 
be canceled and property returned to Govt. or negotiations conducted 
with contractor to delete scrapping provision provided price increase is 


SCHOOLS, COLLEGES, ETC. (See Colleges, Schools, Etc.) 

SET-OFF 
Agriculture payments 

Tax debts 
Assignment effect 

Agriculture regulation which in effect denies tax liens priority by pre- 
cluding withholding of soil bank payments to satisfy debts of farmer 
participants to other Govt. agencies where farmer has had prior assign- 
ment of payments recorded is proper regulation within broad powers 
and discretion vested in Secretary of Agriculture under Soil Bank Act, 
7 U.S.C. 1801, et seq., to determine amount and conditions of payments to 
carry out purposes of act 


Assignment of soil bank payment which has been recorded prior to time 
County Agricultural Stabilization and Conservation Service receives 
notice of Federal tax levy against farmer participant is under regula- 
tions issued by Secretary of Agriculture a proper assignment having 
priority over tax debt in view of broad authority vested in Secretary un- 
der Soil Bank Act, 7 U.S.C. 1801, et seq., to determine amounts and 
conditions of payments to carry out purposes of act 
Pay, etc., due military personnel 

Debt liquidation. (See Pay, withholding,, debt liquidation) 

SMALL BUSINESS ADMINISTRATION 

Contracts 

Awards to small business. (See Contracts, awards, small business 

concerns) 

Investment companies 

Status 
Small business investment company organized under Small Business In- 
vestment Act of 1958, 15 U.S.C. 661, which has as its chief purpose financ- 
ing or capitalization of*small concerns either through equity security 
purchases or long-term loans may be regarded as “financing institution” 
within meaning of that term in Assignment of Claims Act of 1940, as 
amended, 31 U.S.C. 203, so that small business investment company may 
qualify as assignee for moneys due or to become due Govt. under 
Pa tiwenddaeeakentavadcuucaddwiansdaided ceedaedeeumeees 

SOLDIERS’ HOME, UNITED STATES 

Funds 

Pay forfeitures 

Nonjudicial 

Nonjudicial forfeitures of pay which commanding officers are author- 
ized by E.O. No. 11081, dated Jan. 29, 1963, to impose upon warrant offi- 
cers and enlisted personnel of uniformed services are to be distinguished 
from forfeitures of pay imposed by “sentence of courts-martial” as 
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SOLDIERS’ HOME, UNITED STATES—Continued 
Funds—Continued 
Pay forfeitures—Continued 
Nonjudicial—Continued 
specified in act of Mar. 3, 1851, 24 U.S.C. 44, requiring such forfeitures 
to be deposited to U.S. Soldiers’ Home and, therefore, in view of specific 
reference to sentence of courts-martial in statute, only those forfeitures 
of pay imposed by courts-martial sentences are for credit to Soldiers’ 
Home and nonjudicial forfeitures imposed by commanding officers 
SE BUI BR DIINO iii cid ns cctitctndminndcdccnicwndes 
STATES 
Claims against United States 
Property damage. (See Claims, military activities, property damage, 
loss, etc.) 
Detail of Federal employees. (See Details, States, municipalities, etc.) 
Federal aid, grants, etc. 
Activities related to specific authority 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health Serv- 
ice Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement of Na- 
tion’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301 (h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress_-__- 
Federal statutory restrictions 
State law effect 
Requirement in sec. 331(c), Trade Expansion Act of 1962, 19 U.S.C. 
1971(c), that agreements with State employment security agencies pro- 
vide that unemployment insurance payments will not be denied or re- 
duced as result of trade readjustment payments is condition precedent to 
State agency’s participation in program and, even though certain States 
have unemployment insurance laws precluding agreements with such 
condition, it may not be omitted from agreements, and exceptions to any 
payments made under agreements which do not contain provisions of sec. 
331(c) would be required; however, in those cases where States have 
higher unemployment benefits than trade readjustment benefits they 
would be fully reimbursed for amount of unemployment insurance bene- 
fits paid so that participation in trade readjustment program would not 
I I INO ii icin wainimameciceieannbumebeanamae 
Federal-State conflict 
Assessments for improvements 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and Ap- 
plied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Serv- 
ice funds available for assessments by governmental units for construc- 
tion of sidewalks, curbs, or street paving along boundary of Govt-owned 
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STATES—Continued 
Federal-State conflict—Continued 
Assessments for improvements—Continued 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
Taxes. (See Taxes, State) 
STATION ALLOWANCES 
Military personnel 
Dependents 
Children, adopted 
Fact that natural father of two minor children who were adopted by 
their stepfather—enlisted man of U.S. Coast Guard—receives on basis of 
court ordered support basic allowance for quarters does not preclude 
stepfather from entitlement to transportation and cost of living allow- 
ance on account of stepchildren, pursuant to 37 U.S.C. 405 and 406, in- 
cident to duty assignment in Alaska, there being involved no duplicate 
credit of allowance to father and stepfather, dependent under 37 U.S.C. 
401 including stepchildren and adopted children dependent on service 
member, and Coast Guard, in accordance with 50 U.S.C. App. 1010, having 
made administrative determination of dependency of children on mem- 
ber, allowances claimed on basis of dependent stepchildren may be paid 
to member 
Evacuation 
Where overseas military member acquires wife—foreign national— 
after date of orders authorizing emergency evacuation of member to safe 
haven point and wife, pursuant to verbal orders authorizing her evacua- 
tion, travels to safe haven point and then to another country because of 
high cost of living at safe haven point, member may have amendment to 
travel orders issued after wife’s travel regarded as written confirmation 
of verbal orders given prior to travel so as to be entitled to emergency 
cost-of-living allowance while wife was in safe haven area; however, 
since both orders and amendment limited travel of evacuees to safe haven 
point, member is not entitled to emergency cost-of-living allowance after 
dependent for personal reasons left safe haven point 
Status of housing allowance 
Interim housing allowance which is authorized to members of uniformed 
services under par. 4302, Joint Travel Regs., and payable from date 
member procures non-Govt. family-type housing until arrival of depend- 
ents is not regarded as continuation of travel per diem, and fact that 
transfer of member is made under permissive orders which do not entitle 
member to travel and transportation expenses does not bar entitlement 
to housing allowance, and otherwise proper payments of interim housing 
allowance under permissive orders will not be questioned 
Temporary lodgings 
Conditions of entitlement 
Prior to effective date of orders 
When dependents of members of Navy assigned to vessel duty arrive in 
vicinity of overseas home port of vessel and occupy temporary lodgings 
prior to effective date of change of home port of vessel from U.S. to 
overseas home port, condition for entitlement to temporary lodging 
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STATION ALLOWANCES—Continued 
Military personnel—Continued 
Temporary lodgings—Continued 
Conditions of entitlement—Continued 
allowance, which is in nature of permanent change of station emolument, 
has not been met until new home port of vessel becomes member's per- 
manent duty station on effective date of orders and, therefore, members 
are not entitled to temporary lodging allowance prior to effective date of 
I a I onic irianctne ancien ene 505 
Dependents at station after member’s departure 
Member of Uniformed services authorized station allowances for depend- 
ents continuing to reside in vicinity of old overseas duty station when 
he was reassigned to restricted overseas duty station may be paid tem- 
porary lodging allowance on account of dependents who occupied hotel 
accommodations after vacating permanent living accommodations and 
shipment of household effects incident to member's transfer to U.S. even 
though he was not at old overseas station when transfer orders were 
received, payment of station allowances for dependents remaining at old 
station after member's departure to another overseas duty station in 
restricted area having been approved, as prescribed in sec. 4305, Jt. Trav. 
Regs., temporary lodging allowances provided under sec. 4303-1 may be 
authorized on same basis for dependents as if member had been on duty 
at old permanent station when he received orders transferring him 
Permissive transfer orders 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however, housing and cost-of-living allow- 
ances, which are based on average costs normally incurred on permanent 
duty overseas, are to be distinguished from costs incident to change of 
station and such allowances are payable to members_-_---------------- 584 
STATUTES OF LIMITATION 
Against United States 
Dual compensation violations. (Sec Compensation, double, collection 
of overpayments, waiver under act of Aug. 28, 1954, statute of limita- 
tions) 
Claims 
Date of accrual 
Record correction 
Correction of military records, pursuant to 10 U.S.C. 1552. changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Temporary 
Disability Retired List does not permit measuring of 1-year period of 
member's entitlement to mileage for personal travel and transportation 
of dependents and household effects to home of selection from date he 
was notified of correction of records, pars. 4158-la, 7012-la and 8260-1, 
Joint Travel Regs., authorizing travel and transportation allowances 
whether member is retired for physical disability or placed on temporary 
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STATUTES OF LIMITATION—Continued 
Claims—Continued 
Date of accrual—Continued 

Record correction—Continued 
disability retired list, records correction provided no new or additional 
benefit to toll running of or affect measuring of member’s 1-year period 
of entitlement ; however, had entitlement at time of discharge been to 
home of record, correction of military records would have permitted him 
to select home and to be paid travel and transportation allowances 
within 1 year from date he was notified of record correction 

Transportation 

Date of accrual 
Supplemental payments 

Second supplemental bill for additional freight charges to transport 
scrapers, NOIBN, tractor drawn, from transit station, under Govt. bill of 
lading, received in GAO, Sept: 19, 1962, more than 3 years after payment 
of original transportation charges on Mar. 6, 1959, may not be paid on 
basis that claim was filed less than 3 years after payment of additional 
charges in Feb. 1962, 3-year statute of limitation provided by sec. 322, 
Transportation Act of 1940, as amended by Pub. L. 85-762, 49 U.S.C. 66, 
for filing claims cognizable by GAO, beginning to run from date of pay- 
ment of original charges and not from date of payment of supplemental 
claim, to permit otherwise could extend payment period indefinitely, 
defeating purpose of statute and, therefore, original transportation 
charges of carrier having been paid Mar. 6, 1959, claim for second 
supplemental bill received Sept. 19, 1962, is barred 

Foreign commerce 
Transportation charges claimed 4 years after accrual by Iranian Air- 
ways Company, operating outside U.S.—a foreign carrier not included 
in transportation contract and supporting its claim with domestic car- 
rier’s documents evidencing transfer of shipments overseas—is subject 
to Civil Aeronautics Act of 1938 (49 U.S.C, 401, et seq.), and thus to 
8-year statute of limitation prescribed in sec. 322, Transportation Act of 
1940, as amended (49 U.S.C. 66), irrespective of fact that U.S. did not 
contemplate doing business with foreign carrier, thereby limiting billing 
authority to domestic carrier subject to Civil Aeronautics Act of 1938, 
shipments considered deviations within terms of R. C. Lounsbury C.A.B. 
No. 259—single-factor through rates and routes tariff—Iranian Govt. 
having participated in tariff, whether or not holding foreign air carrier 
permit, is barred by 1940 act from claiming freight charges 

Transit privileges 
In transit shipments under Govt: bills of lading which originated in 1953 
but were not delivered at destination until after Aug. 26, 1958—date of 
act (49 U.S.C. 66) establishing 3-year limitation on claims for transpor- 
tation performed and paid for after such date—must be regarded as 
being performed within meaning of act when shipments were delivered 
at destination rather than when shipments originated; therefore, since 
claims for additional freight charges were not received in GAO until 
more than 3 years after both performance of transportation and pay- 
ment, claims are barred by act 
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STATUTORY CONSTRUCTION 
Effective date ; 
Member of uniformed services with nearly 16 years’ service who exe- 
cuted survivorship annuity election for wife on Oct, 4, 1961, same day 
President signed Pub. L. 87-381 which restricted from participation in 
Retired Serviceman’s Family Protection Plan beneficiaries of members 
electing under plan who retire for physical disability before completing 
18 years’ service and thereafter die of service-connected disability, may 
not have election considered as election made before date of act to come 
within savings provisions in sec. 8, and while time President signed act 
on Oct. 4, 1961, is not material, there is no evidence that actually proves 
act was signed after time member executed election; therefore, survivor 
annuity is not payable to widow incident to member’s death in Dec. 1961 
as a result of service-connected disability 
STORAGE 
Household effects 
Military personnel 
Involuntary moves to inadequate quarters 
Cost of drayage and nontemporary storage of household goods of Air 
Force members stationed overseas in connection with involuntary moves 
under competent orders from rental housing to on-base Govt. quarters 
declared inadequate pursuant to 42 U.S.C. 1594j is the liability of Govt., 
assignment to inadequate quarters for convenience of member being 
inconsistent with regulations that do not require occupancy of inade- 
quate quarters, and members directed on basis of military need to occupy 
inadequate quarters are not considered to have voluntarily occupied in- 
adequate quarters for personal reasons, and are not indebted for the stor- 
age and drayage costs paid by Govt., therefore, amounts collected may be 
refunded ; however, members are subject to appropriate rental charge 
for occupancy of inadequate public quarters____.__.._--_-------------- 
Temporary 
Conditions 
Beyond control of member 
Temporary storage of household effects in connection with shipment from 
nontemporary storage to home or place of residence selected by member 
of uniformed service upon retirement, which under par. 8260-3, Joint 
Travel Regs., is precluded on basis there is no need for temporary stor- 
age, member having 1 year to select home following retirement ordi- 
narily will be prepared when requesting shipment from nontemporary 
storage to accept goods on arrival, may be authorized when circum- 
stances beyond control of member arise after shipment from nontempo- 
rary storage necessitate temporary storage at destination, and par. 
8260-3 amended accordingly, purpose of regulation, implementing 37 
U.S.C. 404(a), being to authorize at Govt. expense transportation of 
household effects to place where member goes to reside following retire- 


SUBSISTENCE 
Per diem 
Fractional days 
Daylight saving v. standard time 
Under sec. 6.9a, Standardized Government Travel Regs., prescribing use 
of standard time in setting time of arrival and departure for per diem 
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SUBSISTENCE—Continued 
Per diem—Continued 
Fractional days—Continued 

Daylight saving v. standard time—Continued 
purposes for absence from official station of more than 24 hours, em- 
ployee of Govt. under orders for estimated 6 days of temporary duty 
whose return by air to official station constructively occurred at 6:30 
a.m. daylight saving time is not entitled to $4 claimed for one quarter 
day’s per diem, sec. 6.9a requiring that scheduled 6:30 a.m. local time of 
arrival at airport be converted to corresponding eastern standard time 
hour, 5:30 a.m 

Military personnel 

Amendment or revocation of orders 
When temporary duty orders, which specify that member of uniformed 
services is not to report to new station prior to particular date, are 
directed to be modified because member for personal reasons has arrived 
at temporary duty station in advance of reporting date but member does 
not receive notice of change until sometime after responsible officer at 
station received modification directive, orders may not be regarded as 
effectively amended until member receives notice of amendment changing 
early reporting restriction in original orders and, therefore, member 
may only be paid per diem for temporary duty from date of notice of 
amended orders 

Medical treatment transfers 


Navy enlisted member who, subsequent to assignment for temporary 
duty for hospital treatment, is transferred to original permanent duty 


station for temporary duty pending action on medical survey may not 
have temporary duty assignment for medical treatment regarded as 
conclusive detachment from permanent duty station but rather as con- 
tingent detachment dependent upon further developments and, there- 
fore, during period of hospitalization and upon reassignment original 
station remained member’s permanent duty post until placement on 
temporary disability retired list and per diem for period of temporary 
duty at permanent station is not authorized 
Reduction 
Quarters and messing facilities furnished 
Courier services 

Performance of temporary duty as courier officer in charge of three other 
members designated as guards to accompany classified security shipment 
by rail under orders providing that escort personnel furnish own rations, 
cooking facilities, and sleeping equipment in order to remain with ship- 
ment does not entitle officer to per diem in excess of $8 rate prescribed 
by par. 4205-5 (a) (1), Joint Travel Regs., on basis that sleeping accom- 
modations will be furnished member while traveling to place at which 
temporary duty is to be performed, and although officer furnished own 
rations, cooking facilities, and sleeping equipment, travel by surface 
common carrier is within contemplation of par. 4205-5(a) (1), $8 reduc- 
tion in per diem rate being based on premise that member while travel- 
ing would not have to procure lodgings and that he would not incur 
expenses for quarters 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty 

Simultaneous with active duty 
Members of Air National Guard ordered to active duty for short periods 
of time and placed on temporary duty for identical periods who on 
majority of total number of days involved in active duty assignments 
traveled to and from places to which they flew while participating in 
overwater navigational flights may be paid per diem for period of travel 
pursuant to par. 6001, Jt. Trav. Regs., authorizing travel and transporta- 
tion allowances for reservists ordered to active duty training, even 
though under implementing Air National Guard Reg., members are not 
entitled to per diem for period of temporary duty, regulation in accord 
with par. 6001, prescribing that no travel per diem allowances are pay- 
able for any period member is at training duty station providing that 
temporary station is training station when no duty is performed at 
Ry rats eteittik ss 6 ctiticnnicin Maman damiecdeien 521 

Time limitation 
Change of temporary duty orders, which assigned group of Navy mem- 
bers to temporary duty for short period while vessel was being fitted out 
until its commissioning date, to terminate temporary duty and make 
assignment to same place which was home port of vessel permanent 
change of station when it was learned that commissioning date had been 
rescheduled for more than 6 months later is proper under par. 3002-4, 
Navy Travel Instructions, which provides with respect to secretarial 
approval for prolonged extensions of temporary duty beyond 6 months 
that date for computing 6 months will be from date of determination to 
order extension rather than from date of previously rescheduled com- 
missioning date and, therefore, per diem for temporary duty terminated 
on date members were notified of permanent change of station____----- 107 

Training or school assignment 

Califano Case 
Navy officer whose orders to temporary duty under instruction and sub- 
sequent assignment to designated vessel were canceled before he was 
required to report to vessel because of extended period of hospitalization 
is regarded as having designated post of duty aboard vessel upon com- 
pletion of temporary duty, even though cancellation of unexecuted orders 
relieved him of requirement to report to vessel, so that principle in 
Califano v. U.S., 145 Ct. Cl. 245, precluding per diem in absence of desig- 
nated post of duty away from which travel can be performed is not for 
application and, therefore, when member was found to be fit for duty 
and reported for temporary duty pending receipt of permanent orders 
he is considered in status for entitlement to per diem___-____------~-~- 203 
Reduction 
Quarters furnished 

Foreign government 
Quarters furnished by Govt. of Guam to Federal employees traveling on 
official business in buildings acquired by Guamanian Govt. under organic 
act of Aug. 1, 1950, 48 U.S.C. 1421f, or subsequently constructed, are not 
lodgings furnished by Federal Govt. agency within purview of sec. 6.7, 

Stand. Govt. Trav. Regs., rentals paid by employees upon deposit in 
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SUBSISTENCE—Continued 

Per diem—Continued 

Reduction—Continued 
Quarters furnished—Continued 
Foreign government—Continued 

Treasury of Guam becoming available for benefit of people and Govt. of 

Guam ; therefore, no deduction is required to be made from authorized 

en Gas. cease: een GF 000: Grain cc scicecenscedendcasens 
TAXES 


Federal 
Set-off 
Agriculture payments. (See Set-Off, agriculture payments, tax debts, 
assignment effect) 


State 

Sales 

Tilinois 
Contractor required to pay Illinois Retailers’ Occupation tax on sales to 
U.S. prior to Navy instructions not to pay tax, or if required to do so, 
to pay under protest, may not be denied reimbursement on basis of sub- 
sequent judicial determination that taxing statute was invalid, and 
amount of tax refunded to contractor, reported by Dept. of Navy to 
Justice Dept., will be considered in negotiations with State of Illinois to 
effect settlement of tax claims that have resulted from Olin Mathieson 
holding (202 F. Supp. 757, affirmed 371 U.S. 21) that Illinois Retailers’ 
Occupation tax as applied to sales to U.S. from Aug. 1, 1953 to Aug. 1, 
1961 is unconstitutional 
TELEPHONES 

Billing procedure 

Long distance calls 

Certification requirement 
Flat rate charge against departments and agencies for use of telephone 
lines under Federal Telecommunications System, without regard to 
number or length of calls made, is rental payment for lease of lines 
rather than payment for long distance tolls within meaning of 31 U.S.C. 
680c which requires certifications to support payments, and similarly 
payment of intragovernmental distribution charge which is based on 
number of calls between points and length of time consumed is not 
payment for long distance telephone calls and, therefore, certification 
is not required for such payments 
TIME 

Daylight saving v. standard 

Conversion effect 
Under sec. 6.9a, Standardized Government Travel Regs., prescribing use 
of standard time in setting time of arrival and departure for per diem 
purposes for absence from official station of more than 24 hours, em- 
ployee of Govt. under orders for estimated 6 days of temporary duty 
whose return by air to official station constructively occurred at 6:30 
a.m. daylight saving time is not entitled to $4 claimed for one quarter 
day’s per diem, sec. 6.9a requiring that scheduled 6:30 a.m. local time of 
arrival at airport be converted to corresponding eastern standard time 
hour, 5:30 a.m 
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Accessorial charges 
Warehouseman 
Direct payment 
Warehouse handling and storage-in-transit charges due on shipment of 
household goods of member of armed services tendered by transportation 
officer under Govt. bill of lading to line-haul carrier indebted to U.S. for 
overcharges in unrelated transportation transactions allowed in bank- 
ruptcy proceedings but remaining unpaid due to insufficient assets, may 
not be allowed warehouseman, whose designation as consignee on bill of 
lading creates no privity of contract with U.S. and, therefore, no liability 
on part of Govt. for unpaid accessorial charges, contract to pack, trans- 
port, store and deliver goods at destination being single unified trans- 
action, payment for services performed cannot be split into component 
parts, and line-haul carrier is entitled to payment for services under 
contract, and amount owing will be applied to reduce carrier’s indebted- 
I ret oe beaten cdigind ii aandttcctetidueceeasedea 
Automobiles 
Military personnel 
Ferry fares 
Member of uniformed services traveling under competent orders by pri- 
vately owned automobile from duty station in U.S. to permanent duty 
station in Alaska may not be paid cost of vessel service used for portion 
of trip in Alaska on basis service was transoceanic and not ferry service, 
payment of mileage allowance to member, in accordance with par. 4159-3, 
Joint Travel Regs., issued pursuant to 37 U.S.C. 404, constituting com- 
mutation of all transportation expenses, including ferry fares and bridge, 
road, and tunnel tolls, in absence of express provision to contrary, in 
view of par. 4159-1, which in providing reimbursement for transoceanic 
travel in addition to payment of mileage excludes from its scope travel 
to and from points in U.S. and Alaska, and par. 4159-3, which author- 
izes that reimbursement for travel to and from Alaska by privately 
owned automobile shall be on mileage basis 
Bills 
Evidence requirement 
Twenty-five dollars or more 
Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges prepaid 
in amounts less than $25 and included in billings to Govt. (B-—121220, 
Aug. 2, 1957) may not be extended to cover invoices containing charges 
for prepaid freight in amounts over $25, receipted freight bills serving 
as documentary evidence to establish that Govt. bore transportation 
charges and is real party-in-interest in recovery of overcharges or repa- 
rations, and unearned freight in loss and damage claims, however, if un- 
available, there may be accepted unreceipted freight bill required by 49 
C.F.R. 142.8 and 188.3, certified carrier’s invoice evidencing payment, 
and copy of voucher reimbursing contractor, but when documents are 
retained under contract records provision, unreceipted freight bill will be 
acceptable provided contractor certifies that freight charges were paid 
and that evidence of payment will be furnished upon request. B-121220, 
Aug. 2, 1957, modified 





302 


INDEX DIGEST 


TRANSPORTATION—Continued 
Dependents 
Death of employee 
En route to new station 
Although employee who takes sick while en route with dependents to new 
duty station would be entitled to mileage and per diem to place of leave 
and per diem during period of hospitalization not in excess of 14 days, 
death of employee at place of leave before reporting to new station 
terminates any rights to further transportation of dependents and house- 
hold effects so that, in absence of any statute authorizing payment when 
employees die during official travel in U.S., widow may not be reimbursed 
for travel beyond place of death or for the expense of having household 
effects returned from new duty station 
Military personnel 
Active travel requirement 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing trans- 
portation of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize such transportation 
Advance travel of dependents 
Two transfers 
Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston Naval 
Shipyard in connection with fitting out U.S.S. Worden, home port San 
Diego, Calif., and to duty on board vessel when commissioned, is entitled 
to payment for advance travel of dependents to Fall River, Mass., in 
amount not to exceed monetary allowance for distance between two 
home ports—Long Beach to San Diego—and to dislocation allowance, 
notwithstanding orders issued by Worden directing member to report 
to U.S.S. Leahy at Boston (home port, Charleston, S.C.), transfer to be 
effected at no cost to Govt., member having reported on board Worden 
prior to being transferred, compliance with initial orders directing per- 
manent change of station entitles him to transportation for dependents 
not to exceed travel from Long Beach to San Diego, and to dislocation 
allowance under 37 U.S.C. 406 and 407 
Amendment or revocation of orders 
Military officer who on basis of amended orders authorizing concurrent 
travel of dependents to overseas station, originally disapproved, claims 
transportation allowances for travel of dependents to and from perma- 
nent home selected upon denial of concurrent travel, less reimbursement 
made for travel from old station to port of embarkation, is not entitled to 
payment, act of Dec. 23, 1963 (37 U.S.C, 406a), authorizing travel and 
transportation allowances for travel performed under orders that are 
canceled, revoked, or modified to direct member’s return to station from 
which being transferred, or to different station, not being for applica- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Amendment or revocation of orders—Continued 
tion, even though original disapproval of concurrent travel of depend- 
ents was withdrawn, amended orders not having directed member to 
return to his old station, or to make different change of station 
Children 
Parents divorced. See Transportation, dependents, military per- 
sonnel, divorce, separation, etc., children’s custody transferred to 
member) 
Dislocation allowance 
First duty station 
From training assignment 
Enlisted member of Air Force who was paid travel and transportation 
allowances for dependents, including dislocation allowance, when he was 
ordered to Officers’ Candidate School and who, upon completion of school 
and appointment as officer, is ordered to new permanent duty station 
may have further travel of dependents regarded as travel to first duty 
station incident to officer status for entitlement to transportation allow- 
ances and to dislocation allowance 


Enlisted member who, after graduation from Officers’ Training School— 
which was member’s temporary duty station during instruction period— 
is discharged, and appointed as officer at old permanent duty station, 
without break in service, and immediately reassigned to new permanent 
duty station may have orders which discharged him from service to 
continue as officer regarded as detachment from old station and assign- 
ment to new station and, therefore, dislocation allowance incident to 
change of station when ordered in conjunction with separation for 
purpose of reentry at same station, without break in service, is payable 
to member along with transportation allowance for dependent’s travel 
to new station 
Marital status disruption 

Where member of uniformed services en route to new permanent duty 
station leaves his dependents at place where divorce proceedings are 
begun and, a month later, after member has gone alone to new station, 
upon being granted divorce decree requiring member to contribute to 
support of his minor children, his former wife and children travel to 
another location, dependents’ travel may be considered as being per- 
formed incident to change of station for payment of dislocation allow- 
ance provided that, where during travel there is disruption of marital 
status, evidence shows that member supplied or paid for transportation 
beyond place disruption occurred; therefore, travel allowance not to 
exceed cost from old to new station, and dislocation allowance are 


Moves within same city, etc. 
Naval member transferred to ship that upon commissioning will have 
same home port as his old permanent station is not entitled to dislocation 
allowance authorized by 37 U.S.C. 407(a), par. 9003-7, Joint Travel 
Regs., providing that dislocation allowance is not payable for any per- 
manent change of station between stations located within same corporate 
limits of same city 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Dislocation allowance—Continued 
Reenlistments 
Discharge at another station 

Army member who subsequent to discharge and reenlistment overseas 
remained at overseas station sometime before returning to U.S. for re- 
lease but who before release was effected was reassigned to new station 
in U.S. may have orders directing release which was never accomplished 
regarded as permanent change of station rather than transfer to separa- 
tion point for discharge and reenlistment which would preclude entitle- 
ment to dislocation allowance and, therefore, upon transfer to new 
permanent duty station member became entitled to dislocation allowance_ 

Vessel and port changes 
Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston Naval 
Shipyard in connection with fitting out U.S.S. Worden, home port San 
Diego, Calif., and to duty on board vessel when commissioned, is entitled 
to payment for advance travel of dependents to Fall River, Mass., in 
amount not to exceed monetary allowance for distance between {wo home 
ports—Long Beach to San Diego—and to dislocation allowance, notwith- 
standing orders issued by Worden directing member to report to U.S.S. 
Leahy at Boston (home port, Charleston, S.C.), transfer to be effected 
at no cost to Govt., member having reported on board Worden prior to 
being transferred, compliance with initial orders directing permanent 
change of station entitles him to transportation for dependents not to 
exceed travel from Long Beach to San Diego, and to dislocation allow- 
ance under 37 U.S.C. 406 and 407 

Divorce, separation, etc. 

Children’s custody transferred to member 
Fact that natural father of two minor children who were adopted by 
their stepfather—enlisted man of U.S. Coast Guard—receives on basis 
of court ordered support basic allowance for quarters does not preclude 
stepfather from entitlement to transportation and cost of living allow- 
ance on account of stepchildren, pursuant to 37 U.S.C. 405 and 406, inci- 
dent to duty assignment in Alaska, there being involved no duplicate 
credit of allowance to father and stepfather, dependent under 37 U.S.C. 
401 including stepchildren and adopted children dependent on service 
member, and Coast Guard, in accordance with 50 U.S.C. App. 1010, 
having made administrative determination of dependency of children 
on member, allowances claimed on basis of dependent stepchildren may 
be paid to member 

Travel completion 
Where member of uniformed services en route to new permanent 
duty station leaves his dependents at place where divorce proceedings 
are begun and, a month later, after member has gone alone to new 
Station, upon being granted divorce decree requiring member to con- 
tribute to support of his minor children, his former wife and children 
travel to another location, dependents’ travel may be considered as being 
performed incident to change of station for payment of dislocation 
allowance provided that, where during travel there is disruption of 





980 INDEX DIGEST 


TRANSPORTATION—Continued 
Dependents—Centinued 
Military personne]—Continued 
Divorce, separation, etc.—Continued 
Travel completion—Continued 

marital status, evidence shows that member supplied or paid for trans- 
portation beyond place disruption occurred ; therefore, travel allowance 
not to exceed cost from old to new station, and dislocation allowance 
are payable 

Illness 
Navy member’s dependents who were .authorized, incident to minor 
child’s illness, to return from overseas station to place in U.S. for de- 
pendent’s hospitalization, and who subsequently travel to member’s home 
of record incident to child’s death and burial may not have travel 
beyond place of hospitalization designated as ultimate destination in 
orders issued under par. 7009-3, Jt. Trav. Regs., regarded as authorized 
travel for reimbursement purposes and, therefore, travel allowance 
payable to member is limited to cost of dependents’ travel from over- 
seas station to place of hospitalization and.from there to member’s 
new station under orders which authorized his reassignment to duty 
I ae aa i hc ca iis desltn dics iiicabchsibie wilde ableton 

Permanent change of station requirement 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered per- 
manent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing transpor- 
tation of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize such transportation 

Permanent v. temporary changes of station 
Determination of effective date of permanent change of station for travel 
and transportation allowances for Navy members assigned to shore- 
based mobile unit when entire movement of unit is not made simul- 
taneously is dependent upon actual location of member’s basic duty 
assignment rather than upon location of military unit or to adminis- 
trative announcement of effective date of change; therefore, effective 
date of station change for member of such shore-based mobile unit is 
date on which member is required to commence travel to new station 
for purpose of remaining at and performing his normal duties at new 
station, and it is immaterial whether travel is performed before or 
after announced effective date of change 

Status change 
Enlisted members of uniformed services who prior to selection for Offi- 
cers’ Candidate School or Officers’ training school were in ineligible pay 
grade precluding entitlement to transportation for dependents at Govt. 
expense may, upon completion of school, appointment and order to 
active duty as officers, be considered same as individuals appointed 
from civilian life so that old permanent duty station will be disregarded 
and travel and transportation allowances for dependents may be al- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 

Status change—Continued 
lowed on basis of travel from home or place from which ordered to 
active duty to first duty station incident to officer status 
Enlisted member of Air Force who was not in eligible pay grade for 
transportation of dependents when ordered to Officers’ Candidate School 
and who, upon completion of school and appointment as officer, is ordered 
to new permanent duty station may have travel of dependents from 
school to new station regarded as travel incident to appointment of 
members from civilian life to first duty station after commissioning 
as Officers, and is entitled to travel and transportation allowances for 
dependents 

Temporary duty 

Status 

Navy members ordered to temporary duty in connection with fitting out 
vessel, to be followed by duty aboard vessel when commissioned—des- 
ignated home port of vessel to be permanent duty station from which 
members were transferred—are not entitled to payment for travel of 
dependents incident to delayed commissioning of vessel, for although 
members’ orders did not specifically provide period of time for tem- 
porary duty, they did imply temporary duty limited to fitting out ves- 
sel, and bona fide extension of temporary duty did not place such duty 
in indeterminate status contemplated by par. 7007-1, Joint Travel 
Regs., for entitlement to dependents’ travel, and members’ orders in 
substance being change in station orders to vessel with intervening 
periods of temporary duty, there is no basis for reimbursing them for 
travel of dependents 

Vessel and port changes 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station 
having occurred, and par. 7063 of Joint Travel Regs. authorizing 
transportation of dependents at Govt. expense from old home yard or 
old home port of vessel to new home yard or new home port, in accord- 
ance with par. 7056, Navy Travel Instructions, not applying to transfers 
between vessels having same home yard and home port, Joint Travel 
Regs., may not be revised to authorize such transportation 


Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston 
Naval Shipyard in connection with fitting out U.S.S. Worden, home port 
San Diego, Calif., and to duty on board vessel when commissioned, is 
entitled to payment for advance travel of dependents to Fall River, 
Mass., in amount not to exceed monetary allowance for distance between 
two home ports—Long Beach to San Diego—and to dislocation allow- 
ance, notwithstanding orders issued by Worden directing member to 
report to U.S.S. Leahy at Boston (home port, Charleston, S.C.), transfer 
to be effected at no cost to Govt., member having reported on board 
Worden prior to being transferred, compliance with initial orders direct- 
ing permanent change of station entitles him to transportation for de- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Vessel and port changes—Continued 
pendents not to exceed travel from Long Beach to San Diego, and to dis- 
location allowance under 37 U.S.C. 406 and 407 
Household effects 
Commutation 
Privately owned vehicle use 
Actual v. minimum weights 
Upon permanent change of station employee who transported house- 
hold effects by privately owned automobile is entitled to reimbursement 
at commuted rate based on actual weight moved, rather than minimum 
weight included in Commuted Rate Schedule for Transportation of 
Household Effects and sec. 2.1d, Bur. of Budget Circular A~56, dated 
Apr. 30, 1962, minimum weight provisions being intended to enable 
appropriate reimbursement by Govt. to employees required to make pay- 
ments to carriers on basis of established minimum weights although 
actually shipping lesser amounts and not to grant increased benefits to 
employees who move their household effects by privately owned auto- 
mobiles and do not have charge based on minimum weight 
Death of employee 
En route to new station 
Although employee who takes sick while en route with dependents to 
new duty station would be entitled to mileage and per diem to place of 
leave and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting to new station 
terminates any rights to further transportation of dependents and 
household effects so that, in absence of any statute authorizing payment 
when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station 
Military personnel 
After acquired 
Prohibition in par. 8000-2, item 10, Jt. Trav. Regs., that household goods 
acquired by member of uniformed services after effective date of perma- 
nent change of station orders may not be transported at Govt. expense, 
except household goods purchased in U.S. when shipped to overseas sta- 
tion, may be waived for equipment serviceable on effective date of orders 
and replaced because of breaking down, wearing out, or otherwise be- 
coming useless after such date and before date goods are turned over 
to transportation officer or carrier for shipment, and Jt. Trav. Regs. may 
be amended to authorize shipment, within authorized weight allowances, 
of bona fide replacements of articles in possession of member on effective 
date of orders, but exception may not be extended to retirement or 
separation from service cases 
Change of assignment at same installation 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing transporta- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Change of assignment at same installation—Continued 
tion of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize.such transportation 
Packing, crating, drayage, etc. 
Involuntary moves to inadequate quarters 
Cost of drayage and nontemporary storage of household goods of Air 
Force members stationed overseas in connection with involuntary moves 
under competent orders from rental housing to on-base Govt. quarters de- 
clared inadequate pursuant to 42 U.S.C. 1594j is liability of Govt., assign- 
ment to inadequate quarters for convenience of member being incon- 
sistent with regulations that do not require occupancy of inadequate 
quarters, and members directed on basis of military need to occupy 
inadequate quarters are not considered to have voluntarily occupied 
inadequate quarters for personal reasons, and are not indebted for the 
storage and drayage costs paid by Govt., therefore, amounts collected 
may be refunded; however, members are subject to appropriate rental 
charge for occupancy of inadequate public quarters 
Storage. (See Storage, household effects) 
Rates 


Aggregate of intermediate v. through 


Destination rate 

Fact that ultimate destination—Florida—of shipment weighing 1,782 
pounds moving from State of Washington was not destination prescribed 
in one of tariffs employed to determine lowest combination of intermedi- 
ate rates in absence of single factor through rate applicable over route 
of movement used does not preclude application of minimum charge 
rate based on 1,000 pounds to New Orleans provided in tariff for combina- 
tion of motor carriers that had handled shipment, and use of a 7,500 
pound minimum weight to compute lowest combination of intermediate 
rates to New Orleans resulted in overcharge to Govt., nothing in tariff 
indicating destination rate to New Orleans required different interpreta- 
tion for delivery to consignee than for delivery to terminal for con- 
tinued movement, and interpretation of word “destination” to mean 
destination of rate factor going to make up through combination rate, 
validates use of actual weight in computing charge to New Orleans 
Remains 

Death of employee en route to new station 
Employee who dies at place of leave en route to new duty station may 
be regarded as in travel status during period of leave within meaning of 
act of July 8, 1940, 5 U.S.C. 108a, authorizing payment of expenses of pre- 
paring and transporting remains of employee who dies in travel status 
to home, official station or other appropriate place of interment, even 
though for travel reimbursement purposes period of leave interrupted 
travel status; therefore, costs of preparation and transportation of re- 
mains may be paid not to exceed monetary limitations prescribed in 
ek SOR: Gee GR Fe exttnccsceesninneenemanmeemmnaas 128 
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TRANSPORTATION—Continued 
Routes 
Misrouted shipments 
Liability for excess charges 

Common law rule 
Although common law rule that action by motor carrier challenging in 
post-shipment litigation reasonableness of carrier’s charges has been 
held not to survive passage of Motor Carrier Act on basis that such rule 
is inconsistent with statutory regulation (7.1.M.#., Inc. v. U.S., 359 U.S. 
464), common law rule that action by shipper for misrouting unrouted 
shipment over other than cheapest available route survived passage of 
Motor Carrier Act (Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 
371 U.S. 84 (1962) 

Destination carrier 
Destination motor carrier that had Govt. bill of lading indicating that 
unrouted shipment was misrouted and that shipper was entitled to lowest 
available charge under regularly published tariff when it presented its 
bill for payment is not only chargeable with knowledge of proper rate 
under tariff but is carrier that had opportunity of charging carrier that 
misrouted shipment with excess charges and of assessing any other con- 
necting carriers its proper proportion of actual route-of-movement 
charges thereby eliminating any circuity of action in collecting excess 
charges and, therefore, recovery of excess transportation charges from 
destination carrier is proper 
Although delivering carrier in multiple carrier movement of unrouted 
shipment was not responsible for misrouting shipment over other than 
lowest rated route provided by tariff, such carrier when it claimed and 
received payment for services had in its possession Govt. bill of lading 
which evidenced unrouted shipment and misrouting and in such case 
Govt. is not required to become involved in circuity of action entailed 
by collection of excess charges from one carrier and refund of same 
charges by another; therefore, administrative deduction from amounts 
due delivering carrier is proper 

General rule 
In transportation of unrouted Govt. shipments by motor carrier, initial 
carrier has duty of forwarding shipment over lines of connecting car- 
riers via route which produces lowest total charge to Govt. and failure 
of carrier to forward shipment over lowest applicable rate route makes 


it guilty of misrouting and liable for excess transportation charges 
Jurisdiction 

Action for recovery of excess transportation charges from destination 
motor carrier for misrouting of unrouted Govt. shipment over other than 
lowest rated route as provided in regularly published and filed tariff is 
not action relating to determination of reasonableness or unreasonable- 
ness of motor carrier practices which is matter within primary jurisdic- 
tion of Interstate Commerce Comm. but is in view of holding in Hewitt- 
Robina, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 84 (1962), to effect 
that common law action for misrouting against carrier survived passage 
of Motor Carrier Act, an action within jurisdiction of GAO under sec. 
305 of Budget and Accounting Act, 1921, 81 U.S.C. 71, which is required 
in settlement of claims to consider substantive defenses of law 





TRANSPORTATION—Continued 





INDEX DIGEST 


Routes—Continued 
Misrouted shipments—Continued 
Liability for excess charges—Continued 
Jurisdiction—Continued 
When motor carrier claims or is paid freight charges on unrouted Govt. 
shipment forwarded over route producing charges in excess of those over 
lower rated route as provided by tariff there is presumption of partial 
invalidity of higher charges.claimed or paid and for GAO in settlement 
of transportation accounts to sanction use of public funds for payment 
of such higher freight charges would violate duty imposed upon GAO to 
WERE Ceee GE GOAT W WOES wissen cciccieiicmnsentnieninnd 
Set-off propriety 
When in connection with routing of unrouted Govt. shipment over route 
producing freight charges in excess of those over lower rated route as 
provided by tariff, validity of charges is questioned by GAO and carrier 
is requested to refund difference, such difference represents presumptive 
misrouting damages, and, even though such misrouting damages are not 
overcharges as defined in sec. 322, Transportation Act of 1940, 49 U.S.C. 
66, for collection by set-off under that section, they are for recovery 
by administrative deduction from amounts due carrier by GAO under 
eounmen: Iw Web-OE Timit OF UB ctciniirrcccceciitetienccicennmcmnsnmeninsian 
Special rate shipments 
Initial motor carrier that was tendered unrouted Govt. shipments subject 
to special rate quotation authorized under sec. 22 of Interstate Com- 
merce Act, 49 U.S.C. 22(1), and forwarded shipments over lines of 
connecting carriers other than carriers participating in special rate 
quotation is, in absence of any evidence that destination carrier had 
knowledge of misrouting, the carrier responsible for misrouting and, 
therefore, the carrier liable for excess transportation charges_____--~- 
Tariff shipments 
In transportation of Govt. shipments which are subject to rates and 
routes provided in interstate tariffs regularly published and filed with 
Interstate Commerce Commission, all carriers participating in move- 
ment are charged with knowledge of legally published tariff rates or 
NTI scsi ssc ans int essa bh dei te ae aa Se aie cma nes pacielad Nee ate 
Statutes of limitation. (See Statutes of Limitation, claims, transporta- 
tion) 
Storage. (See Storage) 
Unearned freight 
Freight charges on Govt. cargo shipped under Military Sea Transporta- 
tion Service contract which permitted partial payment after sailing of 
vessel from port of loading but did not contain language that could be 
construed as making prepaid freight fully earned upon loading regard- 
less of whether cargo is delivered at destination must be regarded as 
unearned and at risk of vessel operator; therefore, freight on Govt. 
cargo loaded on vessel subject to general average incident as result of 
fire should contribute in general average along with cargo and ship 
and vessel operator in Table tet OGG iinnciensiiiinnc netic cncidamewnswcin 







772 


772 





986 INDEX DIGEST 


TRANSPORTATION—Continued Page 

Vessels 

American 

Cargo preference 
Trainship service 
Use of trainship service between U.S. and Alaska to move military 
cargo in rail cars which are transferred without unloading to foreign 
built and foreign registered ship for ocean segment of trip and, after 
arrival at Alaskan port, continue on tracks to destination under single 
through bill of lading is not use of rail service but transportation by sea 
on foreign vessel in violation of Cargo Preference Act of 1904 (10 U.S.C. 
2631), requiring shipments of defense supplies to move on American ves- 
sels, in view of purpose of preference statutes to protect American 
shipping from foreign competition and classification of seatrain serv- 
ice, which is comparable to trainship service, as common carrier by 
water and, therefore, Defense Dept. does not have authority to utilize 
nn ns mnsincieibinnsineeecpin iach ackiimmnniniinialioataniem 792 
TRAVEL EXPENSES 

Customs employees’ overtime inspection duty 

Party-in-interest liability 
The long-established holding that travel expenses of customs employees 
incident to unlading of vessels or vehicles at night, on Sunday or holi- 
day are not chargeable to master, owner or agent of vessel or vehicle 
under sec. 5 of act of Feb. 13, 1911, as amended, 19 U.S.C. 267, which 
directs charging of extra compensation to party-in-interest but does not 
mention travel expenses, is reatirmed............ nnccccocncccnnccescccue 101 
Travel of customs employees incident to unlading of vessels or vehicles 
at night, on Sunday or on holiday is travel on official business for which 
customs appropriations are available and requiring party-in-interest to 
provide transportation before overtime request is granted would in 
effect be augmentation of appropriation; therefore, plan to require 
owner or agent of vessel or vehicle to furnish transportation is not au- 
IN eas as cornice ecninindaciasee aie nn anieemnmbiaminminsinnne 101 
Military personnel 

Ferry fares 

Alaska ferry system 

Member of uniformed services traveling under competent orders by pri- 
vately owned automobile from duty station in U.S. to permanent duty 
station in Alaska may not be paid cost of vessel service used for portion 
of trip in Alaska on basis service was transoceanic and not ferry serv- 
ice, payment of mileage allowance to member, in accordance with par. 
4159-3, Joint Travel Regs., issued pursuant to 37 U.S.C. 404, constituting 
commutation of all transportation expenses, including ferry fares and 
bridge, road, and tunnel tolls, in absence of express provision to contrary, 
in view of par. 4159-1, which in providing reimbursement for trans- 
oceanic travel in addition to payment of mileage excludes from its scope 
travel to and from points in U.S. and Alaska, and par. 4159-3, which au- 
thorizes that reimbursement for travel to and from Alaska by privately 
owned automobile shall be on mileage basis.__...._.._._-._---------_----- 302 
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TRAVEL EXPENSES—Continued 


Military personnel—Continued 

Reservists 

Travel incident to hospitalization 

Mileage, or transportation requests and meal tickets, or per diem for 
travel of members of Reserve components of uniformed services incident 
to hospitalization, rehospitalization, and return home not having been au- 
thorized under 10 U.S.C. 3687, 3721 (Army), 6148 (a) and (b) (Navy), 
8687, 8721 (Air Force), and 32 U.S.C. 318 (National Guard), providing 
disability benefits for members, Joint Travel Regs. may not be amended 
to provide travel allowances at Govt. expense, transportation and sub- 
sistence costs not being considered “pay and allowances” under acts of 
June 20, 1949, and Sept. 7, 1962, prescribing disability benefits__._.______ 
Members of Army and Air Force Reserve, and National Guard qualify- 
ing for disability benefits prescribed by 10 U.S.C. 3722 and 8722, and 32 
U.S.C. 319, having been authorized necessary transportation incident to 
hospitalization, rehospitalization and return home when discharged from 
hospital, Joint Travel Regs. may be amended to authorize travel allow- 
ances consistent with general authority for travel and transportation 
GHOWAROES BUOVEREE 18 OT U.ELG, G06 cnccemccntccnceniacnncnnmntintin 

Retirement 

To selected home 
Time limitation 

Correction of military records, pursuant to 10 U.S.C. 1552, changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Tempo- 
rary Disability Retired List does not permit measuring of 1-year period 
of member's entitlement to mileage for personal travel and transporta- 
tion of dependents and household effects to home of selection from date 
he was notified of correction of records, pars. 4158-la, 7012-la and 
8260-1, Joint Travel Regs., authorizing travel and transportation allow- 
ances whether member is retired for physical disability or placed on tem- 
porary disability retired list, records correction provided no new or addi- 
tional benefit to toll running of or affect measuring of member’s 1-year 
period of entitlement; however, had entitlement at time of discharge 
been to home of record, correction of military records would have per- 
mitted him to select home and to be paid travel and transportation al- 
lowances within 1 year from date he was notified of record correction_-_~_ 

Travel status 
Air Force Reserve officer without dependents who, pursuant to orders 
to active duty requiring several weeks of temporary duty at base en 
route to permanent duty station, maintained civilian housing while he 
was at temporary duty station until he received notification of approval 
of medical examination must be regarded as in travel status from day 
he departed from home to proceed to temporary duty station until ar- 
rival at permanent duty station, regardless of whether or not member 
maintained permanent civilian housing until successful completion of 
physical examination and, therefore, under 37 U.S.C. 320 prohibiting pay- 
ment of quarters allowance during periods of travel, member is not 
entitled to quarters allowance while in travel status, including period 
of delay en route to permanent station__.._.._._____.---_____--------- 
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TRAVEL EXPENSES—Continued 


Transfers 

Leave en route 

Illness, etc., effect 

Although employee who takes sick while en route with dependents to 
new duty station would be entitled to mileage and per diem to place of 
leave and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting to new sta- 
tion terminates any rights to further transportation of dependents and 
household effects so that, in absence of any statute authorizing payment 
when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station 
Witnesses 

Private litigation, etc. 
Travel by employees to take Govt. records to court or to appear as 
witnesses in official capacity in response to subpoenas issued by either 
State or Federal courts incident to private litigation may not be con- 
sidered travel in performance of official business within meaning of 
Travel Expense Act of 1949, 5 U.S.C. 835, et seq., and, therefore, appro- 
priated funds may not be used to pay expenses of employees for such 
travel 


TREASURY DEPARTMENT 


Bureau of Engraving and Printing 
Revolving fund 

Use for compilation of history 
Cost of compilation and publication of 100-year history of Bureau of 
Engraving and Printing to commemorate centennial anniversary of its 
establishment (31 U.S.C. 416) may not be charged as administrative ex- 
pense to Bureau’s revolving fund authorized by act of Aug. 4, 1950 (31 
U.S.C. 181), printing of history not being essential to industrial and serv- 
ice nature of work of Bureau or services requisitioned by other agencies, 
and neither enabling act nor act of 1950 authorizing dissemination of 
information, printing of history is precluded by act of Mar. 3, 1905 in 
absence of specific Congressional authority, and, therefore, Bureau’s 
revolving fund is not available to meet cost of compiling and publishing 
its history 


UNIFORMS 


Military personnel 
Reservists 

Qualifications 
Extended active duty allowance 
Entrance on active duty as non-Regular officer less than 2 years after 
release from active duty as Regular officer or enlisted man, or as enlisted 
member of Reserve component does not deny officer extended active duty 
uniform allowance of $100 that is in addition to initial uniform allow- 
ance, 2-year restriction in 37 U.S.C. 416(b) (2) barring payment when 
tour of duty commences within 2 years after completing period of active 
duty of more than 90 days’ duration having reference to active duty 
ordered in non-Regular officer status for more than 90 days; therefore, 
restriction is not for application when less than 2 years has elapsed from 
time non-Regular officer was released from active duty as Regular officer 
or enlisted man, or as enlisted member of Reserve component 
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UNIFORMS—Continued 
Military personnel—Continued 
Reservistse—Continued 
Qualifications—Continued 
Extended active duty allowance—Continued 

Non-Regular officers of Armed Forces who have not, been paid initial uni- 
form allowance provided by 37 U.S.C. 415(a)—(c) are not precluded from 
entitlement to extended active duty uniform allowance authorized by 
87 U.S.C. 416(b), information in sec. 416(b) to effect that extended 
active duty uniform allowance of $100 is “In addition to” initial uniform 
allowance authorized by sec. 415(a)-—(c) not limiting payment of ex- 
tended active duty allowance to Reserve officer who had not first been 
paid initial uniform allowance, as same set of facts could give rise to 
right to either initial uniform allowance or extended active duty uniform 
allowance, and, therefore, sec. 416(b) also implying that officers re- 
ceiving initial uniform allowance of not more than $200 or not excluded 
from receiving payment under section, fact that non-Regular officer has 
not received initial uniform allowance under sec. 415(a)-—(c) does not 
bar him from qualifying for extended active duty allowances provided 
WHO GOR: Gas weiitiic ecndaccsicencs tend aa 729 


Notwithstanding 37 U.S.C. 416(b) provides that extended active duty 
uniform allowance is “In addition to” quadrennial allowance provided 
by subsec. (a), non-Regular officer of Armed Forces may be paid ex- 
tended active duty allowance, provision that extended duty uniform 
allowance is in addition to quadrennial allowance not being sound 
basis to conclude that extended active duty allowance may not be paid 
unless quadrennial allowance had been received_____.__----.--------- 729 
VEHICLES 

Use of privately owned 

Parking space leases, etc. (See Appropriations, availability, parking 

space) 
VETERANS 

Compensation payments 

Incompetent veterans 

Retired pay waiver terminated 

Disability compensation payments which had been elected by guardian 
of hospitalized mentally incompetent retired Coast Guard member 
upon execution of waiver of member’s retired pay but which were being 
withheld under limitation in 38 U.S.C. 3203(b) (2) at time of death of 
member before release from hospital are regarded as finally terminated 
from date of cessation of payments since death precluded payment; 
therefore, retired pay waiver executed under 38 U.S.C. 3105 is ineffective 
from time disability compensation payments were withheld and retired 
pay may be paid as provided in 10 U.S.C. 2771___-_-------------------- 39 
Hospitalization 

Insurance company refund clajm 
Insurance payment received by Veterans Admin. hospital under assign- 
ment by veteran’ who incident to hospitalization furnished executed 
affidavit of financial inability to pay for care and treatment may be 
refunded to insurer, veteran having no right to collect insurance under 
group policy providing for payment of hospital benefits on reimbursable 
basis by reason of court ruling in U.S. v. St. Paul Mercury Indemnity 
Co., 1383 F. Supp. 726, affirmed 238 F. 2d 594, payment to hospital under 
assignment was in error, and veteran owing no debt to Govt., retention 


of amount erroneously paid by insurer would constitute unjust enrich- 
ment of Govt 
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VETERANS—Continued 
Insurance 
Pay allotments 
Member’s authorization 
Proposal to automatically increase allotments of pay of members of uni- 
formed services to pay Veterans Administration for insurance premiums 
when term policies are renewed pursuant to 38 U.S.C. 705 would in effect 
result in diversion of portion of member’s take-home pay without his 
express authorization or consent and, in absence of statute authorizing 
automatic allotments, proposal may not be approved______-_--__._--_- 112 
VETERANS ADMINISTRATION 
Appropriations. (See Appropriations, Veterans Administration) 
VOLUNTARY SERVICES 
Meals, etc. 
Appropriation availability 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere- 
mony at which volunteer workers at outpatient clinics receive awards or 
are honored for services to veteran patients, meals or refreshments con- 
stituting entertainment for which appropriated funds may not be ex- 
pended absent specific statutory authority, provision in Independent Of- 
fices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing Veterans 
Admin. to spend $1,000 for official reception and representative ex- 
penses, if continued in future appropriations could be used to provide 
meals or refreshments at award ceremonies____..--...-.-------------- 305 
VOUCHERS AND INVOICES 
Examination 
Sampling, etc., plans 
Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying officer 
who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made respon- 
sible for propriety and correctness of payments, and who would be liable 
for all erroneous payments regardless of whether erroneous payment 
was made on voucher examined under proposed plan or on one that was 
not, is plan which violates spirit and intent of acts establishing respon- 
sibility of certifying officers and, therefore, may not be adopted_____--- 36 
Supporting data 
Prepaid freight charges 
Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges prepaid 
in amounts less than $25 and included in billings to Govt. (B-121220, 
Aug. 2, 1957) may not be extended to cover invoices containing charges 
for prepaid freight in amounts over $25, receipted freight bills serving 
as documentary evidence to establish that Govt. bore transportation 
charges and is real party in interest in recovery of overcharges or repara- 
tions, and unearned freight in loss and damage claims, however, if un- 
available there may be accepted unreceipted freight bill required by 49 
C.F.R. 142.8 and 188.3, certified carrier's invoice evidencing payment, 
and copy of voucher reimbursing contractor, but when documents are 
retained under contract records provision, unreceipted freight bill will 
be acceptable provided contractor certifies that freight charges were paid 
and that evidence of payment will be furnished upon request. B-121220, 
Aug. 2, 1957, modified 
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WORDS AND PHRASES 
“Active duty” 
Although term “duty” in 37 U.S.C. 427(b) (2), which authorizes family 
separation allowance payments for members on duty on board ship 
away from home port of ship for continuous period of more than 30 
days, is not defined, definition of “active duty” in 37 U.S.C. 101(18) as 
including full-time training duty and annual training duty may be used 
for family separation allowance purposes and, therefore, reservists called 
to active duty or active duty for training on board ship away from home 
port for more than 30 days are entitled to family separation allowance 
payments 
“Administration” 
Nuclear physics invention which was developed outside normal require- 
ments of duties of position by employee who received award under Title 
X, Classification Act of 1949, which authorizes awards for increased ef- 
ficiency and economy in administration, may not be regarded as con- 
tribution in area of “administration” which pertains to organization, 
methods, procedures and utilization of personnel resulting in savings 
so as to be properly for award under Title X ; therefore, if award under 
Title X is set aside, employee may receive beneficial suggestion award 
under Title III, Government Employees’ Incentive Awards Act of 1954___ 
“Cost-of-living”’ 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reim- 
burse members for more than normal expenses directly attributable to 
change of station, are not payable; however, housing and cost-of-living 
allowances, which are based on average costs normally incurred on 
permanent duty overseas, are to be distinguished from costs incident to 
change of station and such allowances are payable to members 
“Family separation allowances” 
Since family separation allowance which is authorized under 37 U.S.C. 
427(a) to compensate members of uniformed services for cost of pro- 
curing commercial housing at permanent station overseas or in Alaska 
during enforced separation from dependents is in nature of quarters 
allowance, similar conditions of entitlement are applicable and, there- 
fore, when member who is receiving family separation allowance under 
37 U.S.C. 427(a) is on temporary duty away from permanent duty sta- 
tion, including periods of temporary duty in U.S., he may continue to 
receive family separation allowance provided that in cases of temporary 
duty in excess of 60 days, payment may be made only upon showing 
that member continues to maintain quarters at permanent station. 
[Question la] 
“Federal aid” 
Loans to Indian tribes from Indian revolving fund for development of 
industrial or commercial projects within redevelopment area which is 
eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be de- 
ducted from aggregate cost of projects before applying maximum loan 
limitation of 65 percent 
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“Federal aid”—Continned 

Corporation or business entity which is organized by Indian tribe with 
funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, 
and, therefore, loans from Indian revolving fund must be considered 
“Federal aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) 
(9), which requires other aid to be deducted from aggregate cost of pro- 
jects before maximum loan limitation of 65 percent may be applied___- 


Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are or- 
ganized to qualify for Federal financial assistance under Area Redevelop- 
ment Act have not changed their character as Federal funds, even though 
no privity of contract exists between business entities and Govt. by 
virtue of loan, investment or stock purchase and, therefore, exclusion 
of such Indian revolving funds from aggregate cost of redevelopment 
project in applying limit of Federal financial assistance authorized in 
sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), would contravene express 
terms of act requiring deduction of other Federal aid___.___-.-._-----~- 
“Government-owned” 

Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and Ap- 
plied Science for erection of forest service laboratory under 99-year lease 
may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest 
Service funds available for assessments by governmental units for con- 
struction of sidewalks, curbs, or street paving along boundary of Govt- 
owned property, and, therefore, cost of constructing curbs, gutters and 
sidewalks on leased property by Utah State University, which is agency 
of State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
“Housing allowance” 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in, substance continuation of travel per diem ‘to reim- 
burse members for more than normal expenses directly attributable to 
change of station, are not payable; however, housing and cost-of-living 
allowances, which are based on average costs normally incurred on 
permanent duty overseas, are to be distinguished from costs incident to 
change of station and such allowances are payable to members_______-_- 


Interim housing allowance which is authorized tu members of uniformed 
services under par. 4302, Joint Travel Regs., and payable from date 
member procures non-Govt. family-type housing until arrival of de- 
pendents is not regarded as continuation of travel per diem, and fact 
that transfer of member is made under permissive orders which do not 
entitle member to travel and transportation expenses does not bar en- 
titlement to housing allowance, and otherwise proper payment of interim 
housing allowance under permissive orders will not be questioned__-_-__-_ 
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“Official business” 
Travel by employees to take Govt. records to court or to appear as wit- 
nesses in official capacity in response to subpoenas issued by either State 
or Federal courts incident to private litigation may not be considered 
travel in performance of official business within meaning of Travel Ex- 
pense Act of 1949, 5 U.S.C. 835, et seq., and, therefore, appropriated funds 
may not be used to pay expenses of employees for such travel____-_---- 171 
“Performed” for transportation purposes 
In transit shipments under Govt. bills of lading which originated in 1953 
but were not delivered at destination until after Aug. 26, 1958—date of 
act (49 U.S.C. 66) establishing 3-year limitation on claims for transpor- 
tation performed and paid for after such date—must be regarded as being 
performed within meaning of act when shipments were delivered at desti- 
nation rather than when shipments originated; therefore, since claims 
for additional freight charges were not received in GAO until more than 
3 years after both performance of transportation and payment, claims 
OD DOUNGD BD Qin nnineciccstinditnctintnsitincimininisnianiinitiubbniiiiaaaipmindiaiin 13 
“Proceed time” 
Members of uniformed services who are on proceed time incident to travel 
between permanent duty stations are free to travel where they please, 
with or without dependents, or to remain at their residences so that 
during such proceed time element of enforced separation for entitlement 
to family separation allowance under 37 U.S.C. 427(b), clauses (1) and 
(3), is not present; therefore, periods of proceed time should be ex- 
cluded in computation of family separation allowance payments under 
Ce Ue re COs. FIRE DY tii icecream 332 
“Retainer pay” 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he waS trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on ac- 
count of services as a commissioned officer” or as “retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 5 
U.S.C. 59a; therefore, since retainer pay received by member during 
calendar year is not for inclusion in applying double compensation limita- 
tion and since member’s retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid___-~- 149 
“Temporary duty” 
Member of uniformed services who is transferred from duty station 
in U.S. to hospital as patient in attached status for period in excess of 
30 days may not have transfer regarded as assignment for performance 
of temporary duty to qualify for family separation allowance for tem- 
porary duty for more than 30 days prescribed in 37 U.S.C. 427(b)(3)_-_. 596 
“Temporary lodging allowance” 
When dependents of members of Navy assigned to vessel duty arrive 
in vicinity of overseas home port of vessel and occupy temporary lodgings 
prior to effective date of change of home port of vessel from U.S. to over- 
seas home port, condition for entitlement to temporary lodging allow- 
ance, which is in nature of permanent change of station emolument, 
has not been met until new home port of vessel becomes member’s perma- 
nent duty station on effective date of orders and, therefore, members are 
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not entitled to temporary lodging allowance prior to effective date of 
CR Th DN i iiiccimicimincitnmnminandininneasienetacnimnzonnee 505 


Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however, housing and cost-of-living allow- 
ances, which are based on average costs normally incurred on perma- 
nent duty overseas, are to be distinguished from costs incident to change 
of station and such allowances are payable to members___....----_---- 584 
“Trainship service” 

Use of trainship service between U.S. and Alaska to move military cargo 
in rail cars which are transferred without unloading to foreign built and 
foreign registered ship for ocean segment of trip and, after arrival at 
Alaskan port, continue on tracks to destination under single through 
bill of lading is not use of rail service but transportation by sea on for- 
eign vessel in violation of Cargo Preference Act of 1904 (10 U.S.C. 2631), 
requiring shipments of defense supplies to move on American vessels, 
in view of purpose of preference statutes to protect American shipping 
from foreign competition and classification of seatrain service, which is 
comparable to trainship service, as common carrier by water and, there- 
fore, Defense Dept. does not have authority to utilize such proposed 
ale a aid ee ie a, 792 
“Twenty years’ service” 

Longtime construction of term “20 years of service,” in 10 U.S.C. 63884(a) 
relating to iivoluntary separation of Navy officers with less than 20 years 
of service by selection board action, as meaning 20 years of total com- 
missioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular commissioned officer service but less than 20 years of 
Regular commissioned service when selection board reports officer as un- 
satisfactory for discharge with severance pay is officer with less than 
20 years of service within 10 U.S.C. 6384(a) so that action of selection 
I Bi Be iiicti tibia dinccinpadeideltina dntintinidiambeniiion 768 
“Veteran” 

Enlisted member of Marine Corps without dependents who was hos- 
pitalized in Veterans Admin. hospital for period before placement on 
temporary disability retired list is not considered veteran for retired 
pay reduction purposes under 38 U.S.C. 8203(a)(1) until placement on 
retired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list... 213 
“Waiver” 

Once right has been exercised there is nothing to waive, as term 
“waiver” is not associated with accomplished payment, but is intentional 
relinquishment or abandonment of known right or privilege, therefore, 
upon acceptance of readjustment pay member of uniformed services has 
nothing to waive; however, if allowed to refund amount of readjustment 
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payment received, member is placed in same position as if he had not re- 

ceived readjustment pay insofar as retired pay is concerned, and effect 

of such refund with respect to taxes is for consideration by Internal 

Revenue Service and State tax agencies___......-.--_--------------- 311 

“Work directly upon the site” 

Work performed by mechanics and laborers of contractors, subcontrac- 

tors or materialmen off site of: Federal construction project subject to 

Davis-Bacon Act, 40 U.S.C. 276a, is not work “directly upon the site” 

within meaning of that phrase in act which phrase must be construed 

as work within exact confines of place of performance of construction or 

precise location of work and, therefore, work performed by employees 

of material supplier three miles from construction area is not work sub- 

ject to minimum wage provisions of Davis-Bacon Act. __----------~--- s4 
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